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MEMORANDA. 


DEATH    OF   MR.  DAVID   LOGAN. 

At  the  opening  of  the  district  court  at  Portland,  Oregon, 
on  April  18,  1874,  Mr.  Eufus  Mallory,  United  States  dis- 
trict attorney,  on  behalf  of  a  committee  of  the  bar,  pre- 
sented the  following  resolutions  and  asked  to  have  them 
entered  on  the  journal  of  the  court: 

Whereas,  The  members  of  the  bar  of  Portland  have 
learned  with  unfeigned  sorrow  of  the  death  of  Hon.  David 
Logan,  who  has  been  stricken  down  in  the  full  vigor  and 
prime  of  mature  manhood ;  and. 

Whereas,  We  desire  to  pay  our  last  tribute  of  respect  to 
his  memory,  and  to  express  our  admiration  of  his  ability, 
zeal  and  learning,  and  our  s^pathy  with  his  bereaved  and 
sorrowing  family  in  this  their  hour  of  affliction ;  therefore, 

Resolved,  That  in  the  death  of  Hon.  David  Logan,  the 
bar  of  this  State  has  lost  one  of  its  brightest  ornaments  and 
ablest  members;  one  of  its  earliest  pioneers  and  oldest 
practitioners ;  one  whose  name  will  ever  shed  a  luster  on 
the  profession.  Wise  and  trusted  in  counsel,  he  was  firm, 
untiring  and  eloquent  in  his  advocacy  of  the  interests  placed 
in  his  charge. 

2.  That  in  his  decease  the  State  has  lost  one  of  its  most 
honored  and  distinguished  citizens ;  his  wife,  a  loving  and 
tender  husband,  and  his  aged  father  a  noble-hearted  and 
generous  son. 

3.  While  we  bow  in  humble  submission  to  the  decrees 
of  that  Providence  to  which  all  must  submit,  we  sincerely 
deplore  the  untimely  death  of  an  honored  brother  and  friend. 

4.  That  we  tender  to  the  relatives  of  the  deceased  our 
heartfelt  sympathv  in  this  their  sad  bereavement. 

5.  That  the  chairman  of  this  meeting  be  requested  to 
communicate  these  resolutions  to  the  widow  and  the  aged 
father  of  the  deceased,  and  that  Hon.  Bufus  Mallory,  United 
States  district  attorney  for  Oregon,  be  requested  to  present 
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them  to  the  United  States  circuit  and  district  courts  for  the 
district  of  Oregon,  and  move  their  entry  upon  the  records 
of  those  courts. 

Wm.  Strong, 
E.  D.  Shattuck, 
John  Catlin, 
j.  c.  moreland, 

J.  N.  DOLPH, 

W.  W.  Thayer. 

Upon  presenting  the  resolutions,  Mr.  Mallorj  addressed 
the  court  as  follows : 

May  it  please  the  courts  Pursuant  to  the  request  ex- 
pressed in  the  resolutions  adopted  at  a  meeting  of  the  Fort- 
land  bar  on  the  occasion  of  the  death  of  Hon.  David  Logan, 
late  a  member  of  the  bar  of  this  court,  I  here  present  the  said 
resolutions  and  move  that  they  bedspread  upon  its  records. 
I  have  been  selected  to  present  these  resolutions  and  to  make 
this  motion  on  account  of  my  position  as  United  States 
district  attorney,  and  it  will  not,  therefore,  be  expected,  nor 
will  it  be  proper  that  I  take  any  considerable  time  of  the 
court  in  speaking  of  Mr.  Logan.  My  acquaintance  with  Mr. 
Logan,  personally,  was  very  limited,  and  I  could  not,  there- 
fore, if  I  would,  speak  of  him  in  that  behalf.  But  I  have 
known  something  of  him  as  a  public  man  and  a  lawyer. 
I  first  heard  of  David  Logan  in  the  year  1859,  when 
he  was  fast  rising  above  the  legal  horizon,  and  was 
attracting  the  public  attention  as  one  of  the  bright,  par- 
ticular stars  of  the  profession.  He  was  in  that  year  nomi- 
nated as  a  candidate  for  congress,  and  made  one  of  the  most 
able  campaigns  that  was  ever  made  in  the  State.  I  met  him 
at  the  bar  for  the  first  time  in  the  somewhat  celebrated  trial 
of  Beale  and  Baker,  for  the  murder  of  Delaney,  in  Marion 
county,  at  which  time  I  happened  to  be  district  attorney  for 
the  third  judicial  district  of  the  State.  The  evidence  for 
the  State  was  purely  circumstantial,  and  in  the  cross-exami- 
nation of  the  multitude  of  witnesses  who  were  sworn  on  the 
trial,  Mr.  Logan  displayed  a  skill  and  tact  that  showed  him 
a  master  in  this  branch  of  the  profession,  and  in  the  argu- 
ment which  he  made  to  the  jury — which  was  of  five  hours 
duration — he  demonstrated  to  all  who  heard  him  that  he 
was,  indeed,  a  great  criminal  lawyer.     I  met  him  at  the  bar 
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but  a  few  times  af terwards^  but  was  always  impressed  with 
the  idea  that  he  was  justly  entitled  to  the  high  rank  which 
he  held  in  his  profession. 

But  I  must  not  take  time  to  speak  of  all  that  I  could 
say  in  his  memory,  for  others  are  here  who  know  him  bet- 
ter, and  can  speak  of  him  to  better  purpose.  He  is  dead. 
The  cold  grave  now  holds  him,  and  we  shall  meet  him  no 
more  forever.  These  halls,  that  in  times  gone  by  have  re- 
sounded with  his  eloquence,  will  echo  it  no  more.  His 
place  at  this  bar  is  forever  vacated.  Juries  will  no  more 
be  moved  by  his  appeals,  nor  will  the  court,  ever  hence- 
forth, listen  to  his  law  or  logic.  Let  us,  in  his  case,  reverse 
the  custom  that  Mark  Anthony  said  was  common  among 
the  Boman  people,  and  asked  that  they  observe  in  the  case 
of  Julius  CsBsar,  and  let  our  Logan's  evil  deeds  (if  indeed  he 
had  them,  and  who  has  none?)  be  buried  with  his  bones, 
and  let  his  good  live  after  him.  I  was  present  at  his 
funeral,  and  saw  the  long  imposing  train,  sable  and  slow- 
paced,  as  it  moved  onward  toward  the  cemetery,  following 
the  hearse  that  bore  the  casket  which  contained  his  body. 
I  saw  the  casket  as  it  was  lowered  into  the  grave,  and  be- 
held the  solemn  ceremonies  of  the  noble  brotherhood,  of 
which  he  was  a  member,  as  they  performed  the  last  sad 
rites  of  burial  over  their  deceased  brother,  and,  at  last,  as 
the  cold,  damp  earth  fell  on  him  and  hid  him  out  of  sight, 
I  could  but  ask  myself,  ''Is  this,  indeed,  all  that  is  left 
of  Logan?"  I  knew  that  within  the  casket  was  but  clay, 
and  ere  long  would  mingle  with  the  clay  that  covers  it.  It 
was  no  small  pleasure  then  to  know  that  that  of  Logan, 
which  could  sway  the  minds  of  juries,  to  see  the  justice  of 
his  causes  as  he  viewed  it,  was  not  clay  and  was  not  in  the 
casket ;  that  that  of  Logan,  which  made  courts,  before 
whom  he  had  occasion  to  appear,  admire  his  arguments, 
observe  his  logic  and  sustain  his  law,  was  not  clay,  and  was 
not  in  the  casket;  that  that  of  Logan  by  which  he  held  the 
multitude  spell-bound  by  his  matchless  pathos,  or  moved 
them  to  wild  enthusiasm  by  i  his  fiery  eloquence,  was  not 
clay,  and  was  not  in  the  casket;  in  short,  that  that  of 
Logan  which  made  him  Logan  was  not  clay,  and  was  not  in 
the  casket.  That  which  is  not  in  the  casket  is  the  bright 
immortal.    But  we  call  him  dead,  and  thousands  of  hearts 
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are  shocked  and  saddened  with  the  tidings  of  his  death. 
But 

"  Death  loTes  a  shining  mark — a  signal  blow, 
A  blow,  which,  while  it  executes,  alarms 
And  startles  thousands  by  a  single  fall, 
As  when  some  stately  growth  of  oak  or  pine, 
Which  nods  aloft  and  proudly  spreads  its  shade, 
The  sun's  defiance  and  the  flock's  defense. 
By  the  strong  strokes  of  lab'ring  hinds  subdued. 
Loud  groans  its  last,  and  rushing  from  its  height 
In  cumbrous  ruin,  thunders  to  the  ground, 
And  conscious  nature  trembles  at  the  shock, 
And  hill  and  stream  and  distant  dale  resound." 

After  remarks  made  by  Messrs.  Shattuok,  Keed,  Page 
and  Strong,  Mr.  Justice  Deady  replied  as  follows : 

It  now  lacks  but  a  few  days  of  twenty-fc»ur  years  since 
I  first  met  David  Logan  in  all  the  strength  and  pride  of 
youth,  in  the  then  comparatively  unknown  territory  of 
Oregon. 

Since  that  day  down  to  a  period  near  his  death,  the 
circumstances  of  our  lives  have  brought  us  in  constant  con- 
tact— sometimes  as  rivals  and  adversaries,  but  oftener 
otherwise. 

During  the  twenty-three  years  that  I  have  had  the 
honor  to  occupy  a  seat  upon  the  bench  in  Oregon,  no  one 
of  them  but  has  witnessed  Mr.  Logan  engaged  before  me  in 
some  important  cause;  and  during  the  past  ten  or  twelve 
years  he  has  been  particularly  prominent  at  the  bar  of  this 
court. 

His  general  attainments  were  respectable,  and  his  know- 
ledge of  the  elementary  principles  of  the  common  law, 
thorough  and  practical.  His  natural  gifts  were  both  great 
and  rare.  He  had  an  active,  robust  mind,  a  remarkably 
quick  and  clear  perception,  vivid  and  often  grotesque  im- 
agination, well  tempered  with  prudence  and  common  sense. 
Above  all,  the  coinage  of  his  mind  was  so  well  minted,  that 
his  mere  utterances,  by  force  of  their  clearness,  aptness 
and  simplicity,  often  carried  conviction  to  the  minds  of  his 
hearers. 

Without  being  an  orator  in  the  highest  sense  of  the  word, 
few  men  were  more  interesting  or  effective  as  public  speak- 
ers, either  at  the  bar  or  on  the  stump. 
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In  the  supreme  court,  in  the  argument  of  questions  which 
tamed  largely  upon  the  comparative  number  and  weight  of 
precedents,  he  was  not  particularly  distinguished.  He  dis- 
liked the  drudgery  of  looking  up  the  cases  and  analyzing 
and  classifying  conflicting  authorities.  Besides,  he  loved 
the  forum  rather  than  the  study,  and  to  read  men  rather 
than  books.  He  relied  more  on  the  *^ ounce  of  mother  wit" 
that  nature  had  given  him  in  good  measure,  than  on  mere 
learning  or  accomplishments. 

But  in  the  off-hand  and  rough-and-tumble  discussion  of 
questions  of  law  as  they  arose  in  the  trial  of  a  cause  at  nisi 
prius,  he  was  in  his  element,  and  always  excelled.  Fertile 
in  forcible  propositions,  full  of  seductive  analogies  and  apt 
and  ready  in  question  and  retort,  he  often  won  his  case  in 
the  progress  of  getting  it  before  the  jury.  He  intuitively 
took  the  measure  of  a  juror  and  leveled  his  argument  at  his 
most  vulnerable  point.  He  could  lead  a  willing  and  drive 
an  unwilling  witness  with  ^eat  power  and  adroitness.  He 
knew  when  he  had  said  enough,  and  when  to  let  a  witness 
go  or  stop  offering  evidence,  and  seldom  lost  his  case  by 
what  may  be  called  overtrying  it.  Take  him  all  in  all,  he 
had  no  superior,  if  any  equal,  at  the  bar,  as  a  jury  lawyer. 

In  his  profession  and  business  affairs  he  was  a  scrupu- 
lously honest  man — a  prudent  and  safe  counsellor,  generally 
advising  against  litigation,  and  therefore  most  often  appear- 
ing for  the  defense.  He  had  a  good  sense  of  justice  between 
man  and  man  in  the  ordinary  affairs  of  life,  and  lived  ac- 
cording to  it. 

But  he  lacked,  I  think,  great  and  sustained  aspirations 
and  deep  sympathy  with  the  welfare  of  mankind,  and  there- 
fore passed  through  life  without  feeling  the  impulse  or  pur- 
pose necessary  to  call  into  continued  and  full  action  his 
great  abilities.  For  this  reason  he  was  not  well  fltted  for  a 
leader,  and  was  always  most  effective  in  public  affairs  while 
acting  with  the  minority.  That  was  his  natural  element, 
and  throughout  all  the  mutations  of  party  he  was  seldom  or 
long  in  the  majority. 

May  his  faults,  which  were  few  and  without  the  stain  of 
meanness,  and  mostly  harmful  to  himself,  be  forgotten  and 
avoided  by  those  whom  he  has  thus  prematurely  left  behind 
him  1 
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Bat  let  aS|  while  we  linger  after  him  our  brief  hour  upon 
the  stage  of  life^  cherish  the  memory  of  his  virtues  and 
abilities,  letting  them 


«« remind  us 

We  can  make  our  liyes  snblime. 
And,  departing,  leaye  behind  ns 
Footprints  on  the  sands  of  time. 


If 


Let  the  resolutions  and  proceedings  be  entered  upon  the 
minutes  of  the  court. 
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Morris  Speyer  t;.  The  Mary  Belle  Roberts. 
George  H.  Eggers  v.  The  Same. 
H.  N.  Chauncey  v.  The  Same. 

DZSTBICT  COUET,    DiSTBIOT    OF  GaUFOBNIA. 
FSBBUABT   10,    1871. 

1.  Casbikb,  Whin  Lublx  fob  Whole  Damaob  Abisino  fbok  Dqtbbxmt 
Causbs. — ^Where  goods  arriyed  in  a  damaged  condition,  and  it  ap- 
peared that  the  damage  was  in  great  part  caused  hy  the  carrier's  faalt, 
bat  that  damage,  to  some  exient,  would  probably  haye  been  cansed  by 
perils  of  the  sea  encountered  by  the  yessel,  but  to  what  extent  the  carrier 
was  unable  to  show;  hM,  that  he  was  liable  for  the  whole. 

Before  Hoffman,  District  Judge. 

The  facts  appear  in  the  opinion  of  the  Court. 
MiUon  Androa^  for  libellants. 
JUcAUislers  &  Bergin^  for  claimant. 

Hoffman,  J.  The  libels  in  the  above  cases,  which  by 
consent  were  tried  together,  were  filed  to  recover  damages 
for  injuries  to  goods  shipped  on  the  above  vessel  to  be 
transported  from  Hamburgjto  this  port. 

The  injury  to  the  goods  being  proved,  the  carrier  offered 
evidence  tending  to  fi^ow  that  it  was  occasioned  by  perils  of 
the  sea. 
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The  libellant  then  produced  testimony  tending  to  prove 
as  averred  in  the  answer,  that  the  damage  was  caused — 

I.  By  careless  and  negligent  stowage  of  the  cargo. 

II.  By  the  reason  of  the  insufficient  and  defective  con- 
dition of  the  scuppers  when  the  vessel  commenced  her  voy- 
age. 

III.  By  sweat  and  moisture  arising  from  insufficient 
ventilation,  and  the  neglect  of  the  master,  while  at  Falmouth, 
(a  port  of  refuge  he  had  sought  to  escape  a  gale  during 
which  the  vessel  had  made  a  great  deal  of  water)  to  remove 
the  hatches  or  take  any  measures  to  dry  the  cargo,  and,  also, 
by  his  neglect  during  the  voyage  from  Falmouth  to  take  off 
his  hatches  in  order  to  dry  and  ventilate  the  cargo. 

The  evidence  shows  beyond  controversy,  that  shortly 
after  leaving  Hambui^,  the  vessel  was  exposed  to  sea  perils 
of  an  unusual  character.  The  severity  of  the  gale,  the  ugly, 
cross-sea,  the  straining  and  leaking  of  the  ship,  the  long  and 
ineffectual  pumping  by  the  crew,  and  their  exhausted  condi- 
tion in  consequence,  their  application  to  the  master  to  seek 
a  port  of  refuge,  and  his  final  determination  to  do  so,  after 
consultation  with  the  mate,  are  established  by  the  concur- 
rent testimony  of  all  on  board. 

It  is  also,  I  think,  evident  that  the  vessel  was  well  pro- 
vided, and  in  a  seaworthy  condition,  when  she  left  Hamburg, 
with  the  exception  that  there  was  a  hole  in  one  of  her  scup- 
pers. It  was  strenuously  urged  at  the  hearing  that,  as  the  scup- 
per, at  the  place  where  this  hole  was  found,  passed  through 
solid  timber,  but  little  water  could  have  reached  the  cargo, 
and  that,  therefore,  no  considerable  part  of  the  damage  can 
be  attributed  to  this  defect.  And  such  would  seem  to  be 
the  fact,  if  the  statements  of  the  witnesses,  as  to  the  pre- 
cise position  of  the  hole  in  the  scupper,  be  accepted. 

On  the  other  hand,  the  master,  in  his  protest,  seems  to 
ascribe  the  greater  part  of  the  damage  to  this  very  cause. 

His  statement  is,  ''On  this  day  had  an  examination, 
found  the  port  scupper  had  been  broken  off  at  some  time 
in  the  severe  weather  encountered,  and  that  the  sea  had 
free  access  to  the  vessel  through  this  scupper." 

This  statement  contains  two  errors :    First,  The  hole  in 
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the  scupper  was  discoyered,  not  after  the  arrival  of  the 
vessel  at  Falmouth,  but  some  time  previouslj,  and  during 
the  gale;  Second,  There  is  no  reason  to  believe  that  it  was 
made  during  the  gale,  or  at  any  iime  after  the  departure  of 
the  vessel.  Its  origin  was  ascribed  by  the  master  and 
officers,  eitherix)  an  injury  inflicted  while  clearing  the  scup- 
per of  ice,  or  else  made  by  a  boat  hook  in  the  hands  of 
some  lighterman  along  side  the  vessel  at  Hamburg. 

In  the  view  I  take  of  the  case,  it  is  not  necessary  to  at- 
tempt to  determine  (if  that  were  possible)  how  much  of  the 
injury  to  the  cargo  is  to  be  attributed  to  this  cause.  That 
some  of  it  was  dae  to  it,  cannot,  I  think,  be  denied;  but 
probably  no  very  considerable  amount  when  compared 
with  the  total  damage. 

Some  attempt  was  made  to  show  that  the  leak  under  the 
grub-beam  was  caused  by  defective  caulking.  I  think,  how- 
ever, under  the  proofs,  that  the  straining  and  working  of 
the  ship  in  the  very  severe  storm  she  encountered,  may  be 
accepted  as  the  cause  of  this  leak. 

But  the  most  important  allegation  of  the  libel  with  regard 
to  the  stowage  of  the  cargo  and  the  insufficiency  of  the 
dunnage,  appear  to  be  clearly  established  by  the  proofs. 

A  large  number  of  witnesses,  including  the  port  warden 
and  other  experts,  concur  in  the  statement  that  the  dunnage 
to  the  cargo,  especially  at  the  bilges,  was  wholly  insufficient. 
The  master  himself  seems  to  admit  that  the  cargo  wns  not 
stowed  as  he  directed,  nor,  we  may  infer,  as  he  considered 
properly.  He  states  that  when  the  stevedores  were  stow- 
ing the  cargo  he  was  down  with  them  as  oiten  as  he  could 
be — perhaps,  one  third  of  the  time.  That  he  gave  orders 
to  break  out  cargo  when  he  did  not  think  it  was  stowed 
properly — **  This  happened  at  least  a  dozen  times,  probably 
many  more,  my  orders  were  obeyed  whilst  I  was  there.  I 
am  satisfied  from  the  breaking  out  of  the  cargo  here  that 
the  cargo  was  stowed  back  as  it  originally  was.  I  mean 
that  after  I  had  left  the  hold  they  put  things  back  as  ihey 
were  before."  I  do  not  deem  it  necessary  to  recapitulate 
the  names  of  the  numerous  witnesses  who  confirm  ^e  con- 
clusion which  would  naturally  be  drawn  from  these  admis- 
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sioss  of  the  master.  Some  of  them  do  not  hesitate  to  ex* 
press  the  opioion  that  the  greater  part  of  the  damage  was 
caused  by  insufficiencj  of  dunnage. 

That  the  effect  of  a  want  of  dunnage  would  be  to  expose 
the  cargo  to  injury  from  water  running  down  the  sides 
and  also  to  increase  the  damage  from  watei  which  might 
collect  in  the  hold,  was  abundantly  proved  and  is  obvious 
without  proof.  The  very  object  for  which  dunnage  is 
used  is  to  protect  the  cargo  from  injury  by  being  wetted. 
That  the  cargo  would  have  sustained,  even  if  properly 
dunnaged,  some  injury  from  the  unavoidable  effect  of  sea 
perils  encountered  by  the  vessel,  and  her  consequent 
leaking,  must  be  admitted.  But  what  would  have  been  the 
extent  of  that  injury,  and  how  much  of  the  damage  is  to  be 
attributed  to  each  cause,  it  is  impossible  now  to  ascertain. 

The  question  thus  arises:  Is  the  carrier  liable  to  make 
good  the  whole  damage  sustained,  when  the  proofs  show  that 
part  of  it  was  occasioned  by  a  cause  for  which  he  was  not 
respoDsible.  and  part  was  canged  by  his  own  negligence, 
but  he  is  unable  to  show  how  much  was  due  to  either  cause 
separately  ?  To  exonerate  a  carrier,  prima  faciei  from  the 
liability  assumed  by  him  under  his  bill  of  lading,  it  will 
be  sufficient  to  show  that  the  immediate  cause  of  the  injury 
was  a  peril  of  the  seas,  or  other  cause  for  which  he  is  not 
responsible. 

But  after  this  proof  has  been  given,  it  is  competent  for 
the  shipper  to  show  that  the  loss  might  have  been  avoided 
by  reasonable  skill  and  diligence,  in  other  words,  that  the 
loss  would  not  have  occurred  except  for  the  carrier's  negli- 
gence. {Clark  V.  Bamwall,  12  How.  280.)  In  such  cases 
it  has  been  held  that  the  inquiry  is,  did  the  want  Of  skill  of 
the  master  and  crew  contribute  in  any  degree  to  the  loss? 
And  that  the  carrier  must  show,  not  that  the  loss  might 
have  happened  if  the  act  complained  of  had  not  been  done, 
but  that  it  must  have  happened. 

Thus  when  the  immediate  cause  of  the  loss  was  the  sud- 
den and  unexpected  rising  of  a  river  to  an  unprecedented 
height,  and  it  appeared  that  if  the  goods  had  been  forwarded 
without  unreasonable  delay  they  would  not  have  been  ex- 


Dist.  Oal.]        Speter  v,  Mabt  Belle  Bobebts.  5 

1871 .]  Opinion  of  the  Court — Hoffman,  J. 

posed  to  the  danger,  it  was  held  that  this  negligence  of  the 
carrier  rendered  him  liable  for  a  loss  of  which  the  immedi- 
ate cause  was  a  vis  major.  In  Wiliiams  v.  Grants  1  Conn. 
487,  the  Court  says:  **  And  in  cases  of  this  description 
carriers  may  be  liable  for  a  loss  arising  from  inevitable 
necessity  existing  at  the  time  of  the  loss,  if  they  have  been 
guilty  of  a  previous  negligence  or  misconduct  by  which  the 
loss  may  have  been  occasioned  ♦•*««« 
It  is  a  condition  precedent  to  the  exoneration  of  carriers 
that  they  should  have  been  in  no  default,  or,  in  other  words, 
that  the  goods  of  the  shipper  should  not  have  been  exposed 
to  the  peril,  or  accident,  which  occasioned  the  loss  by 
their  own  misconduct,  negligence,  or  ignorance.  For 
though  the  immediate  or  proximate  cause  of  the  loss  may 
have  been  what  is  termed  act  of  God,  or  inevitable  accident, 
yet,  if  the  carrier  unnecessarily  exposes  the  property  to 
such  accident,  by  any  culpable  act  or  omission  of  his  own, 
he  is  not  excused.^  (Per  Gould,  J.,  1  Conn.  487.)  It  is 
evident,  therefore,  that  in  this  case  the  carrier  is  liable  for 
all  injuries  which,  though  immediately  caused  by  a  peril  of 
the  sea,  would  not  have  occurred  had  not  his  own  negligence 
contributed  to  produce  the  injurious  result.  The  bad  stow- 
age of  the  cargo  was,  as  to  this  damage  not  the  causa  cans- 
arts  but  the  causa  sine  qua  non  and  for  the  effect  of  this 
cause  he  is  liable. 

The  real  difficulty  in  the  case  arides  from  the  fact  which, 
however,  is  not  conclusively  established,  that  the  cargo 
would  have  sustained  some  damage  even  if  it  had  been 
properly  stowed;  but  how  much  cannot  be  known.  We  are 
thus  forced  to  choose  between  two  alternatives,  either  to 
hold  the  carrier  responsible  for  damages,  a  part  of  which 
he  is  not  accountable  for,  or  else  to  deny  to  the  shipper 
any  compensation  for  losses,  which,  in  great  part,  was 
caused  by  the  carrier's  fault. 

The  former  alternative  must,  in  my  opinion,  be  adopted. 
By  his  contract,  the  carrier  promised  to  deliver  the  goods 
in  like  good  order  and  condition  as  when  received,  unless 
prevented  from  so  doing  by  one  of  the  excepted  perils. 
The  cargo  being  found  to  be  damaged,  the  burden  of  proof 
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was  on  him  to  show  that  the  loss  was  occasioned  by  one  of 
the  causes  which,  by  law.  and  the  terms  of  his  contract,  ajBford 
an  excuse  for  its  non-performance.  It  is  not  enough  that 
he  show  that  a  part  of  the  damage  was  so  caused,  while 
the  remainder  was  caused  by  his  own  negligence.  To  ex- 
cuse himself  for  that  portion  of  the  loss  for  which  he  is  not 
liable,  be  must  show  Low  much  that  portion  is;  and,  un- 
able to  exonerate  himself  in  toto,  he  should  establish  the 
degree  and  extent  of  the  exoneration  to  which  he  is  entitled* 

If  he  fails  to  do  this,  it  seems  to  me  that  he  must  be  held 
responsible  for  the  whole  damfi^ge. 

If  these  yiews  are  correct,  it  is  unnecessary  to  consider 
how  far  the  master  was  in  fault  by  neglecting  to  open  his 
batches^  and  attempt  to  dry  and  Tentilate  the  cargo  while  * 
the  ship  lay  at  Falmouth,  or  during  his  subsequent  yoyage. 

The  master,  during  the  yoyage,  is  undoubtedly  bound  to 
take  all  possible  care  of  the  cargo,  and  ''he  is  responsible,'' 
says  Mr.  Ch.  Kent,  "for  every  injury  which  might  have 
been  prevented  by  human  foresight,  and  prudence,  and 
competent  naval  skill."  (S  Kent's  Comm.  p.  213;  1  Pars. 
Shep.  and  Adm.  262;  12  How.  280;  The  Brig  Gentleman, 
Olcott  R.  118.) 

Something  must,  however,  be  left  to  the  master's  discre- 
tion and  sound  judgment;  and,  in  the  present  case,  the 
evidence  hardly  justifies  the  conclusion  that  the  practice  of 
taking  off  hatches  in  fair  weather  on  a  voyage  from  Europe 
or  the  Eastern  ports  is  so  universal,  safe  and  proper  a 
means  of  ventilating  the  cargo,  as  to  make  the  ship  respon- 
sible, when  it  is  not  done,  for  all  the  damage  by  sweat 
sustained  by  the  cargo,  especially  when  it  is  apparent  that 
that  damage  could  have  been  only  partially  prevented,  and, 
perhaps,  to  a  very  inconsiderable  degree  by  any  such  pre- 
cautions. With  respect  to  the  duty  of  taking  off  the  hatches 
at  Falmouth,  the  case  is  stronger,  but  the  conclusion  ar- 
rived at,  in  regard  to  the  liability  for  the  negligent  stowage, 
renders  the  decision  of  the  point  unnecessary. 
The  damages  proved  by  Morris  Speyer  are.  . . .   114,682.56 

By  Eggers  &  Co 1,862.19 

By  Chauncey  &  Co 321.99 
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It  is  possible,  however,  that  s<Hne  of  these  amounts  may 
be  slightly  erroneona-  If  so,  I  am  ready  to  correct  them  if 
the  error  be  pointed  out. 


Charles  Harley  et  al,  v*  William  Gawley  et  al. 

District  Court,  District  of  Califorku. 
April  17,  1871. 

1.  Ukoohditot  FoBTBrm  Riobt  to  Haltaoi  .—Where,  by  the  Iaw  of  the 

State,  it  was  provided  that  any  person  who  shall  take  away  any  goods 
from  any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the  land, 
or  found  in  any  bay  or  creek,  *  *  *  and  shall  not  within  four  days  de- 
liver them  to  the  sheriff,  etc.,  shall  be  goilty  of  a  misdemeanor,  eto., 
etc.;  and  the  libellant  having  recovered  an  anchor  and  chain  which  had 
beeiklost  in  the  Bay  of  San  Frandsco,  and  failed  to  deliver  them  to  the 
sheriff,  or  to  libel  the  same  for  salvage;  but  sold  the  anchor  and  ap- 
propriated its  proceeds,  and  the  anchor  was  subsequently  surrendered 
by  the  purchaser  to  the  owner,  who  also  recovered  the  chain  fh>m  the 
salvor;  and  the  latter  iUed  his  libel  in  penonam  to  recover  a  salvage  com« 
pensation;  held,  that  he  had  by  his  misconduct  forfeited  all  right  to  a 
salvage  compensation. 

Before  Hoffman,  District  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 
McAUistera  &  Bergin,  for  libellants. 
MiUon  Andros,  for  respondents. 

Hoffman,  J. :  This  was  a  libel  for  salvage.  It  appears 
that  the  master  of  the  bark  lidal  Wave^  having  lost  his 
anchor  in  the  bay,  employed  the  libellant  to  search  for  and 
recover  it;  for  which  service,  if  successful,  he  was  to  re- 
ceive $140. 

An  expedition  was  accordingly  fitted  out  at  considerable 
expense,  and,  after  some  three  weeks'  search,  the  anchor 
and  chain  were  recovered.  They  were  found,  however,  as 
the  libelant  states,  a  mile  and  a  half  from  the  place  where 


8  Haalet  v.  Qjlwley.  [Dist.  Ct. 

Opudon  oi  the  Court — "RoBBmn^  J.  [April, 

he  bad  been  informed  they  had  been  lost,  and  the  anchor 
was  so  covered  with  long  grass  as  to  make  him  suppose  it 
had  been  in  the  water  a  much  longer  time  than  the  five  or 
six  weeks  which  had  elapsed  since  the  loss  of  the  Tidal 
Wavers  anchor.  The  chain  was  taken  to  the  junk-shop  of 
the  libellant,  and  the  anchor  was  left  in  an  open  space  at  the 
comer  of  Market  and  California  streets,  where  it  laj  for 
two  months;  when  it,  together  with  the  chain  and  all  the 
other  anchors  and  chains  in  libellant's  possession,  was  sold. 
Before,  however,  the  purchaser  had  taken  possession  of  the 
anchor,  it  had  been  removed  by  the  respondent,  who  claimed 
it  to  be  his. 

The  libellant  testifies  that  he  did  not  know  to  whom  the 
anchor  belonged.  He  subsequently  acquiesced  in  the  re- 
spondent s  claim  of  property,  and  restored  to  him  the  chain, 
which  had  been  delivered  to  the  purchaser.  He  now  brings 
this  suit  to  recover  salvage  compensation. 

This  claim  is  resisted  on  the  ground  that  the  salvors  have 
lost  all  right  to  their  reward,  by  converting  the  property  to 
their  own  use,  and  by  omitting  to  proceed  against  it  in 
court  and  submit  their  claims  to  its  adjudication,  and  by 
omitting  to  deliver  it  to  the  sheriff,  as  required  by  g  25  of 
the  act  of  the  legislature  of  this  State,  approved  April  10, 
1850.  That  section  is  as  follows:  ''Every  person  who  shall 
take  away  any  goods  from  any  stranded  vessel,  or  any  goods 
cast  by  the  sea  upon  the  land,  or  found  in  any  bay  or  creek; 
or  shall  knowingly  have  in  his  possession  any  goods  so 
taken  or  found,  and  shall  not  deliver  the  same  to  the  sheriff 
of  the  county,  where  the  same  shall  have  been  found,  within 
four  days  after  the  same  shall  have  been  taken  by  him,  or 
have  come  into  his  possession,  shall  forfeit  treble  the  value 
of  the  goods  so  taken  or  found,  and  shall  be  deemed  guilty 
of  a  misdemeanour  punishable  by  fine  and  imprisonment, 
etc." 

It  is  contended  on  the  part  of  the  libellant  that  this  sec- 
tion only  applies  to  "wrecks  of  the  sea"  strictly  so  called, 
i.e.,  property  cast  upon  the  shore,  and  not  to  goods  found 
on  the  bottom  of  a  bay  or  river,  wholly  submerged  in  the 
water.  • 
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To  this  point  Baker  v.  Hoag,  3  Seldens,  N.  Y«  Bep.  555, 
is  cited.  In  that  case  a  lien  was  claimed  under  the  State 
statute  ''of  wrecks,"  on  certain  wool  found  in  a  canal  boat 
which  had  been  sunk  and  abandoned  in  the  Hudson  Biver. 
It  was  held  that  the  statute  referred  exclusively  to  property 
known  at  common  law  as  wrecks,  i.e.,  to  such  goods  as  are 
after  a  shipwreck  cast  by  the  sea  upon  the  land,  and  left 
there  within  some  county,  for  they  are  not  ''wrecks  ''so  long 
as  they  remain  at  sea  within  the  jurisdiction  of  the  admi- 
ralty. But  the  plaintiff's  lien  was  sustained  as  a  valid  lien 
for  salvage  under  the  maritime  law.  The  California  statute 
is  nearly  identical  with  that  of  New  York.  The  first  sec- 
tion renounces  any  right  of  property,  similar  to  that  pos- 
sessed in  England  by  the  crown,  to  ships,  vessels,  boats, 
goods,  wares,  and  merchandise  "cast  by  the  sea  upon  the 
land."  The  subsequent  sections  speak  merely  of  "wrecked 
property." 

But  it  is  by  no  means  clear  that  the  term  wrecked  property 
should  be  taken  to  refer  exclusivelv  to  what  was  known  as 
wrecks  at  the  common  law.  Anciently,  all  property  cast 
after  shipwreck  by  the  sea  upon  the  land  was  considered 
wreck,  and  adjudged  to  belong  to  the  king.  But,  by  the 
Stat,  of  West.  3  Edw.  1,  Gh.  4,  the  rigor  of  the  common 
law  was  relaxed,  and  it  was  enacted  that,  if  a  man,  dog,  or 
other  animal  escape  alive  out  the  ship,  it  shall  not  be  wreck. 
But  even  this  absurd  and  unjust  limitation  upon  the  owner's 
right  to  recover  his  property  was  repudiated  by  Lord 
Mansfield,  who  declared  that  the  whole  inquiry  was  a 
question  of  ownership;  that  the  coming  ashore  alive  of  a 
dog  or  a  cat  was  not  better  proof  of  ownership  than  if  they 
had  come  ashore  dead;  and  that,  if  no  owner  could  be  dis- 
covered, the  goods  belonged  to  the  king,  and  not  otherwise. 
{HamiUon  d  cd.  v.  Davis,  5  Barr.  2732.)  By  the  laws  of  the 
States  of  this  country,  the  ancient  rights  of  the  crown  to 
waifs,  estrays,  lost  money,  goods,  wrecks,  etc.,  have  been 
generally  renounced.  In  some  of  the  States,  the  proceeds, 
if  unreclaimed  for  a  year,  are  divided  between  the  finder 
and  the  poor  of  the  town.  In  some,  the  expenses  only  of 
the  finder  are  deducted;  while  in  others,  as  New  York  and 
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Oalifonda.  the  proceeds  of  shipwrecked  goods,  after  allow- 
ing a  reasonable  salrage  are  paid  into  the  public  treasnrji 

It  seemSy  therefore,  most  reasonable  to  construe  the 
California  statute  as  renouncing,  by  its  first  section,  any 
BDvereign  rights  of  the  people  of  the  State  to  property, 
which,  as  technically  wreck,  might  have  been  supposed  to 
belong  to  them,  as  against  the  true  owner;  but  in  the  sub- 
sequent sections,  as  intending  to  provide  for  the  custody, 
preservation,  and  restitution  to  the  owner,  in  case  he  ap- 
peared, or  the  final  distribution  of  its  proceeds,  if  un- 
claimed, of  all  property  which,  in  consequence  of  any 
marine  disaster,,  might  have  been  lost  or  abandoned.  And 
■this,  whether  it  was  a  wreck  in  the  technical  sense  of  the 
term,  or  ws^floimm^  jetsam,  or  ligan;  or  an  anchor  aban- 
doned by  a  vessel  in  a  tempest,  with  no  buoy  attached, 
which  at  common  law  would  be  neither  ''wreck,"  ''flotsam,'* 
or  "ligan,"  and  perhaps  not  "jetsam,"  though  contributed 
for  like  jettisoned  goods  in  general  average. 

But  any  doubt  as  to  the  construction  of  the  statute  is 
dispelled  by  the  25th  section*  That  section  provides^  as 
we  have  seen,  "  that  every  person  who  shall  take  away  any 
goods  from  any  stranded  vessd"  (it  may  be  on  a  rock  or 
reef  unconnected  with  the  shore),  "or  any  goods  cast  by 
the  sea  upon  the  land,  or  found  in  any  bay  or  creek,  and 
shall  not  deliver  them  within  four  days  to  the  sheriff,  shall 
be  deemed  guilty  of  a  misdemeanor,"  etc.,  etc. 

The  anchors  in  this  case  were  found  in  this  bay,  and  if, 
as  the  libellant  asserts,  he  did  not  know  to  whom  they  be- 
longed, it  was  his  duty  under  the  statute  to  deliver  them  to 
the  sheriff  to  be  disposed  of  according  to  law,  or  at  least  to 
proceed  against  them  in  this  court  and  submit  his  claim  for 
salvage  to  its  adjudication.  He  had  no  right  whatever  to 
dispose  cA  them  at  private  sale  without  notice  to  any  one, 
and  with  the  evident  intention  of  appropriating  their  entire 
proceeds. 

The  jurisdiction  of  this  court  over  the  case  either  as  a 
suit  in  rem  cigainst  the  goods  salved,  or  in  personam  against 
the  owner  who  has  recei^^  his  property  is  not  disputed. 
(The  Hope,  3  Rob.  215 ;   the  Trelavmey,  3  Rob.  216.)    But 
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the  court  is  asked  to  apply  to  this  case  the  rigorous,  but 
wholesome  rules  of  the  admiralty  which  deny  to  salvors,  no 
matter  how  meritorious,  all  compensation  when  guilty  of 
misconduct  or  bad  faith. 

The  most  usual  case  for  the  application  of  this  rule  is 
when  an  embezzlement  has  occurred;  but  any  misconduct, 
such  as  false  representations  made  for  the  purpose  of  ex- 
aggerating the  danger  or  hardship  of  the  service,  and  to  en- 
chance  the  reward-spoliation,  smuggling,  an  obtrusion  of 
unnecessary  services,  a  refusal  to  accept  necessary  or  need- 
ful  assistance,  will  be  punished  by  a  total,  or  partial, 
forfeiture  of  compensation.  (Ware's  Bep.  38,  6  Wheat. 
152;  Ihe  Boston^  1  Sum.  341;  and  see  cases  cited  in  Flanders 
on  Maritime  Law,  pp.  346-7;  and  Jones  on  Salvage,  p.  124, 

In  the  case  at  bar,  I  see  not  how  the  libellant  can  be  ac- 
quitted of  flagrant  misconduct. 

He  has  committed  a  violation  of  the  law  of  the  State, 
which  exposes  him  to  punishment  as  for  a  misdemean* 
or.  He  has  attempted  to  appropriate  property  which  he 
knew  not  to  be  his,  and  it  was  only  when  it  was  accidentally 
discovered  and  reclaimed  by  the  owner  that  ho  has  sought 
the  aid  of  this  court  to  obtain  a  compensation. 

A  due  respect  for  the  laws  of  the  State  within  which  this 
court  sits,  as  well  as  for  the  principles  of  justice  and  policy 
on  which  those  and  similar  laws  throughout  the  United 
States  are  founded,  forbid  the  court  to  look  with  any  in- 
dulgence upon  so  flagrant  a  violation  of  their  salutary  pro- 
visions. And  if  it  be  true,  as  suggested  at  the  hearing, 
that  the  practice  of  appropriating  in  violation  of  the  law, 
and  in  entire  disregard  of  the  owner's  rights,  anchorSi 
chains,  and  other  property  found  derelict  in  this  harbor,  is 
extensively  pursued,  an  additional  reason. is  furnished 
whiy  persons  so  engaged  should  be  admonished  of  theiir 
own  duties,  and  taught  to  respect  the  rights  of  others.  The 
libel  must  be  dismissed. 
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District  Court,  District  of  Oregon. 
April  17,  1871. 

1.  Bill  or  Lading,  Evfbot  of  AoioaBioif  m. — ^The  admiBsion  in  a  bill  of 
lading,  *'  shipped  in  apparent  good  order  and  condition  five  cases  of 
merchandise,  Talne  and  contents  nnknown,"  has  reference  to  the  ex- 
ternal condition  of  snch  cases;  and  it  excludes  the  inference  that  the 
carrier  thereby  admits  anything  as  to  the  quantity  or  quality  of  the  con- 
tents of  the  oases  at  the  time  of  delivery,  beyond  what  is  visible  to  the 
eye  or  apparent  from  handling  the  same. 

Before  Deadt,  District  Judge. 
John  W.  Whalley  and  H.  I\  Bingham,  for  libellants. 
Joseph  N.  Dolphf  for  claimant. 

Deadt,  J. :  This  suit  is  brought  by  the  libellants,  Philip 
and  Louis  Levin,  to  recover  the  sum  of  1931  damages,  for 
the  non-delivery  of  a  case  of  merchandise. 

The  libel  alleges  that  on  September  9, 1870,  the  libellants 
shipped  at  the  port  of  San  Francisco,  on  the  steamship 
California,  five  cases  of  merchandise  in  good  order  and  con- 
dition, to  be  delivered  at  the  port  of  Portland,  in  like  order 
and  condition,  and  that  one  of  said  cases  containing  one 
bolt  of  sheeting,  three  coverlids,  kid  gloves,  ladies'  hose, 
neck-ties,  velvet  ribbon,  etc.,  was  never  delivered. 

The  claimant,  the  North  Pacific  Transportation  Co.,  by 
its  answer  admits  that  the  case  in  question  was  shipped  on 
the  CalifGmia  **m  apparent  good  order  and  condition, 
value  and  contents  unknown,"  and  avers  that  it  was  duly 
delivered  to  the  libellants,  in  like  order  and  condition. 

On  the  hearing  it  appeared  that  the  case  was  delivered 
by  the  vessel  on  the  wharf  at  Portland,  on  September  13, 
and  taken  from  thence  in  a  few  hours  to  the  store  of  the 
libellants,  where  it  was,  at  the  suggestion  of  the  drayman, 
at  once  opened,  and  found  to  contain  nothing  but  a  bolt  of 
sheeting,  some  coverlids,  ladies*  hose,  and  empty  paper 
boxes,  whereupon  it  was  immediately  returned  to  the  vessel. 
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The  case  was  about  three  feet  by  two  in  size,  and  a  second- 
hand one,  such  as  it  was  usual  to  pack  dry  goods  in  for 
carriage  between  San  Francisco  and  Portland.  When  de- 
livered to  the  libellant's  drayman,  at  Portland,  externally  it 
was  in  good  order  and  condition,  except  that  in  handling  it 
the  drayman  observed  that  it  was  light,  and  that  the  con- 
tents appeared  to  fall  from  side  to  side,  as  though  it  was 
not  full.  The  fact  that  it  was  light  is  not  material,  as  it 
was  common  for  like  cases,  containing  light  goods,  such  as 
bonnets  and  the  like,  to  be  carried  on  the  steamers  between 
San  Francisco  and  Portland. 

The  libellants  gave  evidence  tending  to  prove  that  the 
articles  described  in  the  libel  were  purchased  by  one  of 
them  in  San  Francisco  and  packed  in  this  case  at  the  store 
of  Marcus  Levi,  and  then  put  upon  a  truck  to  be  hauled  to 
the  dock  where  the  California  was  lying,  and  that  the  case 
was  subsequently  delivered  to  the  vessel,  but  there  was  no 
direct  evidence  that  the  case  was  in  the  same  condition  as 
to  quantity  and  quality  of  contents  when  it  was  delivered 
to  the  vessel,  as  when  it  left  the  store  of  Levi.  At  the  time 
there  was  more  freight  offering  for  this  port  than  the 
steamer  could  carry,  and  consequently  there  was  an  effort 
among  shippers  to  get  their  freight  upon  the  dock  early. 
On  this  account  it  was  common  for  drays  to  remain  in  line 
outside  the  dock  with  freight  as  long  as  twenty-four  hpurs. 
The  vessel  was  loaded  in  a  day,  and  sailed  on  the  morning 
of  September  10,  and  it  is  quite  probable  from  the  evidence 
that  the  case  left  the  store  of  Levi  on  the  7  or  8,  and 
was  not  delivered  upon  the  dock  until  the  morning  of  the 
9.  If  sOy  during  this  time  it  remained  upon  the  truck  in 
charge  of  the  drayman.  The  testimony  of  this  drayman 
has  not  been  produced,  nor  any  excuse  or  reason  given  for 
not  doing  so. 

Admitting  that  the  goods  were  in  the  case  when  it  left 
Levi's — which  is  not  beyond  doubt — and  that  they  were  taken 
out  and  the  case  nailed  up  again  between  that  place  and 
the  wharf,  at  Portland,  there  is  just  as  much  reason  to  be- 
lieve that  the  embezzlement  or  robbery  took  place  while  the 
case  was  on  the  truck,  and  before  it  was  delivered  to  the 
ship,  as  afterwards. 
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To  say  the  l6a4st  the  evidence  leaves  it  in  doubt  whether 
the  goods  were  delivered  to  the  ship  or  not.  The  burden 
of  proof  as  to  the  delivery  being  npon  the  libellants, 
they  cannot  recover  unless  this  fact  is  established  with 
reasonable  certainty.  The  fact  that  the  best  evidence  upon 
this  point — ^the  testimony  of  the  drayman — is  not  produced, 
nor  the  omission  excused  or  accounted  for,  is  a  circumstance 
which  deepens  the  doubt  about  the  delivery  of  the  goods, 
and  even  casts  suspicion  on  the  good  faith  of  the  libellants' 
claim  for  loss.  Under  these  circumstances  the  proof  mtlst 
be  direct  and  convincing,  to  satisfy  the  mind  that  the  de- 
livery took  place  as  alleged. 

Waiving  this  point,  counsel  for  libellants  insist,  however, 
that  the  admission  in  the  bill  of  lading  is  sufficient  to  chai^ 
the  ship  with  the  receipt  of  the  goods.  The  clause  relied 
on  is  as  follows:  '^ Shipped  in  apparent  good  order  and 
condition.  *  *  *  Five  (5)  C,  Mdse  *  «  *  value 
and  contents  unknown."  It  being  admitt.ed  or  shown  that 
the  letters  Mihe  stand  for  merchandise,  counsel  contends 
thai;  this  is  an  admission,  not  only  that  the  case  contained 
merchandise,  but  that  it  was  of  the  quantity  and  quality 
claimed  by  the  libellants.  In  support  of  this  position  he 
cites  Price  v.  Poiodly  3  Comst.  826.  This  authority  holds 
that  when  a  bill  of  lading  was  given  for  a  box  of  marble 
tops  "in  good  order  and  well  conditioned,"  the  burden  of 
proof  is  upon  the  carrier  to  show  that  the  marble  was  broken 
before  it  came  to  his  hands.  The  case  is  not  in  point. 
There  was  a  direct  admission  that  the  specific  articles 
alleged  to  have  been  shipped  were  in  the  box  and  in  good 
order. 

The  rule  of  law  is  well  established;  that  the  words  in  a 
bill  of  lading,  in  good  order  and  well  conditioned,  have 
reference  to  the  external  condition  of  the  package,  and  do 
not  refer  to  or  warrant  the  internal  quality  or  condition 
thereof;  and  when  the  words  "value  and  contents  unknown" 
are  contained  therein,  thev  exclude  the  inference  of  any  ad- 
mission by  the  carrier  as  to  the  quantity  or  quality  of  the 
contents  of  the  package  at  the  time  of  delivery,  beyond 
what  is  visible  to  the  eye  or  apparent  from  handling  the 
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same.  (Brodsirett  y.  Heran,  2  Blatch,  0.  C.  117;  the 
ColumbOy  3  Blatch,  0.  C.  522;  Clarke  y.  Barnwell  el  aL 
12  How.  283,  Abb.  on  Ship.  339.) 

The  loose  condition  of  the  contents  of  the  case  when 
taken  by  the  drayman  from  the  wharf;  and  the  reasonable  in- 
ference therefrom,  that  it  was  not  then  full,  is  also  relied  upon 
by  counsel  for  libellants  as  showing  that  the  case  was  not 
deliyered  in  apparent  good  order  and  condition,  and  that 
therefore  the  burden  of  proof  is  thrown  upon  the  claimant 
to  show  that  the  case  was  not  full  when  receiyed,  or  what 
has  become  of  the  missing  portion  of  the  contents.  At 
first  blush  there  appears  to  be  force  in  this  argument,  and 
in  some  cases  and  under  other  circumstances,  it  would  be 
probably  satisfactory.  But  upon  reflection,  I  am  pretty 
well  satisfied  that  the  mere  fact  of  the  contents  of  a  dry 
goods  box,  represented  to  contain  merchandise,  being  loose 
or  not  sufficient  to  fill  the  box,  is  not  inconsistent  or  at 
yariance  with  an  admission  in  a  bill  of  lading  that  the  box 
was  in  apparent  good  order  and  condition  when  shipped, 
especially  when  the  bill  of  lading  also  contains,  as  in  this 
case,  the  declaration — yalue  and  contents  unknown. 

The  proof  not  being  sufficient  to  establish  the  fact  that 
the  goods  alleged  to  haye  been  lost  from  the  case  in  ques- 
tion, were  eyer  receiyed  by  the  yessel,  the  libel  must  be  dis^ 
missed  with  costs. 

Decree  accordingly. 


The  Star  op  Hope. 

District  Court,  District  op  California. 

Mat  8,  1871. 

1.  ExpiiAiMnta  Bill  or  Ladihq.— Where  goods  was  receired  on  board  a 
vessel  marked  "  in  cabin  state-room/'  and  an  extra  freight  was  paid  in 
consideration  of  their  being  so  carried;  and  the  receipts  given  for  the 
goods  specified  that  they  were  to  be  carried  in  the  cabin,  bat  the  bill  of 
la^^gf  by  an  evident  mistake,  was  in  the  nsiial  form ;  and  the  goods 


16  Star  of  Hope.  [Dist.  Ct. 

Opinion  of  the  Court — Hoffman,  J.  [May, 

"were  not  stowed  in  the  cabin,  and  sustained  damage  in  consequence; 
held,  that  the  libellant  was  entitled  to  recover. 

2.  Baus,  Semble.—Th&i  though  parol  evidence  of  an  agreement  that  goods 

shipped  under  a  clean  bill  of  lading  should  be  carried  on  deck  is  inad- 
missible, yet  such  evidence  may  be  received  to  show  a  supplemental 
agreement  for  a  particular  mode  of  stowage  under  deck. 

3.  Objections  to  Evidence,  when  to  be  Taken. — When  such  evidence  has 

been  taken  on  commission,  the  interrogatories  of  which  were  settled 
before  the  judge  without  objection,  and  the  testimony  was  directly 
responsive  to  such  interrogatories,  whether  it  is  not  too  late,  at  the 
hearing  and,  after  publication  of  the  depositions,  to  object  that  such 
evidence  is  inadmissible.    Qu.  ? 

Before  Hoffman,  District  Judge. 
The  facts  sufficiently  appear  in  the  opinion. 
H.  &  C,  McAUisterey  for  libellants. 
H.  H,  Patterson  and  H.  J.  Howe,  for  claimants. 

Hoffman,  J. :  The  libel  in  this  case  is  filed  to  recover 
damages  for  injuries  to  certain  bags  of  nuts  and  boxes  of 
almonds  shipped  on  board  the  above  vessel,  to  be  delivered 
at  this  port.  The  injury  to  the  goods  is  admitted,  and  it  is 
not  denied  that  it  was  caused  by  heat  and  sweat. 

The  claim  of  the  libellants  is  founded  on  an  alleged  breach 
of  a  special  contract  by  which  the  goods  was  to  be  placed 
in  the  cabin  or  cabin  state-rooms.  The  bill  of  lading  is  in 
the  usual  form.  As  the  goods  were  stowed  under  deck,  and 
all  proper  diligence  to  prevent  sweat  by  ventilators,  remov- 
ing of  hatches  in  fair  weather,  etc.,  etc.,  was  shown  to  have 
been  exercised  on  the  part  of  the  ship,  the  libellants,  to  sus- 
tain this  action,  must  show  either  a  notorious  and  well- 
established  usage  of  trade,  which  requires  goods  of  this 
description  to  be  stowed  in  the  cabin,  or  a  special  contract 
by  which  the  carrier  agreed  so  to  stow  them.  Several 
witnesses  were  called  to  prove  the  usage  contended  for,  but 
they  failed,  in  my  opinion,  to  show  such  an  established, 
well-understood  and  generally  recognized  usage,  as  would 
justify  a  court  in  accepting  it  as  a  tacit  element  of  the  con- 
tract, modifying  and  controlling  what  would  otherwise  be 
its  legal  interpretation.    It  undoubtedly  appears  to  have 
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been  the  practice  for  several  years,  of  the  few  houses  in  this 
city  which  import  these  goods,  to  require  them  to  be  carried 
in  the  cabin.  But  this  is  in  all  cases  effected  by  entering 
into  a  special  contract ;  the  bills  of  lading  invariably  con- 
taining a  note  or  memoraDdnm  expressing  the  agreement. 
This  fact  alone  not  merely  accounts  for  the  practice,  but  is 
inconsistent  with  the  idea  of  any  usage  of  trade  which  would 
bind  the  ship  so  to  carry  the  goods  in  the  absence  of  a 
special  contract,  or  which  would  permit  her  so  to  do,  if 
thai  mode  of  stowage  were  disadvantageous  to  the  goods. 
That  such  a  special  contract  was  made,  with  respect  to  the 
goods  in  question  in  this  case,  is  established,  in  my  opinion, 
beyond  a  doubt. 

All  the  packages  were  distinctly  marked  "in  cabin  state 
room,"  and  being  so  marked  were  received  on  board.  The 
freight  per  foot  paid  on  these  goods  was  forty-five  cents, 
while  on  goods  which  were  to  be  stowed  under  hatches 
only  forty  cents  were  charged. 

The  agent  of  the  ship-owners,  the  shipping  clerk,  and  the 
receiving  clerk,  all  testify  that  the  receipts  given  for  the 
goods  when  just  delivered,  specified  that  they  were  to  be 
stowed  in  the  cabin.  Those  receipts  which  were  delivered 
up  by  the  shippers  on  receiving  their  bills  of  lading  have 
not  been  produced.  They  appear  to  have  been  lost  or  re- 
turned to  New  York  since  the  commission  to  take  testimony 
at  that  city  has  been  executed.  The  secondary  evidence  of 
their  contents,  and  the  direct  testimony  of  the  ship's  agents 
as  to  the  agreement,  and  understanding  of  the  parties  leave 
no  room  for  doubt  as  to  its  nature. 

It  is  objected  that  this  testimony  is  inadmissible  to  con- 
tradict, or  modify,  the  effect  of  the  bill  of  lading. 

In  the  case  of  the  Delaware^  it  was  held  by  this  Court, 
that  evidence  of  a  parol  agreement,  that  certain  goods 
shipped  under  a  "  clean  bill  of  lading'*  might  be  carried  on 
deck,  was  inadmissible. 

The  authorities  on  the  point  are  conflicting,  and  it  is  not 
certain  that  the  judgment  of  this  Court  will  be  affirmed. 

But,  assuming  that  decision  to  be  correct,  it  does  not 
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necessarily  follow  that  it  would  be  decisive  of  the  question 
presented  by  this  case  at  bar. 

The  duty  of  the  carrier  to  safely  stow  under  deck  goods 
confided  to  his  care  is  of  paramount  obligation.  By  Art. 
XII.  y  Lib.  ii.,  Tit.  i.,  of  the  Ordonnance  de  la  Marine,  mas- 
ters were  expressly  forbidden  to  stow  any  merchandise  on 
deck,  without  the  consent  or  order  of  the  shippers.  The 
bill  of  lading  in  the  usual  form  has  universally  been  held 
to  import  an  obligation  to  carry  the  goods  in  the  usual 
manner — that  is,  under  deck.  Undoubtedly  a  well  estab- 
lished usage  to  carry  goods  on  deck,  growing  out  of  neces- 
sity, as  in  the  case  of  acids,  inflammable  oils,  and  the  like, 
or  suggested  by  convenience,  as  in  the  case  of  lumber 
vessels,  or  those  engaged  in  navigation,  ait  petit  cabotage, 
(Valiums  Com.,  vol.  I.,  p.  397),  will  justify  a  departure  from 
the  rule.  But  the  evidence  of  such  usage  does  not  contra- 
dict the  bill  of  lading,  nor  modify  the  contract.  No  mode 
of  stowage  is  usually  specified  in  the  bill.  It  is,  therefore, 
held  to  import  an  obligation  to  carry  in  the  usual  manner, 
that  is,  in  the  manner  in  which  goods  of  the  kind  received 
are  usually  carried  on  voyages  similar  to  that  contemplated 
in  the  contract.  Evidence  to  show  what  that  usage  is, 
merely  interprets  and  fixes  the  meaning  of  the  bill  of  lad- 
ing; it  does  not  contradict  or  alter  its  terms. 

But  it  does  not  necessarily  follow  that,  if  the  parties  have 
agreed  to  a  special  mode  of  stowage  under  deck,  as  that  the 
goods  shall  b6  stowed  in  the  hold,  on  the  between  decks,  in 
the  run,  or  directly  underneath  the  hatches  or  the  like,  that 
such  a  supplemental  agreement  may  not  be  proved  by  parol. 
The  parties  are  competent  so  to  contract;  nor  need  their 
contract  be  in  writing.  It  does  not  contradict  the  terms  of 
the  bill  of  lading.  It  is  a  new  and  independent  condition. 
In  the  case  at  bar,  the  agreement  was  that  the  goods  were 
to  be  carried  under  deck,  but  in  a  particular  part  of  the 
ship,  to  wit:  in  the  captain's  cabin.  It  is  not  like  an  agree- 
ment that  the  goods  shall  be  carried  on  deck,  where  they 
are  necessarily  exposed  to  vastly  increased  risks,  both  of 
direct  damage,  and  of  liability  to  jettison;  and  where  writ- 
ten evidence  of  the  shipper's  consent  may  reasonably  be 
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exacted  before  a  forbidden  mode  of  stowage  can  be 
deemed  to  have  been  agreed  on;  bat  it  is  an  additional  stip- 
ulation, not  inconsistent  with  the  terms  of  the  written  con- 
tract, and  intended  to  secure  greater  safety  io  the  goods. 
I  am  inclined,  therefore,  to  think  that  parol  eyidence  of  a 
contract,  such  as  that  set  up  in  this  case,  ought  to  be  re- 
ceived. It  maj  moreover  be  doubted,  whether  the  claim- 
ants are  now  at  liberty  to  raise  the  objection. 

The  evidence  was  obtained  under  a  commission,  the 
interrogatories  to  which  were  settled  by  the  judge  without 
objection.  The  testimony  is  directly  responsive  to  the 
interrogatories,  and  it  establishes,  beyond  controversy,  what 
were  the  terms  of  the  written  receipts  given  for  the  goods, 
when  delivered  to  the  ship.  If  it  had  been  proposed  to 
object  that  these  written  receipts,  or  secondary  evidence  of 
their  contracts,  were  not  admissible,  on  the  ground  that  the 
preliminary  writings  were  merged  in  the  bill  of  lading, 
which  contains  the  final  contract  between  the  parties,  and 
that  no  parol  evidence  could  be  given  of  any  other  contract 
than  that  contained  in  the  bill  of  lading,  the  objection  to 
interrogatories,  designed  to  elicit  such  proof,  should  have 
been  taken  before  the  commission  was  sent. 

But  if  the  conclusions  already  arrived  at  be  erroneous, 
the  right  of  the  libellants  to  recover  may  perhaps  be  main- 
tained on  another  ground.  It  is,  I  think,  evident  from  all 
the  circumstances  of  the  case,  that  the  words  '4n  captain's 
cabin,"  were  omitted  in  the  bill  of  lading  by  mistake.  In- 
dependently of  the  eyidence  afforded  by  the  marks  on  the 
packages,  the  rate  of  freight  charged,  and  the  testimony  of 
the  agents  of  the  ship,  as  to  the  shipping  receipts,  the 
libellants  have  shown  it  to  have  been  their  invariable 
practice  for  a  series  of  years,  to  exact  bills  of  lading  for 
goods  of  this  description,  containing  the  words  "in  cabin,*' 
or  "in  cabin  state-room.''  They  produce  seventy-one  such 
bills  for  various  shipments  received  by  them  since  1858; 
twenty  of  which  were  for  goods  shipped  to  them  by  the  con- 
signors of  the  goods  in  this  case.  They  have  been  unable 
to  find  a  single  bill  in  which  those  words  were  omitted. 
The  evidence  of  mistake  is  therefore  conclusive.    That  such 
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evidence  is  admissible  was  held  in  Choteaux  y.  Leek  &  Co,j 
18  Penn.  B.  282. 

In  that  case  the  judge  at  nisi  prius,  left  it  to  the  jaiy  to 
say  wiiether  certain  printed  words  in  the  bill  of  lading  had  not 
been  left  unerased  by  mistake.  And  if  they  so  found,  they 
were  instructed  to  treat  the  instrument  as  if  those  words 
were  omitted.  This  instruction  was  affirmed  by  the  Su- 
preme Court  on  error. 

If,  in  a  common  law  court,  it  was  admissible  to  reform  and 
correct  an  instrument,  so  as  to  make  it  conform  to  the  real 
intention  of  the  parties,  a  fortiori,  it  should  be  done  in  a 
Court  of  Admiralty,  which  is  largely  governed  by  equitable 
principles,  and  is  called  *'The  Chancery  of  the  Seas." 
(The  Juliana,  2  Dods.  521.)  It  is  true  that  a  Court  of  Ad- 
miralty cannot  entertain  a  libel  to  reform  a  contract  though 
clearly  a  maritime  one,  nor  have  they  any  jurisdiction  to 
enforce  contracts  leading  to  maritime  contracts,  such  as  a 
contract  to  build  a  ship,  to  sign  a  shipping  paper,  to  execute 
a  bottomry  bond.  But  if  the  contract  be  an  executed 
maritime  contract,  the  jurisdiction  attaches,  and  the  admi- 
ralty may  then  administer  relief  upon  that  contract  accord- 
ing to  equity  and  good  conscience.  (3  Mas.  17.)  On  the 
whole,  I  am  of  opinion,  that  no  technical  obstacle  exists  to 
a  decision  of  this  case  according  to  justice  and  its  obvious 
merits. 

The  total  value  of  the  goods  in  this  market  at  the  time  of 
delivery,  if  sound,  would  have  been  $2,696.50.  They  were 
sold  at  auction  by  the  libellants  after  due  notice  to  the  ship. 
The  amount  received  from  the  auctioneer  was  $554.  A 
decree  for  the  difference  between  these  amounts,  viz., 
$2,141.60  must  be  entered. 
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Warren  0.  Bowas  v.  The  Pioneer  Tow  Line. 

DisTBicrr  Court,  District  of    Gaufobnia. 

May  17,  1871. 

1.  Negliobnce  in  Towino,  Liability. — A  tag  towing  a  barge  approached  a 

wharf  where  the  latter  was  to  land,  but  failed  to  make  fast  her  lines  bj 
r^aon  of  their  slipping  and  parting.  The  barge  was  driven  by  the  tide 
against  the  wheel  of  a  stern-wheel  steamer  lying  at  an  adjacent  wharf, 
thereby  causing  the  wheel  to  revolve,  and  to  inflict  serious  injuries  on 
the  libellant,  who  was  at  work  in  the  wheel.  Peld:  Ist,  That  the  barge 
was  in  fault  in  not  properly  providing  and  handling  the  lines  upon  which 
she  relied  to  stop  her  headway;  2d,  That  the  tug  was  in  fault  in  casting 
off  the  barge  before  she  was  properly  secured,  or  in  not  affording  her 
timely  aid,  or  in  removing  to  so  great  a  distance  that  it  was  impractica- 
ble to  do  ao;  3d,  That  the  libellant  was  not  bound  to  lash  the  wheel  of 
the  steamer  in  such  manner  as  to  prevent  all  injurious  consequences  of 
the  negligence  of  others;  it  was  sufficient  if  the  lashings  were  strong 
enough  to  renist  the  action  of  the  tide  or  waves,  the  swell  of  a  passing 
vessel,  or  any  other  force  which  might  reasonably  be  anticipated;  4th, 
Even  if  the  lashings  were  not  so  strong  as  prudence  required,  the  im- 
mediate cause  of  the  accident  was  the  negligence  of  the  respondent,  and 
the  rules  relating  to  contributory  negligence  do  not  apply. 

2.  Hbasubx  or  Damages. — The  rule  which  restricts  damages  to  such  at 

may  reasonably  be  supposed  to  have  been  contemplated  by  the  parties, 
has  no  application  to  cases  of  tort. 

3.  Pabtnsbship,  What  Constitutes  betwkbn  Ownebs  of  Tuo  and  Baboe. 

When  the  owner  of  a  tug  agreed  with  the  owner  of  a  barge  that  both 
vessels  should  be  employed  in  a  freighting  business,  the  wages  of  the 
servants  of  the  association  and  expenses,  except  for  repairs,  to  be  paid 
out  of  the  earnings,  and  the  balance  or  profits  to  be  divided  between 
them  in  proportion  to  the  stipulated  values  of  the  vessels;  held,  that 
this  agreement  constituted  a  partnership,  and  that  either  partner  was 
liable  in  an  action  of  tort  for  damages  caused  by  the  negligence  of  th^ 
servants  and  agents  of  the  partnership,  while  conducting  its  business. 

Before  Hoffman,  District  Judge. 

Milton  Androa^  for  libellant. 

'«  Ed.  B.  Mastick  and  T.  I.  Bergin,  for  respondent. 

Hoffman,  J.  On  September  23,  1870,  the  libellant, 
who  was  engineer  of  the  stem-wheel  steamer  Pilot,  was  at 
work  in  her  wheel,  repairing  her  rudder  heads.  He  had 
been  so  engaged  but  a  few  minutes,  when  her  wheel  was 
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struck  by  a  barge,  which  had  shortly  before  been  in  tow  of 
the  steamer  Pioneer,  and  which,  having  failed  to  make  a 
landing  at  an  adjacent  wharf,  drifted  down  upon  the  PHoi. 

The  force  of  the  blow,  and  the  weight  of  the  barge,  which 
was  laden  with  from  250  to  270  tons  of  freight,  caused  the 
wheel  to  revolve,  and  the  libellant  was  jammed  between  the 
paddles  and  stem  of  the  boat  with  great  violence,  thereby 
sustaining  painful  and  severe  injuries;  to  recover  damages 
for  which  this  action  is  brought. 

The  Pilot,  at  the  time  of  the  accident,  was  lying  at  Cowell's 
wharf,  her  usual  and  proper  berth,  to  the  use  of  which 
she  had  the  exclusive  right. 

The  end  of  Front  Street  wharf,  at  which  the  barge  at- 
tempted to  land,  was  distant  two  hundred  and  eighty-seven 
feet,  and  it  was  parallel,  though  projecting  further  into  the 
stream,  to  the  end  of  Cowell*s  wharf,  at  ibe  side  of  which 
the  Pilot  was  lying.  The  collision  occurred  in  broad  day- 
light, between  ten  and  eleven  o'clock  in  the  morning.  The 
Piloi  had  arrived  at  her  berth  some  hours  previously,  and 
was  fastened  to  the  wharf  in  the  usual  manner.  It  is  not 
pretended  that  any  vi$  major,  or  unexpected  force  of  wind, 
or  tide,  forced  the  barge  upon  her,  or  that  any  thing  could 
have  been  done  by  the  steamer  to  avoid  the  collision. 

The  l^al  presumption,  therefore,  is  that  the  accident  was 
occasioned  by  the  fault  of  the  vessel  in  motion,  and  this 
presumption  becomes  conclusive  when  the  circumstances 
are  examined  in  detail.  It  appears  that  the  bai^e  had 
been  towed  by  the  Pioneer  to  within  a  short  distance* 
(variously  estimated  by  the  witnesses),  from  the  end  of 
Front  Street  wharf.  She  was  then  cast  off,  and  a  few  mo- 
ments afterwards  a  line  was  sent  from  the  barge  to  the 
wharf.  It  was  taken  by  some  one  not  in  the  employ  of  the 
respondents  and  passed  around  a  pile,  but  so  unskillfully 
and  imperfectly  fastened,  that  it  slipped  as  soon  as  a  strain 
was  brought  to  bear  upon  it.  A  second  line  was  thereupon 
sent  ashore  and  made  fast,  but  it  parted  as  soon  as  it  was 
drawn  taught.  A  third  line  was  then  taken  to  the  wharf  by 
a  man  in  a  skiff,  but  before  it  could  check  the  motion  of 
the  barge,  which  had  during  all  the  time  been  slowly  drift- 
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ing  towards  the  Pilot,  the  collision  occurred.  The  barge 
was  provided  with  an  anchor,  which  coald  have  been  let  go 
at  a  moment's  notice.  The  tug  was  also  near,  and,  it  would 
seem,  could  without  difficulty  have  taken  hold  of  the  barge 
and  arrested  her  course.  To  cast  off  a  heavily  laden  barge 
which  has  no  means  of  controlling  her  own  movements, 
trusting  to  her  ability  to  get,  without  accident,  a  line  ashore 
by  which  she  may  be  brought  up,  may  well  be  deemed,  hs 
the  result  in  this  case  demonstrates,  a  want  of  proper  care 
and  caution,  unless  the  tug  remains  in  a  position  to  render 
instant  assistance  if  needed. 

But  the  more  obvious  and  unquestionable  exhibition  of 
akillf nlness  and  want  of  diligence  consisted  in  the  failure 
to  make  fast  the  first  line,  when  it  was  successfully  sent 
ashore  and  even  passed  around  a  pile.  Some  evidence  was 
adduced  by  the  respondents  to  show  a  custom  or  usage  in 
this  port  to  send  lines  ashore  to  be  made  fast  by  the  wharf- 
inger, or  any  other  person  who  may  be  casually  on  the 
wharf,  and  willing  to  take  them.  Whether  such  be  the 
practice  is  immaterial.  If  masters  of  water  craft  choose  to 
confide  the  performance  of  so  important  a  service  to  un- 
skilled or  unknown  persons,  they  do  so  at  their  own  peril. 
They  are  as  much  responsible  for  the  want  of  skill  and 
diligence  of  agents  and  servants  so  employed,  as  they  would 
be  if  the  servant  had  been  expressly  hired  for  the  purpose. 
But  especially,  under  the  circumstances  of  this  case,  should 
that  liability  be  enforced;  for  the  line  sent  ashore  was  un- 
provided with  a  loop,  which  could  readily  have  been  slipped 
over  a  pile  on  the  wharf.  It  was,  therefore,  necessary  to 
make  it  fast  by  a  knot;  an  operation  which,  the  result  in 
this  case  shows,  requires  some  skill  and  practice.  The 
parting  of  the  second  line  also  discloses  a  want  of  skill  and 
diligence  on  the  part  of  the  respondents.  It  must  have 
occurred  from  one  of  two  causes.  Either  the  line  was  in- 
sufficient, or  the  person  in  charge  of  it  failed  to  slack  it  off, 
so  as  to  bring  a  strain  upon  it  gradually,  and  not  by  a  sud- 
den jerk.  There  is  some  evidence  that  the  latter  was  the 
cause  of  its  parting.  But  in  either  case  the  respondents 
were  in  fault. 
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There  is  also  evidence  tending  to  show  that  the  tag  might 
have  taken  hold  of  the  barge,  and  prevented  her  from 
drifting  down  upon  the  Pilot.  If  so,  she  was  bound  to 
have  gone  to  her  assistance.  The  slipping  of  the  first  line, 
and  the  parting  of  the  second,  were  observed  by  those  in 
charge  of  the  tug,  and  the  danger  of  collision  with  other 
vessels,  if  the  barge  continued  to  drift,  was  obvious.  If 
the  tug,  being  near  enough  to  render  assistance,  failed  to 
do  so,  she  was  in  fault.  If  she  was  too  far  off  to  be  able  to 
reach  the  barge  in  time,  she  was  in  fault  in  casting  off  a 
loaded  barge,  without  meanp.  of  locomotion,  to  take  her 
chances  of  making  a  successful  landing,  at  the  risk  of  col- 
liding with  other  vessels,  in  case  of  failure,  while  she  her- 
self removed  to  a  distance  too  great  to  permit  her  to  inter- 
pose to  prevent  accidents. '  The  proofs  do  not  show  with 
certainty  that  the  drifting  of  the  barge  could  have  been 
checked  in  time  to  avoid  the  accident,  by  letting  go  her 
anchor.  It  seems  most  probable  that  such  would  have 
been  the  effect.  But  at  all  events,  the  effort  should  have 
been  made.  It  required  but  an  instant  to  let  the  anchor 
go;  and  the  consequences  of  allowing  the  barge  to  continue 
to  drift  were  apparent.  I  think  it  clear  on  the  foregoing 
facts,  and  they  are  substantially  undisputed,  that  the  col- 
lision was  caused  by  the  want  of  due  care,  skill,  and  dili- 
gence on  the  part  both  of  the  tug  and  the  barge. 

It  is  objected  that  the  respondent,  who  is  the  owner  of 
tug,  is  not  liable  to  this  action.  It  is  admitted  that  the 
Pioneer  Tow  Line  is  a  corporation  duly  incorporated  under 
the  laws  of  this  State. 

In  August,  1870,  the  Pioneer  Tow  Line  entered  into 
an  agreement  with  the  owners  of  the  barge  Hermtmn,  sub- 
stantially as  follows:  The  barge  was  valued  at  $4,000,  the 
Pioneei*  at  $12,000.  Joseph  Francis,  one  of  the  owners  of 
the  barge,  was  to  act  as  her  captain  at  a  salary  of  $70  per 
month,  and  was  to  hire  her  crew.  The  Pioneer  Tow  Line 
Go.  was  to  man  the  Pioneer^  and  each  party  was  to  keep 
his  vessel  in  repair  at  his  own  expense.  The  person  in 
charge  of  the  Pioneer  was  to  make  all  engagements  for  carry- 
ing freight,  collect  all  the  earnings,  and  out  of  them  pay 
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all  the  mnning  expenses  of  and  supplies  for  both  boats,  and 
the  wages  of  all  persons  employed  on  either.  The  barge 
was  to  carry  all  freight  from  any  place  on  the  Sacramento 
Biver  to  this  city,  the  transportation  of  which  might  be 
contracted  for  by  the  man  in  charge  of  the  Pioneer.  Both 
vessels  were  to  be  under  the  general  command  and  direc- 
tion of  the  master  of  the  Pioneer.  The  Pioneer  was  to  tow 
^he  barge  up  and  down  the  river  in  furtherance  of  the  joint 
enterprise. 

The  earnings  after  the  payment  of  all  expenses  as  above 
mentioned  were  to  be  divided  in  the  ratio  of  four  to  twelve. 

The  vessels  were  running  under  this  arrangement  at  the 
time  of  the  collision.  The  Pioneer  had  two  deck  hands  who 
worked  upon  the  barge  in  loading  and  unloading  cargo. 
The  deck  hands  of  the  barge  also  worked  upon  the  Pioneer 
in  taking  in  coal,  and  also  freight  when  the  latter  took  any, 
which  was  but  seldom. 

It  is,  I  think,  evident  that  the  parties  to  this  agreement 
were  not  only  liable  as  partners  to  third  persons,  but  were 
such  inter  aese.  The  property  used  in  carrying  out  the 
common  enterprise  was  not,  it  is  true,  jointly  owned  by  the 
partners.  But  this  is  not  necessary  to  constitute  a  partner- 
ship. The  capital  stock  of  a  partnership  may  consist  in  the 
use  of  property  owned  separately  by  the  individual  part- 
ners, or  one  partner  may  be  the  sole  owner,  and  the  other 
may  contribute  only  skill  and  labor.  It  is  sufficient  if  the 
partners  agree  to  have  a  joint  interest  in,  and  to  share  the 
profits  and  losses  arising  from  the  use  of  property  and  skill 
either  separately  or  combined.  {Meyer  v.  Sharpe,  5  Taunt. 
74;  Cliampion  v.  Bostwick,  18  Wend.  138.)  In  the  case  at 
bar  the  parties  contributed  to  the  common  stock,  the  one, 
the  use  of  a  steam  tug,  the  other  that  of  a  barge.  They 
were  to  be  employed  in  carrying  out  the  common  enterprise, 
the  use  of  each  being  indispensable  to  the  other  to  accom- 
plish its  objects.  The  wages  of  the  employees  and  the  ex- 
penses of  both  vessels,  excepting  for  repairs,  were  to  be 
paid  out  of  the  earnings  of  both  vessels,  and  the  profits  of 
the  business  were  to  be  divided  as  such  between  the  partners. 
The  servants  employed  on  either  vessel  were  the  servants 
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of  the  association,  and  it  seems  performed  services  on  board 
of  either,  as  the  necessities  or  convenience  of  the  joint  en- 
terprise required.  Under  this  agreement  either  party  would 
clearly  be  entitled  to  an  account  of  the  earnings  as  against 
the  other,  and  to  a  lien  upon  the  fund  as  against  his  general 
creditors.  Nor  can  it  be  doubted,  that  any  person  who  fur- 
nished labor  or  supplies  for  the  common  enterprise  might 
look  to  the  partnership  for  his  remuneration.  A  fortiori, 
must  third  persons,  who  have  been  injured  by  the  negligence 
of  the  servants  and  agents  of  the  partnership  while  con- 
ducting its  business,  have  the  same  right  in  an  action  of  tort 
against  either.  (Champion  v.  Bosttvick,  1  Starkies,  B.  272, 
vbi 8up. 

It  is  true  that  the  somewhat  arbitrary  doctrine  of  Grace 
V.  Smith,  2  W.  Bl.  998,  and  Waugh  v.  Carou,  2  H.  Bl. 
235,  by  which  the  mere  participation  in  the  profits  of  an 
undertaking  was  held  to  create  a  partnership  liability  as  to 
third  persons,  whatever  the  real  relations  of  the  parties  inter 
sese,  may  be  considered  as  overruled,  both  in  England  and 
America.  (Cox  v.  Hickman,  8  H.  L.  C.  208 ;  Bullen  v. 
Sharp,  Law  Bep.  1  C.  P.  83;  1  Story  on  Partn.  Sec.  38; 
Denny  v.  Cahot,  7  Mch.  82;  CoUyer  on  Partn.  p.  33,  et  seq, 
in  notes.) 

But  all  the  cases  agree  that  where  there  is  a  participation 
in  the  profits,  as  such,  and  no  opposing  circumstances  exist 
to  show  that  the  portion  of  the  profits  is  taken,  not  in  the 
character  of  a  partner,  but  in  the  character  of  an  agent, 
and  as  a  mere  compensation  for  labor  and  services,  where 
it  appears  that  the  alleged  partner  has  an  interest  in  the 
profits  similar  in  character  to  that  of  the  other  partners;  or, 
to  use  a  term  recently  suggested,  that  those  interests  are 
homogeneous  (Am.  L.  Beg.  April,  1871),  the  party  so  parti- 
cipating in  the  profits  will  be  liable  as  a  partner  to  third 
persons,  and  would  probably  be  so  considered  as  between 
himself  and  his  associates.  (Story  on  Partn.  Sec.  38; 
per  Mr.  J.  Branwell,  in  Bullen  v.  Shai*p,  ubi  sup.) 

In  the  present  case,  the  interest  of  the  parties  in  the 
profits  was  not  only  similar,  but  identical.  The  tort  com- 
plained of  was  not,  as  in  Champion  v.  Bostwick,  committed 
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hj  a  servant,  hired  and  paid  by  one  of  the  partners,  but  by 
the  servants  of  the  partnership,  who  were  paid  out  of  the 
common  earnings;  and  it  was  committed  by  them  while 
engaged  in  the  business  of  the  partnership.  For  damages 
so  caused,  the  partnership  is  unquestionably  liable. 

The  libellant's  right  to  recover  is  further  resisted  on  the 
ground  that  he  substantialfy  contributed  to  the  injury  by  his 
own  negligence,  in  not  moie  securely  fastening  the  wheel  be- 
fore going  into  it.  The  contributory  negligence,  which  will  at 
common  law  bar  the  plaintifiTs  right  to  recover  for  an  injury 
sustained  by  the  fault  of  another,  is  the  failure  to  exercise 
such  care  and  diligence  as  men  of  ordinary  prudence 
usually  exercise  under  similar  circumstances;  and  this  will, 
of  course,  be  in  proportion  to  the  probability  of  danger. 
(35  N.  T.  R.  27;  31  Penn.  B.  512;  J.  Q.  Smith  on  Repara- 
tion, p.  79;  Saunder's  on  Neg.  61;  Shearm.  &  Bedf.  on 
Neg.  p.  33  and  notes.) 

The  lashings  by  which  the  wheel  of  the  PUot  was  secured, 
were  of  the  kind  and  strength  always  used  on  board  the  boat, 
whenever  there  was  occasion  to  enter  the  wheel.  A  few 
minutes  before  the  accident,  several  men  had  gone  into  the 
wheel  without  objection,  and  the  libellant  himself,  who  was 
an  engineer  of  considerable  experience,  and  who  had  no 
motive  to  incur  any  unnecessary  risk,  appears  to  have  en- 
tertained no  apprehension  of  danger. 

Under  such  circumstances  it  is  difficult  to  say,  notwith- 
standing that  in  the  opinion  of  some  of  the  witnesses  the 
lashings  should  have  been  stronger,  that,  in  neglecting  to 
secure  the  wheel  more  firmly,  he  was  guilty  of  culpable 
negligence,  or  disregarded  the  dictates  of  ordinary  prudence. 
It  is  not  denied  that  the  lashings  were  strong  enough  to 
resist  the  action  of  the  tide  or  waves,  the  swell  of  a  passing 
vessel,  or  any  other  force  which  might  be  reasonably  ex- 
pected to  be  applied  to  the  wheel.  All  ordinary  accidents 
were,  therefore,  provided  against.  The  libellant  was  not 
bound  to  take  extraordinary  precautions  against  the  conse- 
quences of  the  negligence  of  others.  The  law  wiU  not 
account  it  a  want  of  ordinary  prudence,  if  he  has  acted  on  the 
presumption  that  others  will  act,  in  accordance  with  their 
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obvious  duties.  (Shearm.  &  Bedf.  on  Neg.  p.  34,  and 
cases  cited;  Newson  v.  N.  Y.  C.  B.  B.  Co.,  29  N.  T.  390.) 
Nor  can  the  wrong-doer  accuse  him  of  culpable  negligence 
in  failing  to  take  extraordinary  precautions  to  prevent  the 
injurious  consequences  of  a  wrong  which  he  was  under  no 
obligation  to  anticipate,  and  was  powerless  to  prevent. 
(Tonawanda  B.  B.  Co.  v.  Manger*,  5  Denio.  266). 

If,  as  appears  to  be  contended  bj  the  respondent,  the 
libellant  was  bound  to  take  precautions,  not  only  against 
ordinary  accidents,  and  such  as  might  reasonably  be  ex- 
pected, but  also  against  extraordinary  dangers  caused  by 
the  negligence  of  others,  and  should,  therefore,  have  secured 
the  wheel  in  such  a  manner  as  to  render  this  collision  in- 
nocuous, what  limits  can  be  assigned  to  the  precautions  he 
was  bound  to  observe? 

If  against  this  collision,  should  he  also  have  secured  him- 
self against  the  consequences  of  a  collision  with  a  larger 
vessel;  and,  if  so,  how  much  larger,  and  moving  at  what 
velocity?  He  was  certainly  not  called  upon  to  provide 
against  any  and  all  collisions,  which  the  negligence  of 
others  might  occasion;  and,  if  not  against  all,  why  against 
this?  It  is  sufficient  if,  while  lying  in  a  slip  to  which  his 
boat  had  the  exclusive  right,  with  no  reason  to  apprehend 
danger  from  any  other  vessel,  he  has  exercised  the  usual 
care  and  diligence,  which  common  prudence  suggested,  to 
avoid  the  ordinary  dangers  which  he  might  reasonably 
anticipate.  If  he  has  done  so,  the  respondent  has  no  right 
to  say  to  him,  ''if  you  had  foreseen  my  negligence,  and  the 
lashings  had  been  stronger,  the  consequences  ^of  my  tort 
might  have  been  less  injurious,"  any  more  than  the  master 
of  a  vessel  who  has,  by  his  own  fault,  caused  damage  to 
another,  has  a  right  to  refuse  full  compensation  for  the 
damage  sustained,  on  the  ground  that,  if  the  injured  vessel 
had  been  stronger,  the  injury  would  have  been  less. 

But  even  if  this  defense  were  admissible,  the  testimony 
fails  to  sustain  it.  It  does  not  appear  that  even  if  the  lash- 
ings had  been  all  that  some  of  the  witnesses  require,  they 
would  have  been  sufficient  to  resist  the  force  of  the  collision. 

The  weight  and  momentum  of  the  barge  caused  them  to 
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part  instantly.  Whether  or  not  the  force  was  sufficient  to 
have  caused  stronger  lashings  to  part,  or  to  break  the  pad- 
dles or  the  cross-beam  to  which  they  were  fastened,  is  purely 
conjectural;  and  until  it  is  satisfactorily  shown  that  it  was 
not,  there  is  no  ground  for  the  assertion  that  the  supposed 
negligence  in  any  degree  contributed  to  the  injury.  Nor  is 
it  at  all  clear  that  the  alleged  negligence  in  this  case,  if  any 
existed,  was  such  as  to  bar  the  libellants'  recovery. 

It  is  not  every  act  of  negligence,  even  though  without  it 
the  injury  would  not  have  occurred,  which  will  be  held  to 
be  contributory  negligence,  such  as  to  defeat  the  action  of 
the  plaintiff. 

Thus  where  the  plaintiff  fettered  the  forefeet  of  his 
donkey  and  left  him  upon  the  highway,  and  the  defendant 
negligently  drove  over  and  killed  it,  it  was  held  by  Lord 
Abinger  that  he  was  liable,  notwithstanding  that  the  donkey 
might  have  been  improperly  on  the  highway.  (Daviea  v. 
JUann,  10  Mees  &  W.  649;  Mayor  of  ColcJiester  v.  Brookes, 
72  B.  376.) 

So  in  Ch'eerdand  v.  Ohaplin,  5  Exch.  243,  248,  Pollock, 
C.  B.,  said:  ''I  think  that  where  the  negligence  of  the 
party  injured  did  not  in  any  degree  contribute  to  the  imme- 
diate cause  of  the  accident,  such  negligence  ought  not  to 
be  set  up  as  an  answer  to  the  action.'* 

So  where  the  plaintiff  was  injured  by  the  fall  of  an  anchor 
on  a  steamboat,  caused  by  a  collision  with  the  steamboat  of 
the  defendant,  it  was  held  no  defense  that  the  anchor  might 
have  been  improperly  stowed,  or  that  the  plaintiff  was  on  a 
part  of  the  deck  where  he  ought  not  to  have  been.  (Green- 
land V.  Chaplin,  5  Exch.  243.) 

So  where  oysters  were  placed  in  a  channel  of  a  public 
navigable  river,  so  as  to  create  a  public  nuisance,  yet  a 
person  navigating  the  river  was  holden  not  justifiable  in 
negligently  or  willfully  running  his  vessel  against  them,  and 
so  destroying  them  when  he  had  room  to  pass  without  so 
doing.     (72  B.  377;  Sanders  on  Neg.,  p.  65.) 

It  is  perhaps  not  easy  to  deduce  from  the  cases  any  pre- 
cise and  universal  rule  as  to  contributory  negligence,  but 
I  think  it  may  be  affirmed  that  where,  as  in  this  case,  the 
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alleged  negligence  in  no  degree  contributes  to  the  happen- 
ing of  the  accident;  where  the  latter  arises  solely  from  the 
culpable  negligence  of  the  defendant;  when  it  is  doubtful 
whether  any  degree  of  diligence  on  the  part  of  the  plaintiff 
would  have  materially  diminished  the  consequences  of  the 
defendant's  fault,  and  the  extent  to  which  this  might  have 
been  so  diminished  is  incapable  of  ascertainment — such 
negligence  cannot  be  set  up  either  to  defeat  the  action  or  to 
mitigate  the  damages. 

It  is  further  contended,  on  the  part  of  the  respondent, 
that  the  libellant  cannot  recover  for  the  bodily  injury  sus- 
tained by  him,  his  pain  and  suffering,  medical  expenses, 
loss  of  time,  etc.,  because  these  were  not  the  natural  conse- 
quences of  the  collision,  and  such  as  may  reasonably  be 
supposed  to  have  been  contemplated  by  the  parties.  In 
regard  to  consequential  damages  on  the  breach  of  a  con- 
tract, the  rule  of  the  Code  Napoleon  (Code  Civil,  liv.  Ill, 
Title  in.  Arts.  1149, 1150, 1151),  and  of  the  Louisiana  Code 
(Arts.  1928,  2294,  2295),  that  the  debtor  who  has  been 
guilty  of  no  bad  faith  or  fraud,  is  liable  only  for  such  damages 
as  were  contemplated,  or  may  reasonably  be  supposed  to 
have  been  contemplated  by  the  parties,  has  been  adopted 
in  recent  decisions  in  England  and  Aitierica.  (Hadley  v. 
Baxendale,  9  Exch.  341;  Flelcher  v.  Tayhur,  17  C.  B.  21; 
Buffeii  V.  Colon,  16  N.  T.  489;  see,  Sedgw.  on  Meas.  of 
Das.  5th  Ed.  p.  79,  et  aeq.) 

The  effect  of  this  rule  is  more  often  to  limit  than  to  ex- 
tend the  liability  for  a  breach  of  contract,  although  some- 
times, where  the  special  circumstances  under  which  the  con- 
tract was  made  have  been  communicated,  damages  conse- 
quential upon  a  breach  made  under  those  circumstances 
will  be  deemed  to  have  been  contemplated  by  the  parties, 
and  may  be  recovered  of  the  defendant.  But  this  rule,  as 
Mr.  Sedgwick  remarks,  has  no  application  to  torts.  He 
who  commits  a  trespass  must  be  held  to  contemplate  all  the 
damage  which  may  legitimately  flow  from  his  illegal  act, 
whether  he  may  have  foreseen  them  or  not;  and,  so  far  as 
it  is  plainly  traceable,  he  must  make  compensation  for  it. 
But  these  cases,  like  those  of  contract,  where  damages  are 
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claimed,  nofc  on  the  ground  that  they  were  or  should  have 
been  foreseen,  but  simply  as  the  direct  result  of  the  breach, 
are  subject  to  the  limitation  of  the  rule,  which  requires 
such  damages  to  be  certain  and  direct.  (Sedgw.  on  Das.  p. 
86,  in  note.) 

In  the  case  at  bar,  no  consideration  is  needed  of  the 
vexed  questions,  in  regard  to  proximate  and  remote  causes, 
or  direct  and  consequential  effects.  The  injury  complained 
of,  was  the  direct  and  immediate  result  of  the  collision 
occasioned  by  the  respondent's  negligence,  as  much  so,  as 
if  the  colliding  vessel  had  herself  struck  the  libellant. 

The  damages  he  sues  for  were  the  natural  and  inevitable 
effects  of  that  injury  which  have  followed  without  the  in- 
tervention of  any  other  cause  to  enchance  or  modify  them. 

They  necessarily  include  a  compensation  for  pain  and 
suffering,  for  loss  of  time,  for  medical  attendance  and  sup- 
port during  the  time  that  he  has  been  disabled,  and  for 
such  permanent  injury  or  continued  disability  as  he  has 
sustained.  The  amount  of  this  compensation  remains  to  be 
determined. 

As  soon  as  possible,  after  the  occurrcmce  of  the  accident, 
the  libellant  was  extricated  from  his  perilous  position, 
carried  on  the  wharf,  and  laid  upon  a  mattress.  A  physician 
who  happened  to  be  near  was  summoned.  Ho  found  him 
insensible,  with  breathing  hurried  and  labored,  and  moan- 
ing from  intense  pain.  After  ascertaining  that  none  of  the 
long  bones  were  broken,  the  physician  directed  him  to  be 
carried  to  his  hotel  on  a  lounge  procured  for  the  purpose. 
On  arriving  at  the  hotel  he  was  examined  by  the  physician 
who  had  been  called  to  him,  and,  also,  by  his  family 
physician.  He  was  found  by  them  to  be  suffering  great 
pain,  and  the  slightest  movement  of  his  body,  or  left  limb, 
caused  him  to  scream  in  agony.  He  complained  of  in- 
ability to  see,  and  suffered  from  retention  of  urine.  The 
latter  symptom  passed  off,  however,  in  a  couple  of  days. 
On  a  subsequent  examination,  the  physicians  became  con- 
vinced that  he  had  sustained  a  fracture  of  the  crest  of  the 
ilium.  Dr.  Scott  testifies,  that  on  placing  his  hand  on  the 
crest  of  the  ilium,  he   discovered  mobility  and  crepitus. 
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About  the  thirteenth  day,  symptoms  of  tetanus  were  ob- 
served, bat  they  disappeared  without  serious  consequences. 

The  libellant  was  confined  to  his  bed  for  six  weeks  from 
the  time  of  the  injury.  For  two  weeks  thereafter,  he  was 
able  merely  to  move  about  his  room  on  crutches.  Before 
the  accident  he  was  a  man  of  unusually  robust  and  healthy 
constitution,  never  having  been  sick,  as  he  states,  a  day  in 
his  life. 

At  present  he  complains  of  constant  pain  in  his  back, 
inability  to  use  his  limb  which  is  smaller,  and,  as  some  of  the 
physicians  think,  shorter  than  the  other.  He  is  unable  to 
dispense  with  crutches,  and  at  present  incapable  of  perform- 
ing any  labor  requiring  ordinary  strength  and  activity. 
As  to  his  chance  of  final  recovery  the  physicians  disagree. 
Those  who  have  recently  examined  him,  discover  no  traces 
of  a  fracture  of  the  ilium,  and  are  of  opinion  that  none  such 
could  have  existed.  They  admit,  however,  that  if  other 
physicians  detected  shortly  after  the  accident  mobility  and 
crepitus,  those  indications  would  be  conclusive.  Some  of 
the  phj'sicians  express  a  confident  expectation  of  an  ulti- 
mate complete  recovery,  while  others  consider  it  impossible 
that  he  can  be  restored  to  his  former  condition. 

There  seems  to  be  reason  to  apprehend  that  the  nerves 
of  the  sacrum,  or  perhaps  the  spinal  column,  have  sus- 
tained an  injury,  the  nature  or  consequences  of  which  can- 
not be  known.  A  year  appears  to  be  the  shortest  time  in 
which  a  full  restoration  is  expected  by  the  most  sanguine 
of  the  physicians.  At  the  time  of  the  injury  the  libellant 
was  earning  one  hundred  and  twenty-five  dollars  per  mouth, 
and  his  board,  estimated  at  fifty  dollars — in  coin.  This, 
from  the  date  of  the  accident  to  March  23,  the  day  of  trial, 
would  amount  to  one  thousand  and  fifty  dollars  in  coin,  or 
about  one  thousand  one  hundred  and  fifty  dollars  in  legal 
tenders  at  ninety-one  cents.  His  expenses  for  medicine 
and  medical  attendance  have  amounted  at  the  customary 
rates  to  about  three  hundred  and  seven  dollars  in  cuiTencv. 
The  compensation  for  mental  and  physical  suffering,  and 
the  indemnity  for  the  inability  of  the  libellant  to  pursue  his 
ordinary  calling  until  his  complete  recovery,  if  that  ever 
takes  place,  are  not  susceptible  of  definite  computation. 
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It  has  appeared  to  me,  considering  on  the  one  hand  that 
it  is  by  no  means  certain  that  he  will  ever  be  entirely  re- 
stored to  health;  and  on  the  other,  that  a  substantial  cure 
may  be  effected  at  no  very  remote  day,  and  that  in  the 
meantime  he  is  not  wholly  incapacitated  from  pursuing 
certain  avocations,  the  sum  of  five  thousand  dollars  is  a 
just  amount  to  be  allowed  him. 


In  re  William  B.  Bird,  on  Habeas  Corpus. 

District  Court,  District  of  Oregon. 
May  24,  1871. 

1.  Sbntbnge  01*  GouBT-MABTiAL,  EiTSCT  OF  WHEN  Betxbbkd.— Where,  by 

the  sentence  of  a  court-martial,  a  soldier  is  discharged  from  the  serrice 
before  the  expiration  of  his  term  of  enlistment,  and  such  sentence  is 
afterward  set' aside  as  null  and  void,  the  status  of  such  soldier  is  not  af- 
fected in  any  way  by  such  sentence,  and  he  is  deemed  to  have  been  in 
the  service  all  the  time  between  the  sentence  and  the  order  setting  it 
aside. 

2.  Tbial  of  SoLDiBit,  When  may  Take  Place. — Under  article  of  war  88,  it 

appears  that  a  soldier  may  be  arrested  and  tried  after  the  expiration  of 
his  term  of  service  for  a  military  offense  committed  during  such  term  of 
service,  so  that  the  order  for  the  court-martial  is  issned  within  two  years 
from  the  commissdon  of  such  offense. 

3l  Same. — In  any  view  of  the  matter,  a  soldier  may  be  held  for  trial  after 
the  term  of  his  enlistment,  by  military  authority,  if  arrested  for  the 
offense  before  the  expiration  of  his  term  of  service. 

4.  DiSGHABGE  OF  SoiiDiRB,  EFFECT  OF. — The  petitioner,  while  in  fact  dis- 
charged from  the  army,  but  before  the  expiration  of  his  term  of  enlist- 
ment, having  committed  a  homicide,  might  be  arrested  and  held  for 
trial  therefor  by  the  military  authority — the  discharge  being  afterward 
set  aside  as  nail  and  void,  and  the  petitioner  being  at  the  time  a  soldier 
dt  jure. 

Before  Deady,  District  Judge. 

The  petition  for  the  writ  was  filed  May  8,  1871,  and  on 

the  same  day  an  order  was  made  allowing  the  writ,  as 

prayed  for,  returnable  before  the  judge  at  chambers  on 

May  11.     In  the  petition  it  is  alleged  that  petitioner  is 
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coufined  in  Multnomah  county  jail,  by  one  James  H.  Lap- 
peus,  chief  of  police  of  the  city  of  Portland,  for  the  purpose 
of  aiding  the  officers  of  the  military  department  of  the 
Columbia  to  transport  petitioner  to  Alaska,  upon  the  pre- 
tence that  a  crime  has  been  committed  by  the  petitioner 
against  the  rules  and  regulations  of  the  army  of  the  United 
States;  and  that  the  imprisonment  of  petitioner  is  illegal 
in  this :  that  petitioner  is  a  citizen  of  the  United  States,  and 
not  amenable  to  said  rules  and  regulations. 

On  May  11,  respondent  Lappeus  produced  the  body  of 
the  petitioner,  as  commanded  by  the  writ,  and  filed  a  re- 
turn thereto,  stating  that  the  petitioner  was  placed  in  his 
custody  on  May  7, 1871,  by  one  lieutenant  Deunison  of  the 
army  of  the  United  States,  and  the  cause  of  his  imprison- 
ment, as  he  was  informed. 

Thereupon,  it  appearing  from  the  return  of  said  Lappeus 
that  the  petitioner  was  really  in  the  custody  of  the  military 
authority  for  the  department  of  the  Columbia,  and  that 
said  Lappeus  only  held  said  petitioner  in  his  custody 
casually,  as  a  jailer  for  said  authority,  it  was  ordered  that 
petitioner's  counsel  cause  a  copy  of  the  petition,  writ,  re- 
turn, and  this  order,  to  be  served  upon  the  general  com- 
manding the  department  of  the  Columbia,  within  twenty- 
four  hours,  to  the  end  that  such  officer  might  take  such 
steps  to  appear  and  contest  the  petition,  as  he  may  be  ad- 
vised to  be  necessary  and  proper,  and  that  the  proceeding 
be  continued  until  May  15. 

On  May  15,  the  parties  aforesaid  appeared,  and  also  the 
general  commanding  the  department,  by  Louis  Y.  Caziarc, 
A.  A.  A.  G.,  who  then  stated  in  writing  that  petitioner 
was  a  soldier  of  the  army  of  the  United  States,  and  in  the 
lawful  custody  of  the  military  authority  of  this  department, 
and  as  such  was  held  for  violations  of  the  rules  and  regula- 
tions for  the  government  of  the  army;  and  tliat  since  May 
8,  respondent  Lappeus  only  held  petitioner  because  of  the 
writ  herein.  On  the  same  day  the  petitioner  demurred  to 
the  returns  to  the  writ  as  insufficient  in  law  to  justify  the 
detention. 

Thereupon  an  order  was  made  restoring  the  custody  of 
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the  petitioner  to  the  authority  of  the  general  commanding 
the  department  of  the  Columbia,  to  be  by  him  and  those 
acting  under  his  orders  or  authority,  safely  kept  within  the 
jurisdiction  of  this  court,  and  produced  before  the  judge 
thereof  on  May  18,  and  that  said  general  then  make  a  re* 
turn  herein  in  due  form  of  the  causes  and  reasons  for  de- 
taining the  petitioner  in  custody. 

On  May  18,  respondent  Gaziarc  filled  an  answer  to  the 
petition,  and  the  petitioner  replied  thereto. 

On  May  19,  the  cause  was  argued  and  submitted  upon  the 
answer  and  replidation  and  exhibits  thereto,  and  taken  un- 
der advisement. 

TJieodoi'c  Burmeiater  and  Charles  B,  Bellinger,  for  petitioner. 
Louis  V,  CaziarCf  respondent,  in  person, 

Deadt,  J.     Prom  the  pleadings  and  exhibits  it  appears: 

1.  That  William  B.  Bird,  the  petitioner,  was  duly  enlisted 
as  a  private  in  the  army  of  the  United  States  on  June  15, 
1867,  to  serve  for  the  period  of  three  yeairs. 

2.  That  at  the  post  of  Sitka,  Alaska,  by  the  sentence  of 
a  court-martial,  convened  ai  said  post  in  pursuance  of 
special  orders  No.  70,  dated  October  14,  1869,  the  peti- 
tioner, then  being  a  private  in  battery  H,  second  artillery, 
was  sentenced  to  three  months'  hard  labor  and  to  be  dis- 
honorably discharged  from  the  army;  and  that  about  Jan- 
uary 23,  petitioner  was  so  discharged  at  the  post  aforesaid. 

3.  That  the  petitioner  was  tried  before  said  court-martial 
upon  two  charges  and  sundry  specifications  thereunder,  to 
the  effect,  that  said  petitioner,  about  September  25,  1869, 
refused  to  be  sworn  or  testify  as  a  witness  before  a  board 
of  officers  convened  at  the  post  aforesaid,  to  investigate  cer- 
tain accusations  against  sundry  citizens  and  enlisted  men, 
and  that  on  October  18,  1869,  he  wrote  a  disrespectful 
letter  to  his  department  commander.  General  J.  0.  Davis. 

4.  On  the  trial,  at  Sitka  aforesaid,  the  petitioner  made 
the  preliminary  objection  that  the  court-martial  could  not 
lawfully  take  cognizance  of  the  charges  against  him,  be- 
cause it  was  convened  by  said  Davis,  who  was  also  his 
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accuser;  and  on  September  24,  1870,  the  secretary  of  war, 
upon  the  report  and  opinion  of  the  judge-adyocate-general, 
sustained  the  objection,  and  set  aside  the  sentence  of  the 
court  as  illegal  and  void  on  that  account,  and  also  directed 
that  the  petitioner  ''be  brought  to  trial  on  a  charge  of  man- 
slaughter to  the  prejudice  of  good  order  and  military  dis- 
cipline," committed  in  the  killing  of  lieutenant  L.  C.  Cowan, 
of  the  United  States  revenue  service,  as  hereinafter  stated; 
and  afterwards,  on  November  10,  1870,  the  petitioner,  by 
special  order  No.  150,  of  headquarters  of  the  department 
of  the  Columbia,  in  pursuance  of  the  aforesaid  order  of  the 
secretary  of  war,  was  ''reinstated  in  his  rights,  duties,  and 
obligations  as  a  soldier,  as  if  no  such  proceedings  had  been 
taken,  and  as  of  the  date  of  the  order  appointing  the  coutt," 
to  wit:  October  14,  1869. 

5.  That  on  March  8,  1870,  by  the  verbal  order  of  said 
Davis  to  Captain  Brady,  commanding  post  of  Sitka,  the 
petitioner  was  arrested  and  confined  at  said  post  upon  the 
charge  of  killing  said  Cowan,  which  order  was,  on  June  14, 
1870,  confirmed  and  c(mtinued  by  a  written  order  from  said 
Davis  to  said  Brady,  insti-ucting  the  latter  to  "retain  peti- 
tioner in  custody  until  further  instructions  from  the  proper 
authority;"  and,  as  appears  from  the  report  of  a  board  of 
ofiicers  convened  at  the  post  aforesaid,  on  March  10, 1870, 
the  petitioner,  on  the  night  of  February  25,  1870,  in  an 
unlawful  attempt  to  take  the  life  of  his  former  company 
commander.  Captain  Dennison,  in  a  saloon  at  Sitka,  shot 
and  killed  said  Cowan  under  circumstances  which  "showed 
a  perfect  disregard  of  human  life,"  and  constituted  "an 
aggravated  case  of  manslaughter." 

6.  That  by  a  court-martial  convened  at  Sitka  aforesaid, 
November  30,  1870,  pursuant  to  special  order  No.  149, 
of  headquarters  of  the  department  of  the  Columbia,  and 
afterwards  adjourned  to  Fort  Vancouver,  Washington  ter- 
ritory, the  petitioner  was  tried  and  found  guilty  of  the 
charge  of  "murder,  to  the  prejudice  of  good  order  and 
military  discipline,"  committed  in  the  killing  of  Lieutenant 
Cowan  as  aforesaid,  and  by  said  court  was,  among  other 
things,  sentenced  to  be  dishonorably  discharged  from  the 
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service  of  the  United  States,  and  to  be  confined  at  hard 
labor  for  the  period  of  fifteen  years  in  such  penitentiary  as 
the  commanding  general  may  designate;  and  on  February 
24,  1871,  said  sentence  was  approved  by  the  general  com- 
manding the  department  of  the  Columbia,  and  ordered  to 
be  executed  in  Alcatraz  island,  in  the  harbor  of  San  Fran- 
cisco, until  otherwise  ordered  by  the  secretary  of  war. 

7.  That  in  general  court-martial  order.  No.  3,  dated 
April  11,  1871,  the  proceedings  of  the  court-martial  last 
aforesaid  were  '  *  set  aside  as  null  and  void,  for  the  reason 
that  murder,  being  a  capital  crime,  is  not  legally  cognizable 
by  a  court-martial.^'  Such  order  also  stated  and  directed  as 
follows:  "Moreover,  the  facts  disclosed  in  the  evidence 
show  that  the  homicide  was  committed  in  a  saloon  in  the 
town  of  Sitka,  when  the  prisoner  was  de  facto  a  citizen,  and 
held  no  such  practical  relations  to  the  nikilitary  service,  as 
to  connect  his  acts  with  its  good  order  or  discipline.  The 
prisoner  will  be  turned  over  for  trial  to  the  Federal 
Judiciary;^  and  that,  in  pursuance  of  such  order,  the  peti- 
tioner, at  the  time  of  the  allowance  and  service  of  the  writ, 
was  being*  conveyed  to  Washington  territory  by  lieutenant 
Pennison  aforesaid,  to  be  there  turned  over  to  the  United 
States  courts  for  trial  therein  upon  said  charge  of  murder. 

Two  principal  questions  arise  in  this  case,  and  were 
argued  by  counsel. 

1.  Was  the  petitioner  a  soldier  on  Februaiy  25,  1870, 
when  he  committed  the  homicide  at  Sitka?  and 

2.  Can  a  soldier  be  detained  in  custody  by  military  au- 
thority, for  trial  or  lawful  disposition  after  his  term  of  ser- 
vice expires,  on  account  of  an  act  committed  during  such 
service? 

Upon  authority  and  the  plainest  reason  both  these  ques- 
tions must  be  answered  in  the  affirmative.  The  sentence  of 
the  court-martial  dishonorably  discharging  the  petitioner 
from  the  service  was  set  aside  as  null  and  void,  because  of 
the  want  of  jurisdiction  in  the  court.  The  proceedings 
of  the  court  having  been  declared  by  competent  authority  to 
have  been  void  ab  initio,  in  contemplation  of  law,  the  status 
of  the  petitioner  was  not  changed  in  any  particular  by 
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reason  of  it.  This  concltiBion  necessarily  follows  from  the 
premises.  The  proposition  is  so  axiomatic  that  it  scarcely 
admits  of  argument,  and  needs  only  to  be  stated  for  the 
truth  of  it  to  be  perceived.  The  same  rule  obtains  iu  rela- 
tion to  the  proceedings  of  all  courts,  civil  as  well  as  mili* 
tary.  A  void  judgment  or  sentence  works  no  change  in  the 
status  of  the  person  or  thing  against  or  concerning  which 
it  is  given  or  pronounced. 

A  sentence  of  divorce  passed  in  an  inferior  court,  which 
is  afterward  set  aside  as  null  and  void  on  appeal,  would 
not  affect  the  status  of  the  parties  thereto.  They  would 
still  be  husband  and  wife,  the  same  as  if  the  sentence  of  the 
inferior  court  had  never  been  pronoimced,  and  that,  too,  dur- 
ing all  the  period  between  such  sentence  and  its  reversal. 

A  judgment  convicting  a  party  of  a  felony,  when  reversed 
for  error,  is  considered  as  never  having  been  given,,  and 
does  not  affect  the  rights  or  liabilities  of  such  party, 
although  he  may  have  been  imprisoned  under  it  during  the 
interval  between  its  rendition  and  reversal.  It  may  be 
said  that  in  some  instances  this  rule  works  hardly,  but  the 
subject  admits  of  no  other,  and  in  the  great  majority  of 
cases  it  is  well  adapted  to  the  ends  of  justice.  Upon  a 
second  conviction,  the  punishment  upon  -the  first  and  erro- 
neous one  can  and  should  be  taken  into  consideration. 
Besides,  it  must  be  borne  in  mind  that  the  reversal  is  pro- 
cured by  the  party  affected  by  the  judgment  or  sentence, 
and  for  his  benefit.  If  the  petitioner  had  not  procured  the 
reversal  of  the  sentence  discharging  him  from  the  service, 
his  subjection  to  military  authority  growing  out  of  his  en^ 
listment  on  June  15,  1867,  would  have  then,  ceased;  but, 
having  procured  that  sentence  to  be  set  aside,  upon  the 
allegation  not  merely  that  it  was  erroneous,  but  null  and 
void,  it  does  not  lie  in  his  mouth  to  say  that,  nevertheless, 
the  discharge  given  in  pursuance  and  execution  of  it  was 
valid,  and  terminated  his  contract  of  enlistment  months  be- 
fore the  expiration  of  his  term. 

True,  it  may  be,  as  stated  in  general  court-martial  order, 
No.  3,  that  the  petitioner  at  the  date  of  the  homicide  was 
a  citizen  de  facto;  but  it  is  equally  true,  and  more  material. 
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as  now  known,  that  he  was  at  the  same  time  a  soldier  de 
jure.  Being  a  citizen  cfe  facto  is  nothing  more  than  acting 
and  living  as  a  citizen  for  the  time  being  for  any  reason. 
This  might  be  a  good  cause,  as  suggested  in  said  order, 
why  proceedings  for  the  military  offense  of  manslaughter, 
"  to  the  prejudice  of  good  order  and  military  discipline,'' 
committed  by  the  act  of  unlawful  killing,  should  be  post- 
poned or  suspended  until  ihe  petitioner  had  been  pro- 
ceeded against  in  the  civil  courts  for  the  greater  and  graver 
offense  of  murder,  committed  by  the  same  act. 

I  have  no  doubt  but  that  the  petitioner  was  a  soldier  at 
the  date  of  the  killing  of  lieutenant  Cowan,  and  as  such 
liable  to  be  arrested,  tried  and  punished  by  military  au- 
thority, for  any  military  offense  committed  by  the  same  act. 

As  to  the  second  question:  Article,  of  war  88  provides 
that  ''No  person  shall  be  liable  to  be  tried  and  punished 
by  a  general  court*martial  for  any  offense  which  shall  ap- 
pear to  have  been  committed  more  than  two  years  before 
the  issuing  of  the  order  for  such  trial;  unless/'  etc. 

Oongiess  has  full  power  *'to  make  rules  for  the  govern- 
ment of  the  land  and  naval  forces."  (IT.  S.  Con.,  Art. 
L,  §  8.) 

Tliis '  article  of  war  is  a  statute  of  limitations,  in  case  of 
proceedings,  to  punish  persons  for  offenses  ''arising  in  the 
land  *  ^  *  forces,"  As  at  present  advised,  I  do  not  see 
what  provision  of  the  constitution,  or  any  statute  or  princi- 
ple of  the  common  law,  can  be  invoked  to  prevent  the  arrest 
and  trial  of  a  person  by  court-martial,  for  a  military  offense, 
committed  while  such  person  was  a  soldier  or  officer  of  the 
army  of  the  United  States,  after  the  expiration  of  his  term 
of  service,  so  that  the  order  for  the  trial  is  issued  within 
the  time  limited  by  the  article  of  war.  And  so,  in  princi- 
ple, it  seems  to  have  been  held  in  the  case  of  Lord  George 
Sackville,  as  reported  by  Tytler  in  his  treatise  on  courts- 
martial.  In  that  case  it  appeared  that,  as  the  defendant 
had  been  dismissed  from  his  majesty's  service  previously  to 
the  commencement  of  the  prosecution  against  him,  it  was 
doubted,  under  the  mutiny  act,  whether  he  was  subject 
to  the  jurisdiction  of  the  court;  upon  which,  that  question 
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being  referred  to  the  twelve  judges,  thej  certified  that,  nnder 
the  circumstances  of  the  case,  they  saw  no  reason  to  doubt 
the  jurisdiction  of  the  court-martial.  Li  re  William  Walk- 
er, decided  by  Mr.  Justice  Wilde,  of  the  Supreme  Court  of 
Massachusetts,  with  the  concurrence  of  bis  brother  judges, 
and  reported  in  the  April  number,  for  1830,  of  the  American 
Juridif  it  was  held  that  a  seaman  who  had  committed  a  nayal 
offense,  and  had  been  arrested  therefor  on  the  day  preced- 
ing the  expiration  of  his  term  of  service,  might  be  detained 
for  trial  and  punishment  after  the  expiration  of  such  term. 
In  the  course  of  the  opinion,  the  learned  judge  cites  the 
case  of  Sackville,  supra,  with  approval,  and  upon  the  gen- 
eral question  says:  ''It  is  true  that  a  seaman  is  not  bound 
to  do  service  after  the  term  of  his  enlistment.  But  within 
that  term  he  is  bound  to  observe  the  rules  and  regulations 
provided  for  the  government  of  the  navy,  and  is  punishable 
for  all  crimes  and  offenses  committed  in  violation  of  them 
during  his  term  of  service.  There  is  no  limitation  of  time 
within  which  he  is  to  be  prosecuted  and  tried  for  such 
offenses;  but  if  there  were,  it  would  be  sufficient  to  show 
that  the  prosecution  was  commenced  within  the  time  of  the 
limitation." 

It  is  proper  to  note  that  there  was  an  arrest  and  that  charges 
were  preferred  in  that  case  during  the  term  of  service,  and 
that  the  conclusion  reached  was,  therefore,  irrespective  of  the 
question,  whether  the  seaman  was  liable  to  arrest  and  pro- 
secution after  his  discharge  from  the  service,  for  an  offense 
committed  prior  thereto;  but  the  above  citation  from  the 
opinion,  as  also  the  case  of  Sackville,  goes  to  sustain  the 
jurisdiction  of  the  naval  authorities  to  arrest  and  try  the 
offender,  as  well  after  the  discharge  from  service  as  before. 

Neither  is  it  absolutely  necessajry  to  decide  that  question 
in  this  case;  for  the  fact  is,  the  petitioner  was  arrested  for 
the  commission  of  two  distinct  military  offenses,  before  the 
expiration  of  his  term  of  enlistment,  and  so  far  as  I  can 
perceive,  both  are  still  pending  and  undisposed  of.  An  ar- 
rest for  the  purpose  of  trial  is  a  commencement  of  a  prose- 
cution, without  reference  to  the  time  when  a  formal  accusa- 
tion may  be  preferred.     The  jurisdiction  to  try  and  punish 
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attaches  upon  the  arrest.  It  is  true  there  has  been  a  trial 
on  both  the  accusations  in  this  case,  but  the  proceedings 
haying  been  set  aside  as  being  null  and  void,  at  the  instance 
of,  and  for  the  benefit  of  the  petitioner,  are  to  be  regarded, 
so  far  as  this  question  is  concerned,  as  if  they  had  never 
taken  place.  It  is  also  true  that  the  highest  military  au- 
thority has  directed  that  the  petitioner  be  turned  over  to 
the  proper  civil  authority  for  trial,  upon  the  charge  of 
murder;  but  this  direction,  as  I  understand  it,  only  sus- 
pends the  prosecution  for  the  military  offense,  which  may 
still  be  carried  on  to  a  final  determination,  by  the  issuing 
of  an  order  from  the  proper  authority  convening  a  court- 
martial  for  that  purpose,  within  two  years  from  the  com- 
mission of  the  offenses  respectively. 

During  this  period,  for  aught  that  has  been  shown  or 
occurs  to  me,  the  petitioner  may  be  lawfully  detained  in  the 
custody  of  the  military  authority  for  trial  by  court-martial, 
or  delivery  to  the  civil  authorities  under  article  of  war  33, 
as  under  all  the  circumstances  may  be  deemed  expedient. 
If  there  is  any  unnecessary  delay,  error  of  conduct,  or  abuse 
of  power,  on  the  part  of  the  subordinates  charged  with  the 
conduct  of  the  affair,  the  remedy  is  within  the  military  de- 
partment, by  appeal  or  petition  to  the  higher  authorities, 
and  not  without  it.  For  the  good  of  the  service,  the  con- 
stitution and  laws  have  entrusted  this  power  to  the  military 
authority,  as  being  necessary  to  maintain  the  discipline  and 
efficiency  of  the  army.  The  delays  and  mistakes  which  ap- 
pear to  have  occurred  in  the  disposition  of  the  charges 
against  the  petitioner,  are  common  to  like  proceedings  in 
all  human  tribunals.  The  petitioner  voluntarily  entered 
the  army,  and  must  submit  to  the  necessary  consequences 
of  that  act,  and  the  relation  created  thereby. 

In  this  view  of  the  matter,  it  is  unnecessary  to  consider 
whether  the  petitioner  is  held  in  custody  merely  for  the 
purpose  of  being  turned  over  to  the  civil  authority,  or 
whether  it  is  proposed  to  turn  him  over  to  the  proper  civil 
authority  or  not.  For  his  conduct  in  these  particulars,  the 
respondent  is  only  responsible  to  his  military  superiors, 
according  to  the  military  law.     The  order  to  deliver  the 
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petitioner  to  the  civil  authority  may  be  countermanded  to- 
morrow, and  it  would  be  the  duty  of  the  respondent  to  act 
accordingly.  No  application  has  been  or  can  be  made  for 
the  delivery  of  the  petitioner  by,  or  on  behalf  of,  the  party 
injured  by  the  commission  of  the  crime,  as  specially  pro- 
vided in  article  of  war  33.  His  voice  is  hushed  in  the 
silence  of  the  grave  upon  the  distant  and  unknown  shore  of 
Alaska.  The  delivery  of  the  petitioner  to  the  civil  author- 
ities must  ultimately  depend  upon  the  fact  of  an  application 
therefor,  by  some  public  officer  or  body  entitled  to  prosecute 
for  offenses  against  the  particular  civil  society  injured  by 
the  act  of  the  petitioner. 

Upon  deliberate  reflection  and  consideration,  I  see  no 
reason  to  question  the  authority  of  the  respondent  to  detain 
the  petitioner  in  custody,  as  a  person  amenable  to  military 
law  upon  the  charge  preferred  at  Alaska,  in  18G9,  as,  well  as 
the  military  offense  of  manslaughter,  ''to  the  prejudice  of 
good  order  and  discipline,"  committed  in  the  killing  of 
Jiieutenant  Cowan. 

Let  the  petition  be  dismissed,  and  the  petitioner  remanded 
to  the  custody  of  the  respondent. 


In  re  J.  M.  Coulter. 

DisTBiCT  Court,  District  op  Oregon. 
May  29,  1871. 

1.  Mbchaktcs  Lien,  -^bxh  Attaches. — Under  the  lieu  act  of  Oregon,  the 

lien  of  a  mechanic,  or  material  man,  arises  from  the  doing  of  the  work  or 
furnishing  the  material,  and  attaches  to  the  building  from  that  time, 
upon  the  condition  subsequent  that  the  lien  creditor  file  a  notice  of  his 
intention  to  hold  such  lien  within  three  months  from  the  completion  of 
the  building. 

2.  Bankbuptct  Pbocebdimob  do  mot  atfkgt  Libm. — The  notice  required  to  be 

filed  does  not  create  the  lien,  but  is  necessary  to  preserve  or  continue  it  be- 
yond three  mouths  after  the  completion  of  the  building,  and,  therefore, 
the  commencement  of  proceedings  in  bankruptcy  between  the  doing  of 
the  work,  or  furnishing  of  material,  and  the  filing  of  such  notice  doea 
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-  not  impair  or  affect  the  lien  or  the  right  of  the  lien  creditor  to  continue 
it  by  filing  the  notice. 
3.  LiKK  NOT  OPPOSED  TO  PoLicT  OP  BANKRUPT  AcT. — ^Thc  Hen  given  by  the 
local  act  to  mechanics  or  material  men  is  not  opposed  to  the  terms  or 
policy  of  the  bankrupt  act,  as  it  in  no  way  prefers  one  creditor  at  the 
expense  of  another,  or  diminishes  the  general  assets  of  the  debtor  other- 
wise applicable  to  the  payment  of  his  general  creditors. 

Before  Deady,  District  Judge. 

J/.  W.  Fechheimer,  for  trustee. 

Charles  B.  BeUingen  and  H.  Y,  Tkompsoriy  for  the  cred- 
itors. 

Deabt,  J. :  This  is  a  motion  by  the  trustee  of  the  estate 
to  expunge  a  certain  proof  of  debt. 

On  February  28,  1870,  petition  was  filed  in  bankruptcy 
against  Coulter,  and  on  March  3  he  was  adjudged  a  bank- 
rupt. The  usual  warrant  to  take  possession  of  the  estate 
of  the  bankrupt  issued  at. the  same  time,  and  on  March  4 
{he  first  notice  was  published  by  the  marshal. 

At  the  date  of  filing  the  petition  the  bankrupt  was  in- 
debted to  Uzafoyage  &  Wright  in  the  sum  of  one  hundred 
and  twenty-nine  dollars  and  seventy-three  cents,  for  mate- 
rial furnished  by  them  to  the  bankrupt  to  be  used  in  the 
construction  of  a  brick  building  on  lot  four,  in  block  fifty, 
in  the  town  of  Salem,  Oregon,  then,  and  at  the  date  of  the 
adjudication  aforesaid,  owned  by  said  bankrupt. 

That  on  March  8,  and  within  three  months  from  the 
furnishing  of  said  materials,  said  creditors  filed  in  the 
proper  office  a  notice  of  their  intention  to  hold  a  lien  on 
said  building  and  lot  as  a  security  for  said  indebtedness. 

On  March  21,  U.  &  W.  made  proof  of  their  debt  before 
Willis,  commissioner,  as  one  secured  by  a  lien  upon  the 
lot  and  building  aforesaid,  and  stating  in  such  proof  tiie 
facts  aforesaid. 

On  January  80,  1871,  the  trustee  of  the  estate  filed  ob- 
jections to  the  proof  of  debt,  and  moved  thai;  the  same  be 
expunged.  The  motion  was  referred  to  Mr.  Begister  Hill, 
who  found  the  facts  as  above  stated,  and  the  conclusion  of 
law  that  U.  &  W.  had  no  lieu. 
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The  question  arising  upon  the  objections,  and  argued  bj 
counsel,  is  whether  the  change  of  property  in  the  lot  and 
building,  consequent  upon  the  adjudication  in  bankruptcy 
prevented  the  creditors  U.  &  W.  from  thereafter  filing  their 
notice  of  lien  with  effect,  although  filed  within  the  time  al- 
lowed by  the  local  lien  act.  The  amount  involved  in  this 
motion  is  small,  although  by  stipulation  other  claims  of  a 
like  nature  are  to  abide  the  decision  of  this  one,  but  the 
principle  involved  is  of  great  practical  importance  to  the 
community.  The  decision  of  the  question  must  turn  mainly 
upon  the  proper  construction  to  be  given  to  the  lien  law. 

Before  passing  to  that  subject,  it  is  well  to  note  and  bear 
in  mind  that  the  security  given  to  mechanics  and  material 
men  is  not  obnoxious  to  the  letter,  spirit  or  policy  of  the 
bankrupt  act,  because  it  works  no  injustice  to  any  other 
creditor.  In  Foster  v.  Heirs  of  Stone^  20  Pick,  543,  the 
court,  in  considering  a  somewhat  similar  case,  said:  ''It 
may  be  remarked,  however,  that  in  one  respect  there  is  an 
important  difference  between  mechanic's  lien  for  labor  and 
materials,  and  a  lien  created  by  attachment.  In  the  latter 
case,  an  attaching  creditor  has  no  claim  for  preference  over 
other  creditors,  except  by  his  attachment;  whereas,  when  a 
mechanic  obtains  a  lien  under  the  statute,  and  relying 
thereon,  increases  the  value  of  the  land  by  erecting  build- 
ings thereoD,  he  has  a  strong  equitable  claim  for  reimburse- 
ment to  the  extent  of  the  value  of  his  labor  and  materials, 
furnished  for  building,  and  in  this  respect  he  has  a  marked 
preference  over  the  other  creditors  of  the  land,  who  had 
trusted  to  the  personal  credit  of  their  debtor." 

The  lien  is  given  to  secure  the  claims  of  certain  persons 
for  the  value  of  their  labor  and  material  bestowed  upon  the 
property  of  the  debtor.  The  operation  of  the  law  is  a  con- 
venient substitute  for  the  giving  of  a  mortgage  or  other  ex- 
press security  day  by  day,  for  the  value  of  such  work  and 
material,  and  is  to  be  considered  and  enforced  as  such. 

Upon  the  faith  of  this  security,  so  given,  the  one  party 
furnishes  labor  and  material,  and  the  other  receives  the  benefit 
of  them.  This  transaction,  as  has  been  said,  is  not  in  viola- 
tion of  the  terms  or  policy  of  the  bankrupt  act,  even  al- 
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though  the  owner  of  the  property  should  be  insolvent  at 
the  time,  because  such  security  or  lien  is  only  equivalent 
to  the  additional  value  which  the  creditor  has  by  this  means 
given  to  the  property  of  the  debtor,  and  therefore  does 
not  diminish  the  assets  of  the  latter  applicable  to  the  pay- 
ment of  his  pro-existing  debts. 

In  Darby's  Trustees  v.  Boatman's  Saving  Institution, 
4  N.  B.  B.  66,  Mr.  Justice  Dillon, — Treat  and  Lreeel 
concurring, — held  in  the  language  of  the  syllabus,  that: 
''Advances  made  in  good  faith  to  an  indebted  person, 
to  enable  him  to  carry  on  his  business,  upon  security  taken 
at  the  time,  do  not  violate  either  the  terms  or  policy  of  the 
bankrupt  act,  since  the  debtor  gets  a  present  equivalent  for 
the  new  debt  he  creates  and  the  security  he  gives." 

Bearing  in  mind,  then,  that  so  far  as  the  bankrupt  act  is 
concerned,  there  is  nothing  to  prevent  these  creditors  from 
acquiring  and  enforcing  this  lien  or  security  for  their  debt, 
I  procaed  to  consider  the  main  question — Have  U.  and  W. 
acquired  a  lien  upon  the  property  in  question  by  reason  of 
the  facts  stated? 

The  lien  law  of  Oregon  (Or.  Code,  p.  763)  provides,  section 
1:  "Any  person,  who  by  virtue  of  a  contract  with  the  owner 
of  a  building,  shall  furnish  any  material  for  the  construction 
of  such  building,  ''shall,  upon  filling  the  notice  prescribed 
in  the  next  section,  have  a  lien  upon  such  building  and  the 
lot  of  ground  upon  which  the  same  is  situated,  for  such 
*  *  *  material  *  *  *  furnished.^'  If  the  person 
furnishing  such  material  desires  to  avail  himself  of  the  pro- 
visions of  the  lien  law,  he  must  "at  any  time  within  three 
months  from  the  completion  of  such  building"  file  in  the 
office  of  the  county  clerk  a  notice  of  his  intention  to  hold  a 
lien  upon  such  building  for  the  amount  due;  g  3,  "Such 
lien  shall  cease  to  exist  at  the  end  of  one  year  after  the 
completion  of  the  building,"  unless  proceeding  are  com- 
menced to  enforce  it ;  section  7 ,  "  Liens  created  in  pursuance  " 
of  this  law  "  shall  have  precedence  over  all  other  liens  after 
the  commencement  of  the  building,"  and  if  the  property  is 
insufficient  "to  pay  all  such  liens,"  they  are  then  to  be 
satisfied  prorata;  section  8,  the  lien  against  the  building  is 
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to  extend  to  the  lot  on  which  it  is  erected,  if  ''at  the  time 
of  erecting  such  building  "  the  same  ''was  the  property  of 
the  person  "  who  caused  it  to  be  erected. 

The  remaining  sections  of  the  statute  relate  to  the  enforce- 
ment of  the  lien,  and  do  not  beiar  upon  the  question  under 
consideration. 

From  the  terms  of  this  statute,  indeed  from  the  very  fact 
of  its  enactment,  it  i^  manifest  that  it  was  the  intention  of 
the  legislature  to  give  mechanics  and  material  men  security 
for  the  amounts  due  them,  without  the  trouble  or  incon- 
venience or  even  foresight  upon  their  part,  of  taking  any 
such  security  by  special  contract  or  pledge. 

Counsel  for  the  trustee  maintains  that  asXJ.  &  W.  did  not 
file  notice  of  intention  to  hold  a  lien  until  after  the  com- 
mencement of  proceedings  in  bankruptcy,  no  lieu  was  created 
on  the  property,  when  under  the  operation  of  the  bankrupt 
act,  it  passed  to  the  trustee;  and  that  no  lien  upon  the 
property  could  be  created  by  filing  such  notice  after  the 
building  and  lot  had  vested  in  the  trustee  for  the  benefit  of 
the  general  creditors. 

If  the  premises  are  admitted  the  conclusion  follows.  An 
adjudication  in  bankruptcy,  and  the  assignment  thereunder, 
relate  to  the  filing  of  the  petition  and  vest  the  property  of 
the  bankrupt,  as  of  the  date  of  such  filing,  in  the  assignee 
or  trustee.     (Bank.  Act,  Sec.  14.) 

This  argument  for  the  trustee  rests  mainly  upon  the  effect 
claimed  for  the  provision  quoted  from  section  one  of  the  act: 
"shall,  upon  filing  the  notice,"  etc.,  *'  have  a  lien  upon  such 
building,"  etc.  Upon  the  language  of  this  provision,  it  is 
maintained  that  the  filing  of  the  notice  is  a  condition  pre- 
cedent to  acquiring  a  lien  under  any  circumstances.  That 
the  lien  is  then  and  thereby  created,  and  if  prior  thereto, 
the  interest  of  the  owner  or  debtor  in  the  property  has  in 
any  way  become  vested  in  another,  the  right  and  opportunity 
to  create  such  lien  is  lost.  No  other  provision  of  the  law  is 
relied  upon  as  sustaining  this  position,  although  it  is 
claimed  that  none  can  be  found  in  direct  conflict  with  it. 

It  seems  to  me  that  this  construction  rests  more  upon  the 
language  of  the  clause  than  the  reason  and  purpose  of  it. 
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considered  with  reference  to  the  whole  act.  In  the  majority 
of  instanceSy  where  the  owner  and  debtor  is  insolvent,  it 
would  make  the  statute  of  no  avail  to  the  creditor,  who  fur- 
nished his  labor  or  materials  upon  the  security  of  the  prop- 
erty. 

I  think  that  the  statute,  taken  as  a  whole  and  construed 
with  reference  to  the  end  to  be  obtained,  and  the  mischief 
to  be  remedied  by  it,  gives  a  lien  in  any  case  from  the  com- 
mencement of  the  labor  or  delivery  of  the  material  furnished, 
and  that  the  filing  of  the  notice  as  prescribed  in  section  two, 
is  only  a  condition  subsequent,  which  is  necessary  to  be 
performed  to  preserve  the  lien  for  a  greater  period  than 
three  months  from  the  completion  of  the  building. 

Section  3  of  the  act,  in  providing  that  in  a  certain  con- 
tingency the  lien  shall  cease  'Ho  exist  at  the  expiration  of 
one  year  after  the  completion  of  the  building,"  by  implica- 
tion asserts  that  it  does  exist  from  the  completion  of  the 
building.  But  the  notice  need  not  be  filed  for  three  months 
after  such  completion.  True,  it  may  be  said,  that  'Hhe 
completion  of  the  building"  is  here  referred  to  merely  as  an 
event  or  point  of  time  in  the  transaction,  from  which  to  date 
the  year  given  by  the  section  for  the  enforcement  of  the  lien. 
But  admitting  such  to  be  primary  purpose  of  the  reference 
to  this  event  or  point  of  time,  still,  in  asserting  or  declar- 
ing that  the  lien  shall  cease  to  exist  in  one  year  from  such 
completion,  the  legislature  have  by  implication,  although 
not  a  necessary  one,  said  that  such  lien  does  exist  during 
such  year. 

Section  8,  in  providing  that  the  lien  shall  extend  to  the  lot 
on  which  the  building  is  erected,  if  at  the  time  of  such  erec- 
tion the  same  was  the  property  of  the  debtor,  by  necessary 
implication  asserts  that  the  lien  exists  at  such  time.  Now 
'Hhe  time  of  the  erecting  of  such  building"  is  the  time  oc- 
cupied or  consumed  in  its  erection  from  foundation  to  roof. 
If  the  lien  exists  during  all  or  any  portion  of  this  period, 
it  must  also  exist  before  the  time  limited  for  filing  the  no- 
tice, and  cannot  therefore  be  created  by  it.  It  may  be  a 
question  whether  this  notice  can  legally  be  filed  before  the 
completion  of  the  building.    But  it  appears  probable  that 
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such  completion  is  here  referred  to  merely  as  the  event  from 
which  to  compute  and  ascertain  the  point  of  time  in  the 
transaction  within  which  the  notice  mast  be  filed  to  pre- 
serve the  lien;  and  that  snch  notice  may  be  fiJed  at  any  time 
after  the  performance  of  the  contract  for  labor  or  material, 
and  within  three  months  from  the  completion  of  the  build- 
ing. Indeed,  it  may  be  that  the  act  will  permit  notice  of 
the  lien  to  be  filed  day  by  day,  as  the  work  or  delivery  of 
material  progresses,  but  it  does  not  appear  reasonable  that 
the  creditor  is  under  any  obligation  to  file  a  notice  in  any 
case  before  the  completion  of  his  contract  to  labor  or  fur- 
nish material.  So,  if  the  creditors'  lien  extends  to  the  lot 
at  any  time  during  the  erection  of  the  building  as  provided 
by  this  section,  it  follows  that  it  may  exist  before  the  filing 
of  the  notice. 

Section  7,  in  providing  that  the  ''liens  created  in  pursu- 
ance" of  this  act,  not  the  notice,  ''shall  have  precedence  over 
all  other  liens  after  the  commencement  of  the  building,' 
declares  in  efi'ect  that  for  the  purpose  of  preferring  this 
lien  to  all  others,  it  shall  be  deemed  to  oKist  from  the  com- 
mencement  of  the  building.  This  indicates  very  plainly 
that  it  was  the  intention  of  the  legislature,  to  so  fasten  these 
liens  upon  the  property  as  not  to  permit  any  other  class  or 
description  of  creditors,  under  any  circumstances,  to  subject 
the  value  of  the  labor  and  material  furnished  upon  the  faith 
of  them,  to  the  payment  of  tbeir  debts,  unless  it  be  with 
the  express  or  implied  assent  of  the  mechanic  or  material 
men. 

Taking  the  whole  act  together,  and  considering  the  mani- 
fest purpose  of  it,  as  well  as  the  necessary  consequence  of 
a  different  construction,  I  am  satisfied  that  notwithstanding 
the  letter  of  the  clause  in  section  1,  referring  to  the  filing 
of  the  notice,  that  a  lien  is  given  from  the  commencement 
of  the  work  or  delivery  of  material,  upon  the  condition 
subsequent  that  the  creditor  files  the  notice  prescribed  in 
section  2,  within  the  time  limited  therefor.  A  failure  to 
perform  this  condition  will  doubtless  work  a  loss  of  the 
lien.  The  omission,  at  least  as  against  third  persons, 
should  be  construed  as  an  abandonment  of  the  lien.     The 
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same  effect  would  follow  a  failure  to  enforce  the  lien  within 
the  time  prescribed  in  section  three. 

Here  the  trustees  succeeded  to  the  rights  of  the  bankrupt 
in  this  property  at  the  date  of  the  filing  of  the  petition,  and 
also  to  such  rights,  if  any,  as  the  general  creditors  had  in 
it  or  could  assert  against  it  notwithstanding  the  bankrupt, 
and  nothing  more.  If  he  had  been  a  purchaser  without 
notice,  for  a  valuable  consideration,  under  the  same  cir- 
cumstances, the  property  would  have  passed  by  the  sale, 
subject  to  the  lien  and  the  right  of  the  lien  creditor  to  do 
any  act  which  he  might  have  done  but  for  such  sale,  neces- 
sary or  required  to  perfect,  preser\'e,  continue  or  enforce 
his  lien.  {Hotaling  el  al,  v.  Cronise  et  ai.,  2  Cal.  64;  Soule 
etal.  V.  DatveBf  7  Cal.  576;  BlauveUv.  Woodtoorth,  31  New 
York,  287;  Foster  v.  Heirs  of  Stone,  20  Pick.  542.) 

In  the  course  of  the  argument  counsel  for  the  trustee 
cited  and  relied  on  the  case.  In  re  Dey,  3  N.  B.  B.  305. 
The  case  arose  under  a  statute  of  New  Jersey,  and  decides 
that  under  that  statute  the  lien  did  not  attach  from  the  time 
of  doing  the  work  or  delivering  the  material,  but  from  the 
filing  of  the  claim  for  lien,  and  that  the  proceedings  in 
bankruptcy  having  been  commenced  before  such  filing,  no 
lien  could  be  created  by  a  subsequent  filing.  The  statute 
of  this  State  and  that  of  New  Jersey  are  not  alike  in  some 
respects,  but  the  difference  is  more  verbal  than  otherwise, 
and  the  case  is  one  in  point.  I  do  not  adopt  its  conclu- 
sions, because  I  am  not  convinced  by  its  reasoning  and  do 
not  approve  of  its  policy.  To  my  mind  there  was  no  diffi- 
culty in  holding  that  under  the  New  Jersey  statute  the  lien 
attached  from  the  time  the  work  was  done  and  the  material 
furnished.  These  acts  and  the  indebtedness  which  arose 
from  them  were  the  meritorious  cause  of  the  lien — the  rea- 
son for  which  the  statute  gave  it — and  not  the  mere  technical 
act  of  filing  the  claim.  The  latter  is  only  required  as  a 
means  of  giving  notice  to  the  world  of  what  already  exists 
— a  lien  upon  the  property — and  the  intention  of  the  creditor 
to  hold  or  continue  it. 

The  case  cited  in  the  opinion  from  1  C.  E.  Green,  150- 
161,  does  not,  so  far  as  I  can  perceive,  necessarily  support 
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the  conclusions.  It  may  well  be  that  a  claim  **  not  filed 
according  to  the  requirements  of  the  statute  "  does  not  con- 
stitute an  **  incumbrance  on  the  premises,"  and  still  a  lien 
attach  upon  the  delivery  of  the  material.  For  although  the 
lien  does  attach  from  such  delivery,  yet  if  a  claim  is  not 
filed  within  the  term  or  to  the  effect  prescribed,  it  would 
cease  to  exist  and  the  filing  of  such  claim  would  not  consti- 
tute an  '*  incumbrance  on  the  premises/* 

It  is  not  until  after  long  and  careful  consideration,  that  I 
have  declined  to  follow  the  ruling  upon  this  question  of  the 
learned  judge,  who  decided  In  re  Dey,  and  who  has  done  so 
much  to  illumine  the  bankrupt  act,  and  establish  the  prac- 
tice under  it. 

My  conclusion  is,  that  the  lien  of  XT.  &  W.  attached  from 
the  delivery  of  the  material,  and  that  the  right  given  by  the 
lien  law  of  the  state,  to  file  a  notice  of  intention  to  hotd,  not 
create^  this  lien,  was  not  in  any  way  impaired  or  affected  by 
the  subsequent  proceedings  in  bankruptcy.  The  trustee 
took  the  property  as  the  bankrupt  held  it,  with  this  incum- 
brance. 

The  motion  is  denied  with  costs,  as  prescribed  in  rule  55. 


Nathan  W.  Spaulding  v.  William  Tucker  et  al.. 

Circuit  Court,  District  of  California, 
AuGU8T  19,  1871. 

1.  C08T8,  Pbintino  Eyidekok. — The  expenses  of  priuting  testimony  for  the 

convenience  of  the  Court,  cannot  be  taxed  as  costs  agiunst  the  losing 
party. 

2.  Costs  or  Witnbssbs  YoLUNTARiiiT  Attending  Tbial. — The  losing  party 

cannot]  be  taxed  with  the  travelling  fees  of  witnesses,  residing  either 
within,  or  beyond,  the  reach  of  a  subpena,  who  voluntarily  attend  the 
trial,  at  the  request  of  the  prevailing  party. 

3.  Ib. — CouBT  OF  Chancebt  mat  AjuLOw  Expenses. — A  Court  of  Chanceiy 

may  include  in  its  decree,  expenses  incurred  in  obtaining  necessaiy 
testimony,  other  than  such  items  as  are  mentioned  in  the  act  of  congress 
of  1863,  regulating  fees  and  costs. 
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4.  Ib,    WITNE89C8    YOLUMTABILT    AtTlCNBXNO    ON    STIPULATION     OF    FaBTXIS. 

Where  the  parties  to  a  chancery  suit,  pending  in  the  United  States  Cir- 
cuit Gonrt,  for  the  district  of  Galifornia,  for  their  mutual  conyenience, 
entered  into  an  agreement  to  take  the  testimony  of  witnesses  for  both 
parties  residing  in  Vermont  and  New  Hampshire,  before  a  commissioner 
in  the  city  of  New  York,  without  the  formality  of  a  commission,  and 
numerous  witnesses  on  both  sides  voluntarily  attended,  and  were  ex- 
amined, the  court  allowed  the  prevailing  party  a  reasonable  compensa- 
tion for  the  travelling  expenses  of  his  witnesses  so  attending,  and 
adopted  the  amount  fixed  by  the  act  of  1853,  as  the  measure  of  the 
compensation. 

Before  Sawyer,  Circuit  Judge. 
The  facts  sufficiently  appear  in  the  opinion. 
if.  A.  Whealon  and  A,  Bix^  for  complainant. 
Hall  JUcAUiater,  for  defendant. 

Sawyer,  Circuit  Judge.  The  defendant  objects  to  three 
classes  of  items  included  in  complainant's  bill  of  costs. 

Firstly,  An  item  of  three  hundred  and  sixty  dollars  for 
printing  evidence. 

Secondly,  Sundry  items  of  trayelling  fees  of  witnesses, 
who  reside  out  of  the  district  of  California,  and  more  than 
one  hundred  miles  from  the  place  of  hearing,  and  who, 
Yoluntarily,  attended  and  testified  at  the  hearing. 

Thirdly, — The  travelling  fees  of  a  large  number  of  witnes- 
ses, who,  at  complainant's  request,  voluntarily  went  from 
their  respective  places  of  abode  in  different  States  to  the 
city  of  New  York,  and  were  examined  before  a  commis- 
sioner in  the  presence  of  the  parties  and  their  counsel. 

1.  The  act  of  congress  relating  to  costs  makes  no  allow- 
ance for  printing  testimony.  It  is,  no  doubt,  very  con- 
venient to  have  it  printed.  But,  however  convenient,  it  is 
not  properly  chargeable  against  the  losing  party  as  an  item 
of  costs. 

There  are,  doubtless,  many  cases  wherein  the  printing  of 
the  testimony  would  contribute  so  largely  to  a  ready  and 
full  comprehension  of  the  case  by  the  judge,  as  to  justify 
the  parties  in  incurring  that  extra  expense.  But  the  law 
does  not  require  it,  and  if  printed  it  must  be  done  volun- 


52  Spaulding  v.  Tucker.       [Cir.  Ct. 

Opinion  of  the  Court — Sawyer,  C.  J.  [Angnst, 

tarily  bj  the  party  desiring  it,  and  at  his  own  expense.  (7 
Blatch,  Rep.  17.) 

This  item  must  be  rejected. 

2.  Several  witnesses  came  from  the  Eastern  States  to 
testify  in  court  upon  the  hearing,  and  there  are  items  of 
charge  for  a  single  witness,  including  travel,  both  ways,  for 
over  five  thousand  miles  travel. 

I  do  not  find  the  question,  as  to  the  right  of  the  prevail- 
ing party  to  tax  against  his  opponent,  the  travelling  fees  of 
witnesses,  who,  thus  voluntarily  attend,  when  residing  far 
beyond  the  reach  of  a  subpena,  settled  by  any  decision  of 
the  Supreme  Court. 

There  are  some  decisions  upon  the  point,  on  the  circuit, 
reported.  In  Whipple  v.  Cumberlartd  Cotton  Co.,  3  Sto.  R. 
85,  the  court  allowed  the  travelling  fees  of  a  witness,  who 
resided  in  Lowell,  Massachusetts,  and  who  attended  at  the 
trial  in  Portland,  Maine,  which  is  presumed  to  be  over  one 
hundred  miles  distant.  In  Prouty  et  ah  v.  Draper  ei  al,,  2 
Sto.  B.  199,  it  does  not  appear  whether  the  witness  resided 
out  of  the  district,  or  not.  The  inference,  perhaps,  is  that 
he  did  not.  At  all  events,  this  question  was  not  raised  or 
discussed.  In  Hathaioay  v.  Boach,  2  Wood  &  M.,  63,  Mr. 
Justice  Woodbury  followed  the  practice  of  his  predecessor, 
as  determined  in  Whipple  v.  Cumbeidand  CoUon  Co. 

These  are  the  only  cases  in  the  national  courts  brought 
to  my  notice,  in  which  fees  for  travel  have  been  allowed 
witnesses,  who  came  from  a  point  beyond  the  reach  of  a 
subpena,  if  such  was  the  case  in  these  instances.  On  the 
other  hand,  in  DreskiU  v.  Parrish,  5  McLean,  241,  the  court 
held  that  fees  of  a  witness  who  attended  voluntarily  could 
not  be  charged  against  the  losing  party.  The  court  say: 
'*  The  compensation  to  a  witness  summoned  is  allowed.  If 
he  attends  voluntarily,  or  without  summons,  his  fees  cannot 
be  charged  against  the  losing  party.  The  attendance  of  a 
witness  is  voluntary,  if  he  be  not  summoned." 

Those  witnesses  living  more  than  one  hundred  miles  from 
the  place  of  holding  court,  whose  fees  were  allowed  in  that 
case,  were  evidently  within  the  district,  and,  therefore, 
amenable  to  the  process  of  subpena.     W^itnesses  in  civil 
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cases,  who  live  out  of  the  district,  and  more  than  one  hun- 
dred miles  from  the  place  of  holding  court,  cannot  be  com- 
pelled to  attend.  (lb.,  and  1  Stat,  at  L.  U.  S.  335.)  They 
cannot  be  lawfully  summoned,  and,  since  they  cannot  be 
required  to  attend,  their  attendance  is  necessarily  voluntary, 
even  if  a  subpena  is  in  fact  served.  This  authority,  there- 
fore, seems  to  be  in  point.  These  cases  arose  under  the 
act  of  1799,  which  provided,  that  *'  witnesses  summoned  in 
any  court  of  the  United  States,"  shall  receive  five  cents  per 
mile  travelling  fees,  ^' from  their  rq^pective  places  of  abode.'* 
(1  Stat,  at  L.  626,  Sec.  6.) 

A  similar  decision  was  also  made  by  the  same  Court,  in 
another  action,  between  the  same  parties.  (5  McLean, 
213.)  Costs  in  cases  at  law  are  now  controlled  by  the  *act 
of  1853,  which  provides,  that,  ''For  each  day's  attendance 
in  court,  or  before  any  officer,  pursuant  to  law,  one  dollar 
and  fifty  cents,  and  five  cents  per  mile  for  travelling  from  his 
place  of  residence  to  said  place  of  trial  or  hearing,  and  five 
cents  per  mile  for  returning."     (10  Stat.  U.  S.  167.) 

The  same  question  arose  under  this  act,  in  Woodruffs, 
Barney  J  2  Fisher's  Pat.  Ca.  245,  and  after  elaborate  examina- 
tion, Leavitt,  J.,  held,  that,  "pursuant  to  law,"  means 
upon  service  of  process,  and  not  voluntarily,  upon  the  re- 
quest of  the  party,  without  process;  and,  in  this  view,  I 
fully  concur.  The  learned  judge,  however,  endeavors  to 
distinguish  the  case  from  Whipple  v.  Cnmb.  Cot.  Co.,  3 
Story,  81,  on  the  ground  that,  in  that  case,  the  party  was 
in  fact  served,  although  it  does  not  appear  whether  within 
or  without  the  reach  of  the  subpena.  If  it  is  intended  to 
intimate  that  a  service  beyond  the  jurisdiction  affords  a 
good  ground  of  distinction,  with  due  deference  to  so  learned 
a  judge,  I  am  unable  to  recognize  it;  for,  in  my  judgment, 
to  be  summoned,  within  the  meaning  of  the  statute,  is  to 
be  served  with  a  process,  which  the  law  recognizes,  and 
which  the  party  is  bound  to  obey.  The  law  knows  no  other 
summons.  At  all  events,  I  think,  under  the  present  statute, 
to  attend,  "pursuant  to  law,"  is  to  attend  under  the  ob- 
ligatory requirements  of  the  law.  The  party  may  request, 
but  the  law  knows  no  request.     It  commands,  or  is  silent; 
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and  a  party  who  attends  '^pnrsnant  to  law/'  attends  pnr- 
snant,  or  in  obedience  to,  the  commands  of  the  law. 

But  it  is  probable  that,  since  the  contrary  does  not  ap- 
pear, it  was  only  intended  to  intimate  that,  in  the  case 
cited,  it  must  be  presumed  that  the  service  was  within, 
although  the  party  resided  beyond,  the  reach  of  the  sub- 
pena.  Upon  this  hypothesis,  there  is  no  inconsistency 
between  the  later  and  earlier  decisions.  Howeyer  this  may 
be,  I  think,  the  decisions  in  Dreakill  t.  Parriahy  and  Wood* 
ruffy.  Barney y  on  this  pc^nt,  entirely  sound. 

The  principle  involved  in  Parker  v.  Bigler^  1  Fish.  Pat. 
Oa.  289,  is  precisely  the  same  as  that  here  maintained.  In 
that  case,  the  marshal  of  the  district  of  Pennsylvania, 
served  a  subpena  upon  a  party  living  in  the  State  of  Ohio. 
The  marshal  traveled  by  the  usual  route  of  travel,  one  hun- 
dred and  sixty  miles,  to  make  the  service.  Objection  to 
allowing  the  marshal's  travelling  fees  was  made,  on  the 
ground  that  he  was  not  authorized  by  law  to  serve  a  sub- 
pena that  distance  from  the  place  of  trial,  without  the 
boundaries  of  the  district.  The  objection  was  sought  to  be 
obviated,  by  showing  that  the  party  lived  within  one  hun- 
dred miles  by  an  air-line.  Mr.  Justice  Gri£B  refused  to 
allow  costs  for  more  than  one  hundred  miles,  on  the  ground 
that  he  could  not  assume  an  air-line  for  jurisdiction,  and  a 
zig-zag  for  mileage.  Thus,  he  recognized  the  validity  of 
the  objection,  that  the  marshal  is  not  entitled  to  fees  for 
serving  process  upon  a  party,  who  is  under  no  obligation  to 
obey,  or  without  the  jurisdiction  to  which  the  process  ex- 
tends. If  the  marshal  is  not  entitled  to  travelling  fees  for 
doing  a  voluntary  act,  in  serving  a  void  process,  I  do  not 
perceive  why  the  witness  should  be  entitled  to  his  travelling 
fees  for  voluntarily  obeying  it,  when  served. 

Both,  upon  principle,  and  the  weight  of  authority,  I  am 
satisfied  that  the  travelling  fees  of  those  witnesses  who  came 
from  other  States,  at  the  request  of  the  complainant,  to  attend 
the  hearing,  and  even  those  who  came  voluntarily,  and  not 
in  obedience  to  a  subpena,  from  a  distance  within  the 
State,  ought  not  to  be  taxed  as  costs  against  the  defendant. 
There  are  no  special  equitable  grounds  alleged  in  support 
of  these  items. 
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Let  those  items  of  costs  of  this  class,  excepted  to  by  de- 
fendant, be  rejected. 

3.  There  are  some  other  items  of  travelling  fees  in  this 
case,  to  which  objection  is  made,  that  stand,  in  some  par- 
ticulars, upon  a  different  footing.  A  large  number  of  the 
witifesses  examined  on  both  sides  reside  in  various  towns 
in  Vermont,  New  Hampshire,  and  other  places  in  that  por- 
tion of  the  United  States.  This  was  known  to  both  parties, 
and,  with  this  knowledge,  and  for  the  mutual  convenience 
of  the  parties,  thej,  by  their  solicitors,  entered  into  a  writ- 
ten stipulation  and  agreement  in  writing,  to  take  the  tes- 
timony of  such  witnesses  before  a  commissioner  in  the 
city  of  New  York,  waiving  all  irregularity,  etc. 

In  pursuance  of  this  agreement,  both  parties  collected  their 
witnesses  from  the  surrounding  States,  and  took  their  tes- 
timony in  New  York.  Although  the  attendance  of  these  wit- 
nesses was  necessarily  voluntary,  yet,  it  is  claimed  that  they 
came  to  that  place  in  pursuance  of  the  understanding  with 
the  opposite  party,  and  for  his  convenience,  in  part,  and 
that  their  reasonable  travelling  fees  ought  to  be  allowed; 
that  this  is  within  the  spirit  of  the  agreement,  under  which 
their  testimony  was  taken.  The  stipulation  does  not,  it 
must  be  admitted,  in  express  terms,  provide  that  the  travel- 
ling fees  should  be  allowed  as  costs  against  the  losing  party; 
and,  in  an  action  at  law,  they  would  doubtless  have  to  be 
rejected.  But  this  is  a  suit  in  equity,  and  the  question  is, 
whether  a  court  of  equity  can  exercise  any  discretion  in 
the  matter;  and,  if  so,  whether  the  allowance  of  the  travel- 
ling fees  of  these  witnesses,  would,  under  the  circumstances, 
be  a  sound  exercise  of  that  discretion  ? 

This  distinction  suggested,  between  a  court  of  law  and 
a  court  of  equity,  seems  to  be  expressly  recognized  in  the 
case  of  Parker  v.  Bigler,  before  cited.  In  that  case,  it  was 
insisted  that  certain  necessary  expenses  incurred  for  models, 
although  not  mentioned  as  items  of  costs  in  the  act  of  1853, 
upon  the  subject,  were,  nevertheless,  properly  chargeable 
to  the  losing  party,  as  a  part  of  the  **eocpensa  litis. '^ 

Upon  this  pointy  Mr  Justice  Grieb  obstirves:  ''This  may 
be  true  in  a  court  of  chancery,  where  the  decree  may  in- 
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elude  any  expenses  which  have  been  necessarily  incurred 
in  the  suit,  for  the  information  of  the  court,  and  in  order 
to  a  just  decision  of  the  cause.  These  may  be  imposed  on 
either  party,  or  both,  as  the  conscience  of  the  chancellor 
may  dictate;  yet,  in  the  courts  of  law,  no  such  discretion 
is  given  to  the  court."    (1  Fish.  Pa.  Ca.  286.) 

In  Woodruff  v.  Baniey,  also,  the  court  carefully  confines 
its  discussion  to  ''the  subject  of  costs  in  cases  at  law."  (2 
Fish.  Pa.  Ca.  245.)  And  all  the  other  cases  cited  in  this 
opinion,  are  evidently  cases  at  law. 

The  foregoing  observations  of  Mr.  Justice  Grieb  seem, 
not  only  to  recognize  a  judicial  discretion  in  a  court  of 
equity  to  determine  whether  costs  shall  be  allowed  or  not» 
but  also  to  allow  costs  other  than  those  prescribed  in  the 
statute  upon  the  subject,  according  as  justice  and  equity 
may  require  under  the  circumstances  of  each  particular 
case. 

In  this  case,  had  not  the  parties  consented  to  take  the 
testimony  of  those  witnesses  within  easy  reach  of  New  York, 
in  the  manner  in  which  it  was  done,  it  would  have  been 
necessary  to  send  a  commission  to,  or  for  counsel  to  attend 
in  person  at,  each  place,  where  the  numerous  witnesses  re- 
sided, at  great  expense  and  inconvenience  to  both  parties. 

It  was,  doubtless,  deemed  more  convenient,  less  expen- 
sive, or  otherwise  more  advantageous  to  enter  into  the  agree- 
ment that  was  made,  than  to  pursue  the  course  pointed  out 
by  the  law,  or  this  course  would  not  have  been  adopted. 

The  agreement,  necessarily,  involved  the  payment  by  the 
parties  requiring  the  testimony,  for  the  services  and  travel- 
ling expenses  of  the  various  witnesses  from  their  respective 
places  of  abode  to  New  York;  and  in  making  the  agreement 
the  parties  must  be  deemed  to  have  contemplated  and 
assented  to  the  necessary  consequences  flowing  from  it. 
The  complainant  is  clearly  entitled  to  recover  all  proper 
costs  of  suits.  This  testimony  so  taken  was  important  and 
necessary  to  his  case.  Had  it  been  taken  in  the  usual  mode 
pointed  out  by  law,  he  would  have  been  entitled  to  recover 
the  expenses  as  a  part  of  his  costs.  The  other  mode  was 
substituted  by  the  consent,  and  in  part,  at  least,  for  the 


Dist.  Ct.,  Or.]         The  Louisa  Simpson  57 

Oct.,  1871.]  Syllabus. 

convenience  of  the  defendants  themselves;  and  the  mode  so 
adopted  forbade  a  •coercive  attendance  of  witnesses,  and, 
necessarily,  looked  to  a  voluntary  attendance.  I  think, 
therefore,  under  the  circumstances,  that  the  complainant  is 
entitled  to  be  allowed  a  reasonable  sum  as  costs  for  his 
necessary  expenses  in  procuring  the  attendance  of  such 
witnesses,  and  there  being  no  special  cii'cumstances  shown, 
to  call  for  a  different  measure,  I  know  of  no  better  mode  of 
arriving  at  what  is  reasonable,  than  to  adopt  the  amount 
fixed  by  the  act  of  congress  as  the  compensation  allowed 
witnesses,  who  attend  upon  compulsory  process. 

The  act  embodies  the  result  of  the  judgment  of  the  mem- 
bers of  both  houses  of  congress,  as  to  what  the  allowance 
to  witnesses  should  be,  and  £  adopt  the  statutory  allowance 
which  the  complainant  himself  has  adopted  as  the  measure  of 
the  allowance  to  be  taxed  against  the  defendants  in  this  in* 
stance. 

The  several  items  of  complainant's  bill  of  costs,  taxed  for 
travelling  fees  of  the  several  witnesses  whose  testimony  was 
taken  in  the  city  of  New  York,  and  which  are  objected  to 
by  defendant's  counsel,  are  allowed,  and  the  objections  there- 
to overruled. 

Let  tlie  costs  be  retaxed  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 


The  Louisa  Simpson.* 

District  Court,  District  op  Oregon. 
October  7,  1871. 

1.  CoNOBEBs  May  Authobizb  thb  Pbesident  to  Pbohibit  the  Intboduo- 

TioN  OF  Spibitb  into  Alaska. — Congress  had  power  to  authorize  the 
President  to  regulate  or  prohibit  the  introduction  of  distilled  spirits  into 
the  district  of  Alaska,  under  penalties,  as  prescribed  by  act  of  July  27, 
1868.    (15  Stat.  241.) 

2.  Impobtation  into  Alaska. — Distilled  spirits  are  imported  into  the  dis- 

trict of  Alaska,  when  brought  from  an  American  port,  outride  of  said 
district  into  the  waters,  within  the  headlands  of  Point  Hope  and  Gape 
Prince  of  Wales,  and  there  unladen  or  disposed  of,  or  with  the  intent 
to  so  unlade  or  dispose  of  them . 

*  Affirmed  on  appeal  in  the  Circuit  Court. — Sawtib,  Circuit  Judge. 
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Before  Deady,  District  Judge. 

This  suit  was  brought  to  enforce  a  forfeiture  of  the 
schooner  Louisa  Simpson  and  cargo  for  a  violation  of  section 
4  of  the  act  of  July  27,  1868,  (16  Stat.  241,)  extending  the 
laws  relating  to  customs,  commerce,  and  navigation  over 
the  territory  of  Alaska,  and  the  executive  order  of  February 
4,  1870,  in  pursuance  thereof. 

Joseph  N.  Dolph,  for  libellant. 

William  Slrong^  for  claimants. 

Deady,  J. :  The  libel  in  this  case  was  filed  September 
19,  1870.  On  October  10,  thereafter,  an  amended  libel 
was  filed,  wherein  it  is  alleged  that  on  July  17,  1870,  at 
the  port  of  Kotzebue  Sound,  in  the  district  of  Alaska,  in 
waters  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden,  J.  M.  Selden,  captain  of  the  U.  S.  revenue 
cutter  Belianc€y  did  seize  the  schooner  Louisa  Simpson  and 
cargo,  consisting  of  liquors,  tobacco,  powder,  guns,  caps, 
knives,  lead,  cotton  cloth,  ivory,  whale-bone,  peltries,  etc., 
and  report  the  same  to  William  Capus,  collector  of  customs 
for  said  district,  at  Alaska,  who  now  holds  said  schooner 
and  cargo,  at  the  port  of  Portland,  in  the  district  of  Oregon, 
as  forfeited  to  the  United  States  for  the  causes  following  : 

1.  That  on  or  about  April  19,  1870,  said  schooner, 
being  then  owned  in  whole  or  in  part  by  American  citizens, 
sailed  from  the  port  of  San  Francisco,  California,  and  that 
at  said  date,  and  upon  said  voyage,  one  Henry  Eavens,  the 
master  of  said  schooner,  exported  from  said  port  of  San 
Francisco,  within  the  United  States,  upon  said  schooner, 
and  as  part  of  her  cargo,  a  large  quantity  of  distilled  spirits, 
of  the  value  of  over  four  hundred  dollars,  destined  and  in- 
tended to  be  taken  and  imported  into  the  territory  of 
Alaska,  in  violation  of  section  4  of  the  ""act  of  congress 
entitled,  ''An  act  to  extend  the  laws  of  the  United  States 
relating  to  customs,  commerce,  and  navigation  over  the  ter- 
ritory ceded  to  the  United  States  by  Ilussia,  to  establish  a 
collection  district  therein,  and  for  other  purposes;'*   ap- 
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proved  July  27,  1868,  (15  Stat.  241);  and  in  violation  of 
the  restrictions  and  prohibitions  of  the  President  of  the 
United  States,  made  in  pursuance  of  said  act  bj  executive 
order,  February  4,  1870,  prohibiting  the  importation  of 
distilled  spirits  into  or  within  the  territory  of  Alaska. 

2.  For  that  the  said  distilled  spirits  of  the  value  and  ex- 
ported and  destined  as  aforesaid,  were,  about  July  17, 
1870,  found  on  board  said  schooner,  at  Kotzebue  Sound 
aforesaid,  the  cargo  aforesaid,  being  also  then  and  there  on 
board  said  schooner* 

3.  That  on  or  about  Jaly  17,  1870,  said  distilled  spirits 
of  the  value,  and  exported  as  aforesaid,  ''were  imported 
into  said  district  of  Alaska,  were  used  and  attempted  to  be 
used  and  landed  from  said  schooner,  at  Kotzebue  Sound 
and  elsewhere  in  said  territory,  and  were  there  found  upon 
said  schooner;  said  schooner,  at  the  same  time,  having  on 
board  the  cargo  aforesaid,  in  violation  of  said  section  4  of 
the  act  of  congress,  and  the  restrictions  and  prohibitions 
of  the  President  aforesaid. 

4.  That  said  schooner  being  of  twenty  tons  or  more 
burden,  and  owned  as  aforesaid,  was,  about  July  17,  1870, 
"found  with  the  cargo  or  lading  aforesaid  on  board,  trad- 
ing between  district  and  district  in  the  United  States,  and 
between  the  ports  of  San  Francisco,  in  the  collection  dis- 
trict of  San  Francisco,  and  in  the  fourth  coasting  district 
and  Kotzebue  Sound,  and  other  places  in  the  collection  dis- 
trict of  Alaska  and  fifth  coasting  district,  in  the  United  States, 
having  on  board  distilled  spirits,  other  than  ship's  stores, 
without  being  enrolled  and  licensed,  and  without  applying 
for  or  being  furnished  by  the  collector  of  the  port  of  the 
United  States,  at  which  she  took  in  her  said  cargo^  with  a 
certified  manifest  containing  the  marks  and  numbers  of 
packages,  the  names  of  shippers,  consignees,  and  port  of 
delivery,  and  without  receiving  a  permit,  as  required  and  in 
the  manner  provided  by  statute;  she,  the  said  schooner, 
having,  upon  her  said  voyage,  cleared  from  the  port  of  San 
Francisco  for  the  foreign  port  of  Plover  Bay,  and  not  for 
any  port  or  place  within  the  United  States . 

5.  That  part  of  the  cargo  aforesaid,  consisting  of  395 
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gallons  of  distilled  spirits  was,  between  April  21  and  July 
17,  1870,  drawn  from  casks  duly  stamped  and  gauged,  and 
put  into  other  casks  and  packages  containing  not  less  than 
ten  gallons,  and  intended  for  sale,  without  such  last  men- 
tioned casks  or  packages  being  stamped  or  marked,  as  by 
law  provided,  and  was  so  found  in  the  district  of  Alaska  on 
or  about  July  17,  1870. 

6.  That  on  or  about  July  17,  1870,  the  Louisa  Simfh- 
son  was  used  by  the  master  thereof  to  convey  and  transport 
from  off  the  coast  of  California,  in  the  Pacific  ocean,  to 
Kotzebue  Sound,  in  the  district  of  Alaska,  three  empty 
casks  or  pipes  from  which  distilled  spirits  had  been  drawn, 
and  which  were  duly  stamped  and  marked,  without  such 
stamps  or  marks  being  effaced  or  obliterated,  as  provided 
by  law. 

On  October  10,  1870,  Henry  Bavens,  the  master  of  the 
Louisa  Simpson^  appeared  and  filed  two  separate  but  similar 
answers  to  the  libel;  one  on  behalf  of  the  owners  of  the 
schooner,  and  the  other  ou  behalf  of  the  owners  of  the 
cargo. 

The  answers  admit  the  allegations  of  the  libel,  except  as 
follows : 

They  deny  that  the  schooner  sailed  for  the  district  of 
Alaska,  or  that  the  distilled  spirits  aforesaid  or  any  part 
thereof,  were  intended  to  be  imported  into  the  district  of 
Alaska,  or  were  landed  or  attempted  to  be  landed  or  used 
therein.  They  allege  that  the  schooner  sailed  for  Plover 
Bay,  in  the  Arctic  ocean,  in  the  empire  of  Bussia,  but  about 
June  11,  1870,  while  off  the  river  Anadyr,  in  Asia,  was 
caught  ''in  the  ice,  and  drifted  about  helplessly"  in  the 
Arctic  ocean,  until  July  1,  when  she  came  out  of  the  ice, 
about  twelve  miles  west  of  Cape  Douglas,  in  the  district  of 
Alaska;  that  being  then  short  of  wood  and  water,  the 
master  attempted  to  make  Fort  Clarence  in  said  district, 
for  the  sole  purpose  of  obtaining  a  supply  of  such  articles, 
but  being  prevented  by  the  ice  from  so  doing,  he  made  for 
Cape  Prince  of  Wales  for  the  same  purpose,  when  he  met  a 
four  knot  gale  and  floating  ice  from  N.  N.  W.,  to  avoid  the 
dangers  of  which,  he  put  in  under  the  cape,  and  anchored 
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in  two  fathoms  water,  about  four  miles  from  shore;  that 
while  lying  here  at  anchor,  some*  Indians  came  off  shore 
with  whom  he  traded  for  some  wood,  but  not  sufficiently 
for  the  voyage,  and  a  sea  carried  away  the  windlass,  when 
he  proceeded  toKotzebne  Sound,  the  nearest  ''  land-locked 
harbor,"  from  necessity,  and  solely  for  the  purpose  of  re- 
pairing damages  to  the  vessel,  and  obtaining  wood  and 
water  for  the  voyage. 

They  deny  that  the  schooner,  or  officers,  or  crew  thereof, 
were  engaged  in  trading,  or  did  trade  between  district  and 
district  in  the  United  States;  they  admit  the  transfer  of  the 
distilled  spirits  from  the  large  to  the  small  packages,  as 
alleged  in  article  Y.  of  the  libel,  but  allege  that  the  same 
took  place  on  the  open  sea,  and  without  the  jurisdiction  of 
the  United  States,  and  was  made  for  the  convenience  of 
trading  in  the  Kussian  possessions;  they  admit  the  con- 
veyance in  the  schooner  of  the  three  empty  casks,  without 
having  the  stamps  or  marks  effaced,  as  alleged  in  article 
YI .  of  the  libel,  but  allege  the  schooner  brought  such  casks 
within  the  limits  of  the  United  States  contrary  to  the  in- 
tention of  the  owners  and  master,  by  stress  of  weather,  as 
aforesaid. 

Section  4  of  the  act  mentioned  in  article  I.  of  the  libel, 
and  under  which  this  seizure  was  made,  enacts : 

''That  the  President  shall  have  power  to  restrict  and 
regulate,  or  to  prohibit  the  importation  and  use  of  fire- 
arms, ammunition,  and  distilled  spirits  into  and  within  the 
said  territory.  And  the  exportation  of  the  same  from  any 
other  port  or  place  in  the  United  States,  when  destined  to 
any  port  or  place  in  the  said  territory,  and  all  such  arms, 
ammunition,  and  distilled  spirits  exported,  or  attempted  to 
be  exported  from  any  port  or  place  in  the  United  States, 
and  destined  for  such  territory,  in  violation  of  any  regula- 
tions that  may  be  prescribed  under  this  section,  and  all 
such  arms,  ammunition,  and  distilled  spirits  landed,  or  at- 
tempted to  be  landed,  or  used  in  any  port  or  place  in  said 
territory,  in  violation  of  such  regulations,  shall  be  forfeited; 
and  if  the  value  of  the  same  shall  exceed  $400,  the  vessel 
upon  which  the  same  shall  be  found,  or  from  which  they 
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shall  have  been  landed,  together  with  her  tackle,  apparel 
and  furniture,  and  cargo,  shall  be  forfeited;  and  any  per- 
son willfully  violating  such  regulation  shall,  on  conifiction, 
be  fined  in  any  sum  not  exceeding  $500,  or  imprisoned  not 
more  than  six  months* " 

The  section  further  provides  that  ''bonds  may  be  required 
for  a  faithful  observance  of  such  regulations,"  from  ''any 
vessel  departing  from  any  port  in  the  United  States,"  hav- 
ing on  board  any  such  articles,  and  "  destined  to  any  place 
in  said  territory,"  or  when  there  shall  be  reasonable  ground 
of  suspicion  that  such  articles  are  intended  to  be  landed 
there,  in  violation  of  law.     (15  Stat.  241.) 

Section  5  of  the  same  act  enacts:  "That  the  coasting 
trade  between  the  said  territory  and  any  other  portion  of  the 
United  States,  shall  be  regulated  in  accordance  with  the 
provisions  of  law  applicable  to  such  trade,  between  any 
two  great  districts." 

On  February  4,  1870,  the  President,  in  pursuance  of  the 
foregoing  section  4,  made  the  following  regulation:  "The 
importation  of  distilled  spirits  into  and  within  the  district 
of  Alaska  is  hereby  prohibited,  and  the  importation  and 
use  of  fire-arms  and  ammunition  into  and  within  the  islands 
of  St.  Paul  and  St.  George,  in  said  district,  are  also  pro- 
hibited under  the  ptiins  and  penalties  of  law." 

On  February  8,  1870,  in  pursuance  of  this  executive 
regulation,  and  to  "insure  its  faithful  execution,"  the  sec- 
retary of  the  treasury  instructed  the  collectors  of  customs 
"  to  refuse  clearances  to  all  vessels  having  on  board  dis- 
tilled spirits,  for  ports  or  islands  "  in  the  district  of  Alaska; 
and  that  vessels  clearing  for  any  port,  and  "intending  to 
touch,  trade,  or  pass  within  the  waters  of  Alaska,  with  dis- 
tilled spirits  or  fire-arms,  and  ammunition  on  board,''  should 
give  a  sufficient  bond,  conditioned  that  such  spirits  should 
not  be  "landed  upon  or  disposed  of  within  the  territory  of 
Alaska,"  and  that  said  arms  and  ammunition  should  not  be 
landed,  etc.,  upon  either  of  the  islanrJs  aforesaid. 

BavcDS,  the  master  of  the  schooner,  was  indicted  by  the 
grand  jury  of  the  district  for  willfully  violating  the  forego- 
ing executive  regulation  concerning  the  importation  of  dis- 
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tilled  spirits,  and  tried  thereon  on  November  17,  and 
days  following,  but  the  jury  having  failed  to  agree,  they 
were  discharged  without  giving  a  verdict.  This  cause  came 
on  to  be  tried  on  November  29,  and  by  the  stipulation  of 
the  parties,  the  judge's  notes  of  the  testimony  of  the  wit- 
nesses examined  on  the  trial  of  the  master,  were  read  in 
evidence. 

The  master,  Bavens,  and  crew,  consisting  of  William 
Smith,  first  officer,  Horatio  Thatcher,  second  officer,  and 
Harry  Beers  and  John  Park,  seamen,  were  examined  as 
witnesses  ;  also,  lieutenant  Mason  of  the  cutter  Bdiance, 
who  brought  the  schooner  to  this  port,  and  Henry  Hirst  of 
San  Francisco,  a  half  owner  of  the  cargo. 

The  testimony  is  voluminous,  and  comes  mostly  from  the 
mouths  of  interested  witnesses  or  actors  in  the  transactions. 
All  the  witnesses  belonging  to  the  schooner,  except  Park, 
impressed  upon  my  mind  the  conviction  that  they  testified 
with  a  deliberate  purpose,  to  clear  the  vessel  and  cargo;  at 
least  so  far  as  they  could,  by  suppression  of  the  truth,  or 
not  remembering  it. 

Park  appears  to  have  had  the  education  and  training  of  a 
superior  seaman,  but  had  fallen  into  intemperate  habits. 
Under  the  influence  of  liquor,  he  had  some  words  with  the 
second  mate,  who  appears  to  be  a  very  ordinary  seaman, 
after  the  seizure,  and  while  the  schooner  was  still  lying  at 
Chamisso,  in  Kotzebue  Sound,  for  which  the  master  reported 
him  to  Mason  as  mutinous,  who  sent  him  on  board  the  Be^ 
liance  in  irons.  This  conduct  on  the  part  of  the  master 
doubtless  angered  Park,  and,  as  he  states,  led  to  his  in- 
forming Selden,  on  the  voyage  to  Sitka,  of  the  nature  of 
the  business  and  transactions  in  which  the  schooner  had 
been  engaged.  The  circumstances  considered,  it  is  not 
reasonable  to  suppose  that  the  master  had  Park  sent  to  the 
Reliance  on  account  of  his  altercation  with  Thatcher,  at 
Chamisso.  There  was  nothing  in  that  circumstance  to 
justify  his  charging  Park  with  mutinous  conduct.  But  this 
shows,  that  for  some  reason,  the  master,  after  the  seizure, 
wished  to  get  rid  of  Park.  It  is  quite  probable  that  he 
feared  Park  might  remember  more  than  was  desirable,  and 
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therefore,  he  procured  him  to  be  separated  from  the 
schooner,  for  the  purpose  of  ayoiding  the  effect  of  his  tes- 
timony?, or  disclosures  in  any  inquiry  that  might  be  made 
before  the  collector  at  Sitka  or  elsewhere,  concerning  the 
business  of  the  schooner  in  the  waters  of  Alaska,  at  the  time 
of  the  seizure. 

The  cutter  did  not  sail  directly  for  Sitka  when  she  left 
Kotzebue  Sound,  but  the  schooner  did;  and  at  the  time  it 
was  supposed  that  the  former  would  not  reach  Sitka  for 
some  time  after  the  latter  had  left  there,  or  been  disposed 
of  by  the  collector.  As  it  turned  out,  the  schooner  was 
beating  out  of  Sitka,  on  her  way  to  this  port,  as  the  cutter 
went  in.  Park  was  thus  left  behind;  but  the  steamer 
Wnght  coming  into  port,  he  worked  his  way  down  on  her, 
bringing  a  letter  from  the  collector  to  the  district  attorney. 
He  states  that  he  came  on  his  own  account,  to  recover  his 
wages  from  the  Louisa  Simpson. 

Taking  into  consideration  the  character  of  the  witnesses, 
their  relation  to  the  transaction  complained  of,  and  the 
parties  implicated,  or  their  interest  in  the  subject  matter, 
as  well  as  the  manner  of  giving  their  testimony,  and  its  in- 
trinsic probability  or  otherwise,  I  find  the  facts  of  the  case 
to  be  as  follows : 

The  schooner  Louisa  Simpson  being  of  90  56-100  tons 
burden,  and  owned  by  Samuel  Winant;  cleared  from  the 
port  of  San  Francisco  on  April  20,  1870,  under  an  Amer- 
ican register,  obtained  at  said  port,  on  said  date,  for  the 
**  Arctic  Sea."  At  least  so  the  manifest  was  first  made  out. 
Subsequently,  however,  but  when  or  by  whom  done  does 
not  appear,  a  line  was  drawn  across  the  words  **  Arctic  Sea" 
with  a  pen,  and  the  words  "Plover  Bay"  written  immedi- 
ately after,  in  a  different  hand  and  ink.  The  oath  of  the 
master,  however,  endorsed  on  the  manifest,  states  unquali- 
fiedly that  the  schooner  is  bound  to  the  "Arctic  Sea."  No 
explanation  having  been  made  or  offered  of  the  erasure  and 
addition  in  the  caption  of  the  manifest,  it  is  reasonable  to 
conclude  that  it  was  illegal'  or  unauthorized,  and  that  the 
schooner  did  in  fact  clear,  as  the  master  states  in  his  af- 
fidavit, simply  for  the    "Arctic  Sea."    But  no  particular 
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consequence  is  attached  to  that  fact,  beyond  this :  it  tends 
to  show  that  the  voyage  was  undertaken  without  any  very 
definite  destination,  or  with  the  intention  to  be  governed 
by  circumstances  in  that  respect. 

Ajs  appears  from  the  manifest,  the  cargo  consisted  of  the 
following  articles: 

5  cases  tobacco — weight  not  given — value I  550 

10     "      powder—     "         "       "  •'    500 

1  bale  blue  demings,  977  yds "   120 

1    •'    prints 1,150  yds ''  120 

1  "    drills 999yds ''  140 

48  guns "   320 

2  pipes  alcohol 400  gal *'  ••• 400 

Total  $2,000 

In  addition,  it  appears  from  the  evidence  that  the  follow- 
ing articles  not  on  the  manifest,  were  found  on  the  schooner 
at  the  time  of  seizure: 

274,800  percussion  caps,  valued  at 1274  80 

160  lbs.  lead,  valued  at 10  50 

365  empty  bottles 3  68 

600  bottle  corks 2  00 

25  papers  glove  needles 1  00 

4  pairs  scissors 2  00 

Total $293  98 

The  ship's  stores  were  not  on  the  manifest,  and  were 
some  dozens  of  porter,  two  cases  of  cognac  brandy,  and 
among  them  a  barrel  of  whisky  containing  25  or  30  gallons. 

Although  the  manifest  states  that  there  was  400  gallons 
of  alcohol  in  two  pipes.  Hirst,  the  half  owner  of  the  cargo 
testifies,  that  from  the  bills  rendered  him  by  the  distillers, 
of  whom  it  was  purchased,  they  only  contained  129  and  130 
gallons  respectively;  and  that  the  same  was  42  above  proof, 
or  contained  92  per  centum  of  pure  alcohol.  This  state- 
ment as  to  the  gross  contents  of  the  pipes  corresponds  very 
nearly  with  the  estimate  made  by  both  Smith  and  Park,  and 
I  conclude  that  such  is  the  fact.  This  would  give  259  gal- 
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Ions  of  spirits  in  the  two  pipes,  which  was  eqaal  to  476  gal* 
Ions  of  proof  spirits,  or  liquor  only  containing  60  per 
centum  in  bulk  of  pure  alcohol. 

About  June  1,  and  just  before  going  through  a  passage 
in  the  Aleutian  Islands,  called  the  Seventy-two  Pass,  the 
master,  assisted  by  Park,  drew  the  alcohol  out  of  the  pipes, 
and  mixed  it  with  about  an  equal  quantity  of  water,  put  it 
into  packages  or  kegs  containing  from  6  to  15  gallons  each, 
for  the  purpose  of  trading  with  the  Indians  to  the  north- 
ward. In  his  testimony,  the  master  attempts  to  make  it 
appear  that  he  changed  the  liquor  from  the  pipes  into  the 
kegs  because  the  former  were  leaking.  But  all  the  circum- 
stances of  the  case  go  to  show  that  this  is  an  after  thought 
and  a  falsehood.  The  contemporaneous  entry  in  the  log- 
book speaks  of  the  master's  being  engaged  in  arranging  the 
trading  goods,  and  stowing  casks,  etc.,  and  nothing  is  said 
of  the  pipe's  leaking.  He  says  that  he  thinks  the  pipes 
leaked  25  or  30  gallons,  but  could  not  tell  how,  when,  or 
where.  He  could  not  reach  the  spirits  through  the  bung 
hole  with  his  finger,  but  could  with  a  stick  four  or  five  inches 
long.  It  is  not  probable  that  the  pipes  were  even  full  in 
the  first  place,  and  there  may  have  been  some  loss  from 
evaporation,  or  through  the  pores  of  the  wood,  enough  to 
lijBLve  scented  the  hold  of  the  ship  or  immediate  vicinity  of 
the  pipes,  but  if  it  was  only  four  inches  from  the  bung  to 
the  liquor,  the  outage  would  not  exceed  eight  gallons  to  the 
pipe. 

From  the  Seventy-two  Pass,  the  schooner  sailed  north- 
ward, towards  the  gulf  of  Anadyr.  About  June  13,  and 
in  latitude  61,  she  encountered  ice — got  into  it,  and  drifted 
about  with  it,  until  about  July  1,  when  she  came  out 
south  by  west  of  King's  Island,  and  distant  between  30  and 
50  miles.  During  this  time,  it  appears  that  the  schooner 
was  near  enough  Emma  harbor  or  Plover  bay,  on  the  Arctic 
coast,  to  sight  land.  The  master  here,  then,  tells  another 
incredulous  story,  to  the  effect,  that  while  fast  in  the  ice, 
a  native  chief  of  his  acquaintance  came  off  from  Emma 
harbor,  and  was  on  board  for  an  hour  or  two,  and  got  a 
large  assortment  of  goods,  except  liquor,  to  sell  for  the 
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master,  on  shore,  on  commission.  No  memorandum  was 
made  of  the  transaction.  The  master  is  nnable  to  specify, 
with  any  certainty,  what  kind  or  what  amount  of  goods 
were  famished.  No  other  person,  so  far  as  appears,  wit- 
nessed or  ever  heard  oi  the  arrival  or  departure  of  this 
Asiatic  apparition,  and  I  have  jio  doubt  that  Bavens  in- 
Tented  the  whole  story,  to  account  for  the  goods  not  found 
in  the  vessel  at  the  time  of  seizure. 

On  getting  free  from  the  ice,  the  schooner  sailed  for  Port 
Clarence,  as  the  master  states,  to  obtain  wood  and  water, 
but  failed  to  make  it  on  account  of  the  shore  ice.  Thence- 
forward she  was  beating  about  between  the  Diomede  Islands 
and  Chamisso  Isle,  near  where  she  anchored  on  July  16, 
and  was  seized  on  the  day  following.  The  schooner  first 
came  to  anchor  on  the  north  side  of  Cape  Prince  of  Wales, 
about  25  miles  from  the  point  near  a  place  called  the  Orave- 
yard.  Here  the  master  traded  with  the  Indians,  receiving 
from  tiiem  furs,  ivory,  bone,  etc.,  in  exchange  for  goods, 
including  whisky.  He  also  traded  with  them  for  similar 
articles  at  Port  Blossom  and  Chamisso  Isle.  Park  is  the 
only  witness  who  testifies  positively  to  the  traffic  in  liquor, 
but  he  does  so  unqualifiedly  and  with  reasonable  certainty 
as  to  the  circumstances  of  time,  place,  quantity,  etc.  I 
have  no  doubt  that  his  testimony  on  this  point  is  sub- 
stantially true.  True,  the  master  contradicts  him,  but  I 
tiiink  he  has  shown  himself  to  be  unworthy  of  credit.  The 
other  members  of  the  crew  testify  that  they  did  not  see  any 
traffic  in  liquor,  or  don't  know  that  it  took  place.  But  they 
would  not  swear  that  it  did  not  take  place,  while  the  re- 
luctant and  evasive  manner  in  which  they  answered  the 
questions  put  to  them  on  this  point,  was  well  calculated  to 
make  the  impression  that,  notwithstanding  their  real  or  pre- 
tended ignorance  of  the  matter,  they  were  morally  certain, 
at  least,  that  the  Alaska  Indians  obtained  considerable 
quantities  of  ardent  spirits  from  the  deck  of  the  Louisa 
8imp$onj  between  July  1  and  17. 

Thatcher,  the  second  mate,  does  admit  that  once,  when 
the  Indians  were  on  deck,  he  passed  up  a  five-gallon  keg  of 
liquor,  by  command  of  the  master,  but  says  he  passed  it 
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down  again,  and  that  he  don't  know  whether  any  liquor  was 
taken  out  of  it  or  not,  but  volunteers  an  opinion  in  the 
negative.  No  particular  reason  is  given  for  passing  the 
keg  up  from  the  hold  to  the  deck  and  back  again,  without 
making  any  use  of  its  contents.  The  master  admits  that 
he  received  quite  a  quantity  of  fur,  ivory,  and  bone  from 
an  Indian  chief,  while  at  the  Grave-yard,  but  says  that  he 
took  these  articles  on  freight  to  San  Francisco,  where  he 
was  to  dispose  of  them  for  money,  which  he  was  at  some 
time  and  in  some  way  to  return  to  this  confiding  Indian. 
This  is  a  very  silly  story,  and  void  of  all  probability — par- 
ticularly when  it  is  understood  that  the  master  had  no  de- 
finite idea  of  ever  returning  to  that  country,  and  that  the 
Indian  had  no  reason  to  believe  that  he  would  ever  see  or 
hear  of  him  again. 

The  report  of  the  appraisers  of  the  cargo,  which  was  read 
in  evidence,  and  the  correctness  of  which  was  not  questioned, 
shows  that  there  was  only  319  gallons  of  proof  spirits  on 
board  the  schooner  when  brought  to  this  port,  and  there  is 
no  reason  to  believe  or  suppose  from  the  evidence  that  there 
was  any  more  at  the  time  of  the  seizure  at  Chamisso  Isle. 
Deduct  this  from  the  quantity  of  spirits  in  the  two  pipes — 
when  reduced  to  proof,  476  gallons — and  the  difference  is 
155  gallons.  This  155  gallons  was  disposed  of  during  the 
voyage,  and  before  the  seizure.  The  claimant  does  not  at- 
tempt to  account  for  it,  except  by  the  improbable  supposi- 
tion that  it  had  leaked  out  of  the  pipes,  before  the  reduc- 
tion of  the  spirits  at  Seventy-two  Pass. 

Notwithstanding  the  positive  statements  of  the  master, 
and  the  disingenuous  denials  and  equivocations  of  the 
crew,  to  the  effect  that  no  liquor  was  disposed  of  to  the 
Indians,  this  indisputable  fact  remains,  that  155  gallons  of 
proof  spirits  was  taken  out  of  the  cargo  of  the  schooner 
while  she  was  in  the  waters  of  Alaska;  and  I  have  no  doubt 
that  it  was  traded  to  the  Indians  at  the  Grave-yard,  Cape 
Blossom,  and  Chamisso  Isle.  No  other  human  beings  were 
met  with  on  the  voyage,  except  the  alleged  Asiatic  chief, 
when  the  schooner  was  in  the  ice,  and  the  master  states 
positively  that  he  did  not  furnish  him  any  spirits. 
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The  report  of  the  appraisers  also  shows  that  the  tobacco, 
cotton  goods,  etc.,  together  with  the  spirits  on  the  manifest, 
had  been  disposed  of,  in  the  aggregate,  to  the  value  of 
$698.70 — more  than  one  half  of  the  whole  amount,  and  that 
there  was  found  on  board  the  schooner,  ivory,  bone,  furs, 
and  oil  of  the  value  of,  I  think,  at  a  low  estimate,  $787. 
The  absence  of  the  one,  accounts  for  the  presence  of  the 
other.  The  spirits  and  other  goods  were  traded  to  the 
Alaska  Indians,  in  and  about  Kotzebue  Sound,  for  the  latter. 

Again,  the  principal  reason  givea  for  going  out  of  the 
vessel's  way  into  Kotzebue  Sound,  turns  out  to  be  sub- 
stantially untrue.  As  has  been  stated,  in  his  answer,  the 
master  alleges  that,  while  lying  at  anchor  under  the  lee  of 
Cape  Prince  of  Wales,  a  sea  carried  away  his  windlass, 
which  so  disabled  the  vessel  as  to  compel  him  to  put  into 
the  Sound — the  ** nearest  land-locked  harbor" — to  repair 
damages.  On  the  trial,  it  was  admitted  on  all  hands  that 
the  windlass  was  not  carried  away,  but  that  only  the  port 
windlass  bitt  was  started,  and  from  the  evidence  as  well  as 
the  nature  of  the  case,  I  am  satisfied  that  this  accident  oc- 
curred while  letting  go  the  anchor  without  sufficient  chain, 
and  not  by  the  shipping  of  a  sea,  as  stated  in  the  answer* 
Nor  did  the  accident  render  the  vessel  unseaworthy,  or 
make  it  necessary  to  take  her  into  the  Sound  to  repair 
damages.  When  a  vessel  is  riding  at  anchor,  the  strain  or 
draft  is  upon  the  bulkheads  of  the  windlass,  and  not  the 
bitts. 

Lieutenant  Mason  of  the  Reliance^  who  brought  the 
schooner  to  this  port,  testified  positively  that  the  starting 
of  this  bitt  did  not  render  the  vessel  unseaworthy,  or  make 
it  necessary  to  take  her  into  port.  Nor  does  the  master 
appear  to  have  thought  so  at  the  time,  for  no  effort  was 
made  to  repair  the  accident,  until  after  the  seizure,  when 
at  his  request,  the  carpenter  of  the  Reliance  drove  a  bolt 
through  the  lower  end  of  the  bitt,  into  the  bulkhead.  More 
than  this,  when  the  Reliance  was  discovered  coming  into 
Chamisso  Bay,  the  master  of  the  schooner  had  the  Indians 
sent  off  her  deck,  and  the  fur  which  had  been  traded  for, 
taken  below  and  stowed  in  the  casks,  from  which  the  spirits 
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had  been  drawn,  with  a  view,  and  for  the  pnipose,  as  the 
circumstances  satisfy  my  mind,  of  concealing  the  evidence 
of  his  traffic  with  the  natives,  from  the  officers  of  the  cutter. 

Taking  these  circnmstances  all  together;  the  failure  to 
account  for  the  spirits  disposed  of  between  the  time  of  leav- 
ing San  Francisco  and  the  seizure,  and  the  fur  and  other 
Indian  goods  acquired  in  Kotzebue  Sound;  the  falsity  of 
the  reason  given  for  going  into  the  Sound  at  all,  and  par- 
ticularly to  Chamisso  Isle,  and  the  concealing  of  the  fur, 
etc.,  on  the  approach  of  the  revenue  officers,  and  there  can 
be  little,  if  any  doubt,  but  that  the  master  had  disposed  of 
his  missing  liquor  to  the  Alaska  Indians,  in  Kotcebue 
Sound,  for  the  furs,  etc.,  found  on  the  schooner,  contrary 
to  law,  as  he  well  knew.  In  addition,  there  is  the  positive 
and  direct  testimony  of  Park,  to  the  same  effect. 

This  constitutes  a  violation  of  the  executive  order,  and 
the  act  of  congress.  Indeed,  the  simple  act  of  taking 
these  spirits  within  Kotzebue  Sound,  was  such  a  violation, 
because  it  was  an  ''importation  of  distilled  spirits  into  and 
within  the  district  of  Alaska." 

The  phrase  ''district  of  Alaska,**  as  used  in  this  act  and 
executive  order,  in  my  judgment,  includes  that  portion  of 
the  sea  along  its  coasts,  which  lies  inside  of  a  line  drawn 
from  the  promontory  of  Point  Hope,  to  the  Cape.Prince  of 
Wales.  But  wherever  the  schooner  appears  to  have  come 
to  have  come  to  anchor  east  of  this  line,  as  at  the  Grave- 
yard, Gape  Blossom,  and  Chamisso  Isle,  she  was  not  to  ex- 
ceed four  miles  from  the  shore,  and  at  these  points  at  least, 
she  must  be  held  to  have  come  within  the  district. 
'  Admitting  that  the  schooner  had  been  within  the  dis- 
trict, the  master  alleges  in  his  answer,  as  an  excuse  there- 
for, that  he  was  driven  thither  by  the  stress  of  weather. 
The  proof  does  not  support  this  allegation,  but  the  con- 
trary. 

Admitting  its  truth,  however,  for  the  purpose  of  the  argu- 
ment, it  does  not  follow  that  the  introduction  of  the  spirits 
into  the  district  was  not  unlawful,  although  it  might  be  a 
good  reason  for  the  remission  of  the  forfeiture  incurred 
thereby;   and  certainly  it  does  not  justify  or  excuse  the 
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sabseqnent  yolnntary  sale,  disposition,  and  nnlading  of  the 
spirits  while  in  the  district.  Such  nse  or  disposition  of 
spirits,  not  only  casts  suspicion  upon  the  truth  of  the 
alleged  excuse,  but  is  itself  an  importation  within  the  dis- 
trict, within  the  meaning  of  the  act  and  order,  and  there- 
fore illegal. 

Counsel  for  claimant  insists  that  the  executive  order  of 
February  ^th,  1869,  is  void,  because  Congress  cannot  con- 
fer power  on  the  President  to  make  such  a  regulation.  No 
authority  was  cited  in  support  of  this  extraordinary  prop- 
osition, and  the  argument  in  support  of  it  was  little  else 
than  the  assertion  of  counsel  to  that  effect.  I  see  no  reason 
to  doubt  the  power  of  Congress  to  authorize  the  President 
to  make  this  regulation  prohibiting  the  importation  of  pure 
spirits  into  the  district  of  Alaska,  under  such  penalties  as 
Congress  may  have  prescribed.  In  fact,  it  is  simply  au- 
thorisdng  the  President  to  determine  and  declare  when  and 
how  far  section  4  of  the  act  of  July  27, 1868,  should  go  into 
effect.  It  is  believed  that  an  examination  of  the  legislation 
of  congress  will  disclose  many  instances  of  like  authority 
and  duty  imposed  on  the  Presidenti  and  that  the  power 
to  do  so  has  never  been  seriously  questioned. 

There  must  be  a  decree  for  the  libellant  condemning  the 
vessel  and  cargo  as  forfeited  to  the  United  States,  for  the 
cause  stated  in  the  third  article  of  the  libel.  As  to  the 
other  causes  of  forfeiture  stated  in  the  libel,  it  is  not  nec- 
essary to  express  an  opinion  upon  them. 

The  vessel  and  cargo  having  been  delivered  to  the  re* 
spective  claimants  on  bond,  a  decree  will  also  be  entered 
that  the  libellant  recover  off  the  obligors  in  said  bonds 
respectively,  the  sums  of  $4,300  and  13,064,  the  appraised 
values  respectively  of  said  vessel  and  cargo,  and  that,  unless 
the  same  is  paid  into  Court  within  ten  days  therefrom,  that 
libellant  have  execution  therefor. 
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George  Drew  et  al.  v.  Pope  &  Talbot. 

DiBTBIOT  COUBT,   DiBTBICT  OF  CaLIFOBKU. 
OCTOBEB   20,   1871. 

1.  Bbamin  Paid  out  of  Pbocbeds  of  WbeckedVessel. — The  rule  of  the  mar- 

itime h&w,  as  declared  by  Mr.  Justice  Wasb,  that  the  seaman  is  entitled, 
in  cases  of  wreck  or  semi  naufragiylm^  to  be  paid  out  of  the  savings  of  a 
wreck,  or  the  proceeds  of  a  condemned  vessel,  not  only  his  wages,  but 
an  additional  amount  equal  to  the  expenses  of  his  return  home,  are 
superseded  by  the  special  laws  on  the  subject  enacted  by  Congress. 

2.  Wbeckkd  Ybss£i<,  Paykent  of  Extba  Wages  to  Consul. — ^Wheu  a  vesael 

had  been  condemned  and  sold,  as  not  worth  repairing ;  and  the  master, 
at  the  instance  of  the  consul,  paid  to  the  latter  the  three  months  extra 
wages  required  by  law  to  be  paid  to  him,  when  a  vessel  is  voluntarily 
sold;  which  wages  the  men  failed  to  receive,  or  apply  for;  held.  That 
the  payment  of  the  extra  wages  to  the  consul,  discharged  the  owner's 
liability  therefor;  but  that  the  master  had  no  right  to  deduct  from  the 
amounts  due  the  men,  a  charge  for  exchange. 

Before  Hoffman,  District  Judge. 
The  facts  appear  in  the  opinion  of  the  Court. 
D,  T.  SuUivan,  for  libellants. 
MUton  Androa,  for  respondents. 

Hoffman,  J, :  The  libellants  in  this  case  were  shipped  as 
seamen  on  board  the  ship  Guiding  Siar^  for  a  voyage  from 
this  port  to  Hongkong  and  back.  The  outwara  voyage 
was  duly  performed,  and  the  return  voyage  commenced. 
Shortly  after  leaving  Hongkong,  the  vessel  encountered  a 
typhoon,  from  which  she  sustained  such  injuries,  as,  in 
the  judgment  of  the  master,  to  compel  her  return  to  Hong- 
kong. On  her  arrival  at  Hongkong,  a  survey  was  held 
upon  her,  and  she  was  found  to  be  in  such  a  condition,  as 
to  render  it  inexpedient  to  repair  her.  It  was  thereupon 
determined  to  sell  her,  and  the  men  were  discharged.  The 
vessel  was  subsequently  sold  for  $5,700. 

It  is  claimed  on  the  part  of  the  libellants  that  they  were 
entitled,  under  these  circumstances,  to  receive  their  wages 
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up  to  the  time  of  their  discharge,  together  with  a  further 
sum  sufficient  to  cover  the  expenses  of  their  return. 

The  respondents  contend  that  the  return  voyage  having 
been  broken  up  by  perils  of  the  seas,  and  no  freight  having 
been  earned  thereon,  the  men  were  entitled  to  receive  only 
their  wages  for  the  outward  voyage,  and  during  one  half  of 
the  time  the  vessel  lay  at  the  outward  port  of  delivery;  and 
that  more  than  this  amount  is  admitted  to  have  been  paid 
to  them. 

The  right  of  mariners  to  be  compensated  out  of  the  sav- 
ings of  a  wreck,  which  they  have  assisted  in  preserving, 
is  recognized  by  all  the  authorities  on  maritime  law. 
Whether  this  compensation  is  to  be  deemed  wages  earned 
under  their  contract,  and  payable,  because  the  case  of  ship- 
wreck constitutes  an  exception  to  the  general  rule,  that  no 
wages  are  due  where  no  freight  is  earned;  or,  whether  the 
contract  is  to  be  regarded  as  a  mere  salvage  compensation, 
has  been  much  debated  in  the  courts.  The  weight  of  au- 
thority is  perhaps  in  favor  of  the  former  view. 

The  point  is  not  ordinarily  of  much  practical  importance; 
for  it  is  admitted,  by  those  who  maintain  that  the  compensa- 
tion is  in  the  nature  of  salvage,  that  the  amount  to  be  paid 
is  merely  the  wages  due;  so  that,  whether  it  be  termed 
'*  wages,*'  or  '^ wages  in  the  nature  of  salvage,'*  is  ofteq,  as 
observed  by  the  editor  of  the  8th  edition  of  Kent's  Com- 
mentaries, a  question  of  verbal  discussion  and  criticism 
rather  than  of  a  substantial  distinction. 

In  T/ie  Two  Catharines,  2  Mass.  319,  Judge  Stobt  put  the 
claim  of  the  seamen  to  wages  in  case  of  shipwreck,  on  the 
ground  of  a  qualified  salvage  allowance,  but  he  observes,  in 
a  note  to  the  6th  edition  of  Abbott  on  Shipping,  p.  753, 
that  the  court  intimated  that  it  ought  to  be  put  on  the 
ground  of  an  exception  to  the  rule,  that  no  wages  are  due 
where  no  freight  is  earned;  but  he  did  not  then  think  that 
the  rule,  upon  the  authorities  had  been  so  construed.  In 
the  subsequent  case  of  The  Neptune,  1  Hagg.  227,  Lord 
Stowell,  in  an  elaborate  and  admirable  judgment,  allowed 
seamen  their  wages,  as  such,  out  of  the  savings  of  a  wreck, 
recognizing  their  claim  as  a  distinct  exception  to  the  gen- 
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eriJ  rale.  (See  Curtis*  B.  &  Dut.  M.  S.  286-290;  the  J£»- 
iosait,  Spragae*8  K.) 

**  That  there  may  be,  in  the  infinite  range  of  hnman  poasi- 
bilities  that  may  happen  in  the  intercoorse  of  men,  circum- 
stances which  might  indnce  the  oonrt  to  open  itself  to  their 
daim  as  salvors/*  was  admitted  by  Lord  Stowell  in  The 
Neptune  (ubi  aup.)  and  Judge  Stoby  in  the  Tivo  Caiharinee^ 
observes,  "  In  my  judgment  there  is  not  any  principle  of 
law  which  authorizes  the  position,  that  the  character  of  sear' 
men  creates  an  incapacity  to  assume  the  character  of  sal- 
vors.'*  But  it  is  evident  that  the  cases  referred  to  by  these 
great  judges,  as  of  possible  occurrence,  are  rare  and  ex- 
ceptional, and  where  the  seaman,  by  some  extraordinary 
exertions  or  signal  display  of  gallantry  and  energy,  may 
justly  be  deemed  to  have  performed  services  beyond  those 
to  which  his  contract  and  his  duty  bound  him,  and  which, 
therefore,  entitle  him  to  an  additional  recompense.  But, 
as  observed  by  Lord  Stowell,  '*  those  circumstances  must 
be  very  extraordinary  indeed,  for  it  is  the  stipulated  duty 
of  the  crew  (to  be  compensated  by  wages)  to  protect  the 
ship  through  all  perils^  and  their  entire  possible  service  for 
this  purpose  is  pledged  to  that  extent.*'  {The  Neptune^  ubi 
$up.) 

In  the  case  of  the  Dawn^  Davies  B,  p.  142,  it  was 
held  by  Mr.  J.  Wars,  after  an  elaborate  examination  of  the 
provisions  of  the  ancient  laws  of  the  sea,  that  the  maritime 
law  on  principles  of  public  policy  allows,  in  case  of  ship- 
wreck, an  extra  reward  beyond  their  wages,  and  in  the  nature 
of  salvage  to  seamen  according  to  their  merit,  against  the 
property  saved,  which  ought  not  to  be  less  than  the  expenses 
of  their  return  home.  The  case  in  which  this  judgment  was 
rendered,  was,  in  all  respects,  similar  to  the  case  at  bar. 
The  vessel  was  compelled  by  sea  perils  to  seek  a  harbor  of 
refuge,  where,  after  a  survey,  she  was  condemned  and  sold 
as  a  wreck. 

No  extraordinary  exertions  on  the  part  of  the  crew  be- 
yond the  line  of  their  ordinary  duty  were  shown,  and  the 
decision  recognises  the  right  of  seamen  in  every  case  of 
shipwreck,  or  of  9emi-riaufragium^  where  the  vessel  has 
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been  rendered  nnnayigable  by  sea  perils,  and  condemned 
and  sold,  to  a  salvage  remnneration  in  addition  to  their 
wages,  at  least  equal  to  the  expenses  of  their  return  home, 
unless  they  have  forfeited  the  right  by  their  miscondact. 
At  the  time  this  decision  was  rendered,  the  act  of  Angust 
18,  1866,  had  not  been  passed.  By  that  act  it  is  express* 
ly  proyidedy  that  in  cases  of  wrecked*  or  stranded  ressels, 
or  yessels  condemned  and  sold  as  unfit  for  service,  no  pay- 
ment of  extra  wages  shall  be  required.  (BrigMy's  Dig.y 
p.  179.)  In  this  act*  and  the  act  of  1840,  to  which  it  is  an 
amendment,  the  attention  of  congress  was  specially  directed 
to  the  subject  of  securing  to  seamen  discharged  abroad  the 
means  of  returning  to  their  homes.  Upon  the  sale  abroad, 
of  any  vessel  not  rendered  necessary  by  superior  force^ 
damage  by  tempest,  or  other  casualty,  the  master  is  required 
to  deposit  with  the  consul  three  months  extra  pay,  two 
thirds  thereof  to  be  paid  to  the  seamen  upon  his  engage- 
ment on  board  any  vessel  to  return  to  the  United  States, 
and  the  other  third  to  be  retained  by  the  consul  as  a  fund, 
Ac. 

It  may  therefore  be  justly  concluded  that  congress,  in 
this  class  of  oasesi  intended  to  exempt  the  master  from  the 
duty  of  providing  means  for  the  return  of  the  seamen;  and, 
if  so,  the  provision  in  question  must  be  taken  as  repealing 
or  superseding  the  rule  of  the  maritime  law,  as  declared  by 
Mr.  Justice  Wabe,  even  if  such  a  rule  had  theretofore  been 
recognised  and  established  in  our  jurisprudence.  The 
point,  however,  is  not  material  to  the  present  case;  for  the 
master  has  paid  to  the  consul  the  whole  amount  of  extra 
wages,  which  would  have  been  required  of  him,  if  the  vessel 
had  been  voluntarily  sold.  The  men  declare  that  they  have 
not  received  them ;  but  they  do  not  appear  to  have  demanded 
them  of  the  consul;  and,  even  if  they  had  done  so,  and  pay- 
ment had  been  refused,  the  default  of  the  consul  would  not 
have  rendered  the  master  liable  to  pay  them  a  second  time. 
That  the  payment  was  properly  made  to  the  consul,  and  not 
to  the  men»  is  clear  from  the  explicit  language  of  the  law, 
and  from  the  provisions  of  the  act  of  1840,  which  require 
that  the  two  thirds  belonging  to  the  men  shall  be  paid  them 


76  Dbew  v.  Pope  &  Talbot.  [Dist.  Ct. 

Opinion  of  the  Goart— Hoffman,  J.  [October, 

by  the  consul  only,  upon  their  engagement  on  board  of  a 
vessel  to  return  to  the  United  States,  and  from  those  of  the 
act  of  1856,  which  require  the  consul  to  pay  out  of  the 
seamen's  share  of  extra  wages  any  expenses  he  may  have 
incurred  for  board  or  necessaries,  after  his  discharge,  and 
direct  him  to  retain  a  sufficient  sum  for  the  purpose,  pay- 
ing over  to  the  seamen  only  the  balance.  It  may  be  ob- 
jected that  this  payment  was  a  nullity,  because  no  extra 
wages  were  required  to  be  paid  by  the  act  of  congress, 
and  the  claim  of  the  seamen,  under  the  maritime  law,  can- 
not be  satisfied  by  a  payment  to  the  consul.  But  they 
claimed  extra  wages,  and  their  claim  was  allowed  by  the 
consul,  and  paid  by  the  master;  they  cannot  now  be  heard 
to  say  that  their  claim  was  a  different  one,  and  such  as 
could  only  be  satisfied  by  a  direct  payment  to  themselves. 
Moreover,  the  master  had  a  right  to  waive  the  exception  of 
the  law  in  favor  of  stranded  and  condemned  vessels,  to 
treat  the  sale  as  a  voluntary  one,  and  fulfill  all  the  obliga- 
•tions  imposed  on  masters,  in  cases  of  voluntary  sales. 

It  is  contended  by  the  advocate  for  the  libellants,  that  the 
proof  of  unnavigability  of  the  vessel  are  insufficient;  that  the 
report  of  the  surveyors  is  inadmissible  to  prove  the  truth  of 
the  statements  it  contains,  and  that  it  does  not  satisfactorily 
appear  that  the  vessel  might  not  have  been  repaired,  and 
resumed  her  voyage  within  a  reasonable  time.  Assuming 
these  positions  to  be  well  taken,  the  result  is  that  the  sale 
must  be  considered  a  voluntary  one,  and  the  consul  was 
right  in  exacting,  and  the  master  in  paying  to  him,  the 
three  months'  extra  wages  required  by  law;  upon  doing 
which,  the  master  was  relieved  from  further  liability. 

The  evidence  of  the  payment  of  the  extra  wages  consists 
of  the  master's  positive  testimony  to  that  effect,  corroborated 
by  the  deposition  of  the  vice-consul,  or  consul's  clerk,  who 
swears  that  he  has  every  reason  to  believe  the  fact,  though 
he  did  not  see.  the  payment  actually  made.  The  master 
also  produces  a  receipt  for  the  wages,  signed  by  the  consul. 
The  men  admit  that,  after  receiving  their  wages  earned, 
they  made  no  subsequent  application  to  the  consul  for  ex- 
tra wages  deposited  with  him.     The  payment,  therefore,  of 
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these  wages  to  the  consul  by  the  master  must  be  taken  as 
fully  proved. 

It  is  further  contended,  on  the  part  of  the  men,  that 
the  amounts  paid  them  were  less  than  the  wages  earned 
up  to  the   time  of  their  discharge.     In  support  of  this 
allegation,   they   produce    certain    slips   of    paper,    upon 
which  the  amounts  due  them  are  marked,  and  which  they 
say  was  all  they  received.     Mr.  Nickerson,  however,  states 
that  these  slips  were  handed  to  the  men  before  their  ac- 
counts were  made  up,  merely  as  an  approximate  statement 
of  the  sums  due  them,  and  to  be  exhibited  to  the  boarding- 
house  keepers  by  the  men,  to  enable  them  to  obtain  credit 
for  board  and  lodging.     That  the  accounts  were  accurately 
made  up  on  the  succeeding  day,  and  the  full  amounts  due 
the  men,  as  shown  by  the  captain's  books,  were  paid  them 
in  the  consul's  office,  the  men  signing  a  receipt  therefor. 
This  receipt  is  produced  and  sworn  to  by  the  master.     It  is 
also  identified  by  Mr.  Nickerson,  who  testifies  that  it  was 
signed  by  the  men  in  his  presence;    and  that  the  sums 
therein  mentioned  were  paid  them,  less  only  the  difference 
in  exchange,  or  cost  of  procuring  American  money,  and  a 
sum  deposited  with  the  boarding-house  keepers  as  security 
for  board,  with  the  assent  of  the  men,  and  in  accordance 
with  the  custom  of  the  place.     This  evidence  is,  I  think, 
sufficient  to  establish  that  the  men  received  the  sums  re- 
ceipted for  by  them,  less  only  the  deductions  above  men- 
tioned.    But  I  cannot  perceive  by  what  right  the  master 
deducted  from  their  wages  the  expense  he  was  put  to,  in 
obtaining  the  funds  to  pay  them.     If  he  had  contracted 
with  them  to  pay  a  certain  sum  in  American  gold  coin,  in 
China,  it  would  have  been  clearly  his  duty  to  fulfill  his  con- 
tract according  to  its  terms,  and  to  provide,  at  his  own  ex- 
pense, the  means  for  doing  so.     In  this  case,  the  law  im- 
posed on  him  the  duty  of  paying  a  certain  sum  of  money; 
hat  duty  arose  upon  the  happening  of  a  contingency,  which 
he  was  bound  to  provide  for.     He  has  no  more  right  to  say 
that  the  fulfillment  of  this  duty  was  expensive  to  him,  and 
that  expense  must  be  borne  by  the  men,  than  any  merchant 
who  had  contracted  to  deliver  a  similar  sum  in  American 
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coin  at  a  foreign  port,  woald  have,  to  charge  the  person 
with  whom  he  had  contracted,  the  expense  incurred  in  ob- 
taining it. 

I  think  that  the  amount  so  deducted  must  be  paid  to  the 
men.  The  sum  is  insignificant,  and  the  deduction  was 
probable  made  by  the  master  under  a  misconception  of  his 
rights. 

A  decree  for  the  amount  charged  for  exchange,  to  be 
settled  before  a  commissioner,  if  the  parties  are  unable  to 
agree,  but  without  costs,  must  be  entered. 


C.  p.  Moorman,  et  al.  v.  Walter  Hooe,  et  al. 

OiBonrr  Court,  Disnacf  of  Oaufobkia. 
OCTOBEB  21,  1871. 

1.  Tbai>b<Ma.bk.    BiaosTBT  48  £Ti]>i]ros.— The  certificate  of  the  regiatry  of 

a  trade-mark,  issued  to  the  claimant  by  tho  Commissioner  of  Patents, 
under  the  act  of  congress  of  July  8,  1870,  is  not  conclnsiye  CTidenee 
that  the  device  elaimed  as  a  trade-mark,  is,  or  can  become,  a  Imefid 
trade-mark,  or  that  the  claimant  is  the  first  appropriator,  and  entitled  to 
its  eyclusiye  use. 

2.  FoBK  07  Babbel  as  a  Tbadb-Mabk. — A  barrel  of  pecnliar  form,  dimen- 

sions and  capacity,  irrespective  of  any  marks  or  brands  impressed  upon, 
or  connected  with  it,  cannot  become  a  lawfal  trade»mark,  or  a  substan- 
tive part  of  a  lawful  trade-mark. 

Before  Sawyer,  Circuit  Judge. 

Bill  in  Equtft,  the  object  of  which,  is,  to  obtain  a  decree 
restraining  an  alleged  infringement  of  complainants'  trade- 
mark. 

From  some  time  prior  to  1857,  till  Jnlj  2,  1860,  one  J. 
H.  Gutter,  and  complainant,  Moorman,  were  doing  business 
as  partners  at  Louisville,  Kentucky,  under  the  name  of 
^*  J.  H.  Cutter  &  Co.''  The  firm  was  engaged  in  the  manu- 
facture and  sale  of  whisky.  Their  whisky  acquired 
throughout  the  country,  and  particularly  in  the  State  of  Cal- 
ifornia, a  high  reputation  for  excellence,  and,  was  generally 
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known  as  ''Gntter  Whisky."  The  said  «' J.  H.  Gutter  A 
Co.,"  adopted  for  their  California  trade,  a  barrel  of  pecul- 
iar shape  and  size,  in  which  their  whiskies  for  said  market, 
were  put  up,  shipped  and  sold.  The  said  barrel  was 
adopted  as  a  trade-mark,  in  part,  to  enable  dealers  in 
whiskies  to  more  readily  distinguish  the  whiskies  of  said 
firm,  from  those  manufactured  and  sold  by  other  parties. 
The  said  barrel  is  made  of  staves  thirty-height  inches  in 
length,  «id  one  and  one  foorth  inohes  thick.  It  is  twenty 
inches  diameter  at  the  head,  has  sixteen  wooden,  and  four 
heavy  iron  hoops,  and  is  of  the  capacity  of  fifty  gallons; 
while  ordinary  whisky  barrels  are  but  thirty-two  inches 
long,  with  staves  of  half  that  thickness,  and  fewer  hoops, 
and  have  a  capacity  of  only  forty  gallons. 

These  barrels,  thus  used  by  said  **J.  H.  Gutter  &  Go.,** 
to  contain  the  whiskies  manufactured  and  sold  by  them, 
were  branded  on  the  head  with  the  words,  '*  J.  H.  Gutter, 
Old  Bourbon,''  and  '*  J.  H.  Gutter,  Pure  Old  Rye."  The 
words  *' J.  H.  Gutter,"  being  in  an  arc  of  a  circle,  the 
words  **  Old,"  and  '^Pure,"  respectively  being  in  a  straight 
line  within  the  arc  under  the  words  **  J.  H.  Gutter,"  and, 
the  words  '^  Bourbon"  and  '^  Old  Bye,"  on  a  straight  line 
directly  under  the  others,  below  the  arc  formed  by  the 
name.  The  initials,  **  J.  H.  G."  were  also  branded  on  the 
barrel  near  the  bung-hole,  as  a  bung  mark. 

In  the  year  1859,  they  added  an  English  crown,  as  a  part 
of  the  trade  mark,  which  was  branded  on  the  head  just 
below  the  centre,  and  under  the  words  '^  J.  H.  Gutter,  Old 
Bourbon,"  and  *' J.  H.  Gutter,  Pure  Old  Rye." 

These  barrels  and  marks  were  used  by  said  J.  H.  Gutter 
A  Co.,  in  their  whisky  trade  till  on,  or  about,  July  2,  1860,  ^ 
when  said  J.  H.  Gutter,  for  a  valuable  consideration,  sold 
and  transferred  all  his  right,  title  and  interest  in  the  busi- 
ness, and  to  the  trade-marks  and  brands,  and  the  sole  right 
to  use,  and  sell  the  same,  to  the  complainants  in  this  case; 
and  the  said  complainants  under  the  firm  name  of  *'G.  P. 
Moorman  A  Go.,"  have  continued  to  carry  on  the  said  busi- 
ness, of  manufacturing  and  selling  whiskies  at  Louisville, 
Kentucky,  and  putting  them  up  and  selling  them  in  said 
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barrels,  branded  with  said  marks,  from  said  date  to  the 
present  time  claiming  the  said  barrel,  and  said  marks  as 
their  trade-mark. 

In  the  month  of  November,  1870,  the  complainants  filed, 
and  caused  to  be  recorded,  in  the  United  States  patent 
office,  at  Washington,  a  verified  statement  and  claim  of 
said  trade-mark,  having  annexed  thereto  a  fac  simile  of  the 
said  barrel,  together  with  the  marks  aforesaid  branded 
ihereon,  and  tinder  the  English  crown,  the  further  words  in 
five  eliptical  lines,  '^A.  P.  Hotaling  &  Co.,  San  Francisco, 
Sole  Agents,  for  Pacific  Coast."  And  on  the  other  end  in 
three  lines  forming  an  elipse,  the  words  ''  C.  P.  Moorman 
A  Co.,  Manufacturers,  Louisville,  Kj.;"  and,  thereupon, 
the  United  States  Commissioner  of  Patents  issued  to  said 
complainants  the  certificate  provided  for  in  the  act  of  con- 
gress relating  to  the  subject.  A  true  copy  of  the  fac  simile 
of  said  barrel,  and  of  tiie  said  marks  branded  thereon,  is 
annexed  to  the  bill. 

Upon  the  issue,  as  to  whether  J.  H.  Cutter  was  the 
originator  of  said  barrel,  and  whether  he  and  his  successors, 
the  said  complainants,  solely  used  said  barrel,  and,  whether 
it  was  generally  known  in  the  whisky  trade,  as  the  ''Cutter 
Barrel,"  the  testimony  is  very  voluminous,  and  is  in  strik- 
ing conflict.  After  a  careful  consideration  of  the  testimony, 
the  court  found  that  J.  H.  Cutter  did  originate,  and  first 
use  this  peculiar  barrel  in  the  liquor  trade;  that  the  barrel 
was  of  unusual  form  and  dimensions;  that  when  the  pattern 
was  furnished,  it  was  necessary  to  have  staves,  and  other 
stock  got  out  expressly  for  this  barrel;  that  Cutter  adopted 
it  for  his  whiskies,  and  continuously  used  it  for  the  Cali- 
fornia trade,  till  he  transferred  his  interest  in  the  business, 
barrel,  and  brand  to  complainants;  that  the  complainants 
have  continued  to  use  it  from  that  time  till  the  present, 
claiming  it  as  their  barrel;  that  the  said  barrel  has  not  been 
used  by  other  parties,  except  occasionally,  when  it  has  been 
manufactured  clandestinely,  and  used  without  the  knowl- 
edge, or  when  known,  against  the  protest  and  claim  of  the 
complainants,  and  their  assignor;  that  especially  for  up- 
wards of  ten  years  last  past,  the  complainants  and  their  as- 
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signor,  have  shipped  every  year  large  quantities  of  whiskies 
in  said  barrel  to  California,  and  sold  them  on  the  Pacific 
coast  under  the  name  of  Gutter  whisky,  and  that  no  other 
person  has,  during  that  time,  and  prior  to  the  acts  of  de- 
fendants  complained  of,  shipped  any  considerable  quantity 
of  whisky  in  similar  barrels;  that  the  said  barrel  had  be- 
come very  generally  known  in  the  trade  in  San  Francisco 
and  on  the  Pacific  coast,  as  the  ''Cutter  Barrel,'"  so  much 
so,  that,  if  a  party  familiar  with  the  trade  and  this  barrel, 
should  see  such  barrel,  even  at  a  distance,  as  across  the 
street,  he  would  expect  to  find  it  contain  **  Cutter  Whisky." 

The  defendants  are  agents  at  San  Francisco,  California, 
for  the  sale  of  whiskies  on  the  Pacific  coast,  for  Jesse  Moore 
&/  Co.,  a  firm  euf^-i;^%  I  in  the  manufacture  and  sale  of  whisky 
at  Loaisville,  Keuhic\y.  Within  the  two  years  next  pre- 
ceding the  filing  of  the  bill,  said  Jesse  Moore  &  Co.  ship- 
ped to  defendants  at  San  Francisco,  several  hundred  barrels 
of  whisky  for  sale,  and  the  said  defendants  have  sold,  and 
they  are  now  engaged  in  selling,  said  whiskies  in  California, 
and  elsewhere  on  the  Pacific  coast.  Said  whiskies  are  put 
up  in  barrels,  which  are  in  all  respects  as  to  size,  shape, 
and  general  appearance,  so  far  as  the  barrel  itself  is  con- 
cerned, a  close  imitation  of  the  barrel  which  complainants 
use  for  their  ''Cutter  Whisky." 

The  appearance  of  the  two  barrels  is  manifestly  alike,  and 
any  party  looking  at  the  two  barrels,  without  regarding  the 
marks  on  them,  would  at  once  pronounce  them  the  same 
barrel.  The  defendants,  doubtless,  intended  the  barrels  to 
be  alike;  for  they  directed  their  principals  to  send  their 
whisky  in  such  barrels,  and  that  they  might  do  so,  sent 
them  the  measures  of  the  barrel  used  by  the  complainants, 
and  called  the  "Cutter  Barrel."  But  the  marks  on  the 
barrels  are  wholly  different.  The  Bourbon  whisky  barrel  of 
defendants  has  branded  on  one  head  in  the  centre,  and 
within  a  circle  burnt  into  the  head,  and  in  a  circular 
form,  the  words,  "G.  H.  Moore,  Bourbon;"  and  within  the 
circle  formed  by  these  words,  the  word  "Old,"  in  a  straight 
line  with  a  star  above  and  below  it.  Over  this  center  brand 
are  the  words  "£.  Chielovich  &  Co.,"  forming  the  arc  of  a 
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circle,  and  under  these  words,  in  three  straight  lines,  are 
the  words,  ''San  Francisco,  Cal.,  Sole  Agents  for  the  Pacific 
coast;"  and  at  the  bnng,  as  a  bung-mark,  the  initials  "  6. 
H.  M." 

The  Bye  whisky  barrel  has  the  words  in  a  similar  form 
and  situation,  ''E.  Ghielovich  &  Co.,  San  Francisco,  Gal., 
Sole  Agents  for  the  Pacific  coast.  J.  Moore  &  Go.,  Old 
Bye  whisky;"  and  as  a  bong-mark,  the  initials  ''J.  M." 

There  is  no  similarity  in  the  marks  and  devices  branded 
on  the  barrels  of  the  respective  parties,  or  in  the  form  in 
which  the  words  are  arranged.  There  is  nothing  in  these 
marks  or  devices  aside  from  the  barrel  that  would  lead  a 
purchaser  to  mistake  one  for  the  other.  The  only  similarity 
between  the  packages  is  the  barrel  itself,  independent  of 
the  marks  upon  it,  but  in  this  particular  the  defendants* 
package  is  a  clear  imitation  of  complainants'. 

As  there  is  no  claim  that  there  is  any  simulation  of  the 
marks  or  brands  on  the  barrel,  it  will  be  unnecessary  to 
more  particularly  describe  them. 

The  defendants  sell  their  whiskies  as  Jesse  Moore  k 
Go.'s  whiskies,  and  make  no  representation  that  their  whis- 
kies are  "  Gutter  Whisky,"  other  than  so  far  as  the  fact 
that  they  use  a  similar  ban  el  to  that  in  which  ''Gutter 
Whisky"  has  been  so  long  sold,  as  to  become  known  as 
the  package  which  ordinarily  contains  "  Gutter  Whisky," 
can  be  regarded  as  such  a  representation. 

Jfw.  if.  Fatlerson  and  Alex.  Campbell,  for  complainants. 

HaU  McAUister  and  W.  H.  Rhodes,  for  defendants. 

0 

Sawteb,  Gircuit  Judge.  The  complainants  do  not  claim 
that  there  is  any  infringement  upon  that  part  of  what  they 
claim  to  be  their  trade-mark,  which  consists  of  the  words 
and  devices  stamped  upon  the  barrel.  The  claim  is  that 
there  is  an  infringement  by  the  use  of  the  barrel  only. 

Is  the  plaintiff  entitled  to  the  exclusive  use  of  a  barrel  of 
this  peculiar  form,  construction  and  capacity,  without  re- 
gard to  any  mark  or  device  impressed  upon,  or  connected 
with  it?    Gan  a  barrel  of  this  description  be  appropriated 
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as  a  trade  mark,  or  substantive  part  of  a  trade-mark,  so  as 
to  exclude  the  rest  of  the  world  from  using  it  in  the  same 
branch  of  business?  U  so,  the  complainants,  in  my  judg- 
ment,  are  entitled  to  the  relief  sought,  otherwise,  not. 

Complainants  invoke  the  act  of  congress,  of  July  8, 1870, 
entitled,  ^'An  act  to  revise,  consolidate  and  amend  the 
statutes  relating  to  patents  and  copy-rights."  (16  Stat,  at 
L.  198).  The  seventy-seventh  section  provides,  "That 
any  person  or  firm  domiciled  in  the  United  States  *  *  *, 
and  who  are  entitled  to  the  exclusive  use  of  any  lawful 
trade-mark,  or  who  intend  to  adopt,  and  use  any  trade- 
mark for  exclusive  use  within  the  United  States,  may  obtain 
protection  for  such  lawful  trade-mark  by  complying  with 
the  following  requirements,  to  wit:"  stating  the  conditions. 

The  seventy-eighth  section  provides  that  the  party  or 
firm,  performing  the  statutory  conditions,  shall  be  entitled 
to  use  the  trade-mark  for  thirty  years,  and  that  "no  other 
person  shall  lawfully  use  the  same  trade-mark,  or  substan- 
tially the  same,  or  so  nearly  resembling  it,  as  to  be  calcu- 
lated to  deceive  upon  substantially  the  same  description  of 
goods."  The  seventy-ninth  section  provides  a  remedy  for 
violation  of  the  right  by  imitation,  etc.,  by  an  action  for 
damages,  and  injunction.  It,  also,  provides,  that,  "the 
commissioner  of  patente  shall  not  receive  and  record,  any 
proposed  trade-mark  which  is  not,  and  cannot  become,  a 
lawful  trade-mark."  The  eightieth  section  makes  the  cer- 
tificate of  the  commissioner  under  seal  of  the  patent  office, 
"  evidence  in  any  suit  in  which  such  trade-mark  shall  be 
brought  into  controversy." 

It  is  not  denied  that  the  complainants  have  performed  all 
the  acts  required  by  the  act  of  congress  to  secure  the  pro- 
tection contemplated,  and  that  the  certificate  of  the  com- 
missioner of  patents  was  in  form  regularly  issued.  This 
being  so,  complainants  insist,  that  the  court  can  only  look 
to  the  certificate,  and  the  act  of  congress,  to  determine  the 
question  at  issue;  that  the  act  of  congress  confers  upon 
the  commissioner  jurisdiction  to  examine  and  determine 
whether  the  proposed  trade-mark  is,  or,  can  become  a  law- 
ful trade-mark;  whether  it  was  first  used  and  appropriated 
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by  the  claimant,  or  is  not  identical  with  a  trade-mark  ap- 
propriated to  the  same  class  of  goods,  and  belonging  to  a 
different  party,  or  already  registered,  or,  received  for  regis- 
tration; and  whether  it  does  not  so  nearly  resemble  any 
trade-mark  registered  or  filed  for  registry,  as  to  be  likely  to 
deceive  the  public;  and,  that  having  jurisdiction  to  deter- 
mine these  matters,  his  determination  is  conclusive,  and 
the  questions  are  not  open  to  examination  in  this  Court. 
(Rubber  Co.  v.  Goodyear j  9  Wal.  796,  and  Eureka  Co.  v.  Bailey 
Co.,  11  ib.  492,  are  cited  as  sustaining  the  proposition.) 

I  cannot  assent  to  this  view.  The  cases  cited  only  go  to 
the  point,  that  a  patent  cannot  be  collaterally  attacked  on 
the  ground  that  the  extension  and  re-issue  of  the  patents  in 
question  had  been  procured  by  fraud.  It  was  held,  that, 
if  the  patents  themselves  were  to  be  avoided  on  the  ground 
of  fraud  in  their  issue,  the  patents  being  otherwise  good, 
it  must  be  done  by  a  direct  proceeding  in  equity  to  vacate 
them.  That  is  an  entirely  different  question  from  the  one 
now  presented.  The  proceeding  before  the  commissioner 
to  obtain  protection  for  a  trade-mark  under  the  act  of  con- 
gress, is  purely  ex  parte.  Other  parties  have  no  notice, 
actual  or  constructive.  They  have  no  opportunity  to  be 
heard,  and  their  rights  cannot  be  thus  conclusively  deter- 
mined in  a  proceeding  to  which  they  are  in  no  sense  parties. 
The  certificate  of  the  commissioner  of  patents,  I  take  it^ 
can  have  no  more  conclusive  effect  as  to  the  rights  of 
third  persons,  than  a  patent  issued  under  the  patent  laws 
by  the  same  commissioner  of  patents.  The  commissioner 
in  such  cases  is  required  to  investigate  the  claim  to  the 
patent,  and  to  determine  whether  the  subject  of  the  applica- 
tion is  patentable;  whether  the  applicant  is  the  inventor; 
whether  it  is  new,  and  useful,  etc.  While  the  patent  is 
held  to  be  prima  facie  evidence,  that  the  machine  is  new 
and  useful,  it  is  nowhere  held  to  be  conclusive  on  these 
points,  or  upon  the  point  whether  the  machine,  or  device, 
or  article,  is  the  proper  subject  of  a  patent.  On  the  con- 
trary, in  every-day  practice  in  the  courts  in  patent  cases, 
the  very  questions  most  frequently  considered  and  deter- 
mined, are,  whether   the   thing  patented  is  patentable; 
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whether  it  is  new,  or  useful,  etc. ;  and,  in  the  Tery  cases 
cited  to  sustain  complainants^  position,  the  court  deter- 
mined questions  as  to  the  patentability  of  the  articles  in- 
Yolyed  in  the  patent.  If  the  principle  contended  for  could 
be  maintained, there  is  not  a  barrel,  or  package  of  any  kind 
in  use  in  mercantile  transactions,  which  could  not  be  ap^ 
propriated  as  a  trade-mark,  no  matter  how  long,  or  how 
generally  it  had  been  in  use,  if  a  party  could,  in  an  ex  parte 
application,  by  any  representation,  fraud,  or  other  means, 
once  procure  it  to  be  registered,  and  the  certificate  issued : 
for  this  would  be  conclusive  upon  ail  the  world,  upon  the 
points  that  it  could  become  a  trade-mark,  and  that  the  ap»- 
plicant  was  the  first  to  appropriate  and  use  it,  for  that  pur- 
pose. 

This  point,  in  my  judgment^  must  be  determined  against 
the  complainants. 

This  brings  us  to  the  great,  and  highly  important  ques- 
tion, whether  a  barrel  of  peculiar  form  and  dimensions, 
without  any  marks,  symbols,  or  devices  of  any  kind  im- 
pressed upon,  or  connected  with  it,  can,  in  fact  and  in  law, 
become  a  trade-mark,  or  a  substantive  part  of  a  trade-mark, 
so  as  to  invest  the  claimant  with  an  exclusive  right  to  use 
it.  It  will  be  observed  that  the  statute,  under  which  the 
claim  is  made,  does  not  define  the  term,  ''trade-mark,"  or 
say  of  what  it  shall  consist.  The  term  is  used  as  though  its 
signification  was  already  known  in  the  law.  It  speaks  of 
it  as  an  already  existing  thing,  and  protects  it  as  such.  The 
thing  to  be  protected  must  be  an  existing  lawful  ''trade- 
mark,^' or  something  that  may  then  for  the  first  time  be 
adopted  as  a  lawful  trade-mark  independent  of  the  statute. 
There  must  be  a  lawful  trade-mark  adopted  without  reference 
to  the  statute,  and  then,  by  taking  the  prescribed  steps,  that 
trade-mark  so  already  created  and  existing,  may  receive  cer- 
tain further  protection  under  the  statute.  This  is  apparent 
from  the  language  of  the  seventy-seventh  section,  which  speaks 
of  parties,  "who  are  entitled  to  the  exclusive  use  of  any 
lawful  trade-mark,  or  who  intend  to  adopt  and  use  any  trade- 
mark for  exclusive  use,"  etc.,  and,  by  the  seventy-ninth  sec- 
tiouj  which  forbids  the  commissioner  to  receive  and  record 
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any  proposed  trade-mark  which  is  not,  and  cannot  become 
a  lawful  trade-^mark.  It  does  not  say  what  shall  constitute 
a  lawful  trade-^mark.  We  must,  therefore,  go  to  the  law  of 
the  land,  outside  this  statute,  to  ascertain  what  is,  or  what 
may  become  a  lawful  trade-mark;  for  the  statute  leaves  the 
definition  of  a  trade-mark  to  the  law,  as  it  before  stood. 
The  definition  of  a  trade-mark,  given  by  Mr.  Upton,  is  as 
follows,  to  wit:  "A  trade-mark  is  the  namci  symbol,  fignra, 
letter,  form,  or  device,  adopted  and  used  by  a  manufacturer, 
or  merchant,  in  order  to  designate  the  goods  that  he  manu* 
factures,  or  sells,  and  distinguish  them  from  those  manu- 
factured or  sold  by  another;  to  the  end  that  they  may  be 
known  in  the  market  as  his,  and  thus  enable  him  to  secure 
such  profits  as  result  from  a  reputation  for.  superior  skiU, 
industry,  or  enterprise."    (Upton  on  Trade-marks,  p.  9.) 

This  is  a  good  general  definition,  broad  enough  in  its 
terms,  probably,  to  cover  every  case  to  be  found  in  the 
books,  but  it  would  not  alone,  perhaps,  be  sufficient  as  a 
test  by  which  every  individual  claim  of  a  device,  as  a  proper 
trade-mark,  can  be  tried  and  determined,  without  looking 
into  the  cases  from  which  the  definition  is  compiled,  to  see 
what  names,  symbols,  figures,  letters,  forms,  and  devices 
have  been  recogni^sed  and  protected  as  trade-marks.  The 
words  "form,"  and  "  device,"  for  instance,  are  very  broad 
terms,  and  they  might,  in  a  general  and  comprehensive 
sense,  embrace  the  form  of  a  barrel,  or  package,  or  of  the 
article  of  merchandise  itself  sold.  But  the  words  of  de- 
finition are  all  used  in  connection  with  the  word,  "mark," 
and  the  word  mark,  in  its  first  and  usual  signification  is  de- 
fined, by  Webster,  to  be  "a  visible  sign,  made  or  left  upon 
any  thing;  a  line^  point,  stamp,  figure,  or  the  like,  drawn 
or  impressed,  so  as  to  attract  the  attention,  and  carry  some 
information,  or  intimation;  a  token;  a  trace."  And  some 
such  mark  used  in  connection  with,  impressed,  cut,  or 
stamped  upon,  or  attached  to  the  article  manufactured,  or 
sold,  in  the  ordinary  course  of  trade,  embraces  the  usual 
and  ordinary  idea  of  a  "  trade-mark."  The  primary  and  the 
sole  object  of  the  trade-mark,  is  to  distinguish  the  goods 
as  being  a  particular  manufacture,  or  as  belonging  to  a 
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particular  party.  It  is  cut,  stamped,  engraved,  impressed 
upon,  attached,  or  yi  some  way  appended  to  the  goods,  the 
vessel  containing  them,  or  the  covering  wrapped  around 
the  goods  for  this  sole  purpose.  The  object  of  using  a  bar- 
rel, box,  or  other  package,  is  to  contain,  carry,  protect,  and 
preserve  the  goods,  or  for  their  convenient  handling;  and 
form  of  some  kind  and  dimensions,  are  essential  in  a  box, 
barrel,  or  package,  without  ^^hich  it  can  have  no  existence. 
But  the  size  or  shape  of  the  barrel,  box,  or  package  can 
scarcely  be  considered  a  mark,  nor  can  that  be  the  sense  in 
which  the  terms,  *'form"  or  "device,"  are  used  when  em- 
ployed as  a  definition  of  a  mark,  used  for  purposes  of  trade. 
So  general  is  the  idea  that  the  symbol,  figure,  letter,  form, 
or  device^  used  for  a  trade-mark,  must  be  a  mark,  impressed, 
cut,  engraved,  stamped,  cast  upon,  or  in  some  way  wrapped 
around,  or  appended  to,  the  article,  or  the  package,  as 
something  independent  of  the  article  itself,  or  the  package 
used  to  contain  it,  that  it  is  carried  into  the  statutes  of  some 
States,  where  it  is,  doubtless,  only  intended  to  adopt  the 
common  law  definition. 

Thus,  in  the  statute  of  California,  the  language  used  is, 
"any  peculiai"  name,  letter,  mark,  device,  figure,  or  other 
trade-mark,  or  name,  cut,  stamped,  cast,  or  engraved  upon, 
or  in  any  manner  attached  to,  or  connected  with,  any  article, 
or  with  the  covering  or  wrapping  thereof  manufactured,  or 
sold,"  etCk  This  indicates  that  it  was  not  supposed  that  the 
barrel,  package,  covering  or  wrapping  itself,  which  is  used 
for  another  purpose  could  properly  be  used  as  a  trade-mark, 
but  that  the  trade-mark  must  be  some  mark  of  the  kind  in- 
dicated in  some  way,  impressed,  cut,  cast  upon,  or  con- 
nected with,  such  package,  covering,  etc.,  or  the  article  it- 
self. 

The  complainants  in  this  case  prior  to  the  passage  of  the 
act  of  congress  in  question,  filed  their  trade-mark  in  the 
office  of  the  secretary  of  state,  of  California^  and,  in  so 
doing,  they  omitted  the  barrel  as  a  part  of  their  trade-mark, 
although  it  had,  long  before  that  time  been  adopted  and 
used  by  them  in  their  California  trade.  The  reason  as- 
signed for  this  omission  by  their  counsel,  on  the  argument 
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of  this  cause,  in  answer  to  the  suggestion  that  the  omission 
constituted  an  abandonment  of  the  barrel,  was,  that,  nnder 
this  statute  of  California,  thej  could  not  adopt  the  barrel 
as  a  trade-mark,  for  that  the  trade-mark,  under  the  Act, 
must  be  cut,  engrayed,  stamped,  impressed,  cast,  etc.,  on 
the  barrel,  package,  etc.,  and  this,  I  apprehend,  is  the  true 
idea  of  a  trade-mark  at  common  law  with  respect  to  this 
point. 

I  haye  examined  with  care  a  large  number  of  cases  in* 
Tolying  infringements  of  trade-marks,  including  all  the 
recent  cases,  which  I  haye  been  able  to  find,  so  far  as  they 
bear  upon  the  question  in  hand.  It  would  be  an  arduous 
and  unprofitable  task  to  comment  upon  them  all,  and  I 
shall  content  myself  with  stating  briefly  the  resxdt  of  my  eX' 
amination. 

In  eyery  case  there  was  a  trade-mark  proper,  such  as  is 
indicated  in  this  opinion,  embracing  some  name,  symbol, 
figure,  letter,  form  or  deyice,  cut,  stamped,  cast,  impressed 
or  CDgrayed  upon,  blown  into,  or,  in  some  manner  attached 
to  or  connected  with  the  article  manufactured  or  sold,  or 
the  package  containing  it,  or  the  coyering  or  wrapping 
thereof.  Where  the  yessel  containing  the  article  was  of 
glass,  iron  or  other  metal,  whether  of  peculiar  shape  and 
dimensions  or  not,  the  trade-mark  proper  was  often  blown, 
or  cast,  in  the  yessel,  sometimes  on  a  shoulder,  sometimes 
in  the  body  of  the  yessel.  There  were  yarious  ways  of  im- 
pressing upon,  or  connecting  with  the  yessel,  package  or 
article,  the  mark;  but  there  always  was  a  mark  in  fact,  other 
than  the  shape  or  size  of  the  yessel,  or  package.  I  find  no 
case  where  the  yessel,  box,  package,  or  whateyer  contained 
the  article,  has  been  held  to  constitute  a  trade-mark  by 
reason  of  its  peculiar  form  or  dimensions,  independent  of 
any  symbol,  figure  or  deyice  impressed  upon,  or  connected 
with  it  for  a  trade-mark.  I  find  no  case  where  the  use  of 
a  package  of  peculiar  form  and  dimensions  has  been  re- 
strained without  hayingj  imprinted  upon,  or  connected 
with  it,  some  other  symbol,  word,  letter,  or  form,  adopted 
as  a  trade-mark.  There  are  numerous  cases  where  the  use 
of  a  bottle,  or  other  yessel,  or  package,  haying  upon  it  the 
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deTice  adopted  as  a  trude-mark,  has  been  injoined,  but,  I 
find  none  restraining  the  use  gf  the  bottle,  yessel  or  pack- 
age without  the  device  impressed  upon,  or  connected  with 
it. 

A  manuscript  copy  of  a  recent  decree  rendered  by  the 
Court  of  Chancery  at  Louisyille,  Kentucky,  in  the  case  of 
WUder  v.  WUder,  has  been  furnished  me  by  complainants* 
counsel,  as  a  case  in  point.  But  in  that  case,  the  defend- 
ants were  restrained  from  selling  ''  any  preparation  or 
compound  under  the  name  and  style  of  'J.  B.  Wilder  &  Co.'s 
Stomach  Bitters,'  printed,  stamped,  or  engraved  upon  the 
bottles,  labels,  wrappers,  covers,  boxes  or  packages  thereof. 
Also,  from  using  the  bottle  herein  exhibited  marked  '  B. 
2,'  and  from  imitating  or  causing  to  be  imitated  in  any 
manner,  either  the  bottle  or  label  of  the  plaintiff  herein 
marked  respectively,  '  A.  and  B.' " 

This  case  does  not  appear  to  be  in  any  respect  inconsis- 
tent with  the  view  indicated.  Here  was  a  trade-mark  pro- 
per in  connection  with,  the  bottle,  and,  as  the  court  re- 
strained defendants  from  selling  the  compound  in  connec- 
tion with  the  trade-mark,  **  printed,  stamped  or  engraved 
upon  the  bottle,*'  doubtless,  the  complainants'  bottles  re- 
ferred to  as  exhibits  in  that  case,  had  the  trade-mark  im- 
pressed upon,  or  blown  into  the  bottles,  and  this  being  so, 
it  would  be  impossible  to  use  those  bottles  without  their 
having  the  trade-mark  on  them,  and,  therefore,  also  using 
the  trade-mark  itself.  The  trade-mark,  in  such  cases,  con- 
stitutes a  part  of  that  particular  bottle.  If  this  is  not  the 
true  state  of  facts,  then  the  copy  of  the  decree  furnished 
me  does  not  show  what  the  exact  case  is.  At  all  events,  it 
does  not  appear  to  be  an  exception  to  the  general  rule  be- 
fore stated.  There  are  numerous  cases  where  the  use  of  a 
particular  bottle  or  package  has  been  restrained,  when  the 
bottle  or  package  had  the  trade-mark  impressed  upon  or 
blown  into  its  structure,  making  it  a  part  of  the  package  it- 
self, and  it  was  necessary  to  include  the  particular  descrip- 
tion of  bottle  in  order  to  restrain  the  use  of  the  trade-mark 
indelibly  impressed  upon  it.  But,  as  before  stated,  I  find 
no  instance  where  the  use  of  a  bottle,  vessel  or  package  of 
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a  peculiar  form  and  nize  has  been  injoined  with  the  trade- 
mark  of  the  complaitiant,  or  colorable  imitation  thereof^ 
Used  upon,  or  connected  with  it,  omitted. 

Doubtless  a  bottle,  Tessel,  or  package  of  a  peculiar  form 
may  be  used  as  auxiliary  to  the  trade-mark  proper,  and  may 
be  of  use  in  solving  a  question  of  intent  of  a  party,  in  imi- 
tating, or  using  an  evasiye  simulation  of  another's  trade- 
mark. As,  for  instance,  a  party  may  adopt  a  trade-mark, 
and  imprint  it  upon,  or  connect  it  with,  the  package  of 
peculiar  shape  containing  the  article  of  his  manufacture. 
Another  party  might  make  a  colorable  simulation  of  the 
trade-mark  so  used,  but  so  different  as  to  render  it  doubt* 
ful  upon  a  mere  inspection  of  the  simulation  of  such  mark 
alone,  whether  it  was  intended  to  be  an  imitation  or  not,  or 
whether  it  would  be  likely  to  mislead  the  public.  But  if 
the  imitator  should,  in  addition  to  this,  use  the  peculiar 
shaped  package  adopted  by  the  party  entitled  to  the  trade- 
mark, and  impress  upon,  or  connect  with  it,  the  simulation 
of  the  trade-mark,  all  doubt  as  to  the  intention  and  the 
effect  would' at  once  vanish.  In  this  view,  a  peculiar  pack* 
age  might  be  a  valuable  auxiliary  to  the  trade-mark,  although 
it  could  not,  of  itself  alone,  constitute  a  lawful  trade -mark, 
or  a  substantive  part  of  a  lawful  trade-mark.  But  its  use 
would  be  in  aiding  to  determine  the  character  and  effect  of 
a  colorable  imitation  of  the  trade-mark  proper,  and  the  use 
of  the  imitation,  or  the  simulated  trade-mark,  or  the  use  of 
the  package  with  such  simulation  connected  with  it,  would 
be  the  thing  restrained.  In  this  case,  there  is  no  pretence 
that  there  is  any  imitation,  or  colorable  simulation,  of  the 
marks  and  brands  upon  the  package,  or  barrel.  The  use 
of  the  barrel  with  a  simulation  of  the  complainants*  trade- 
mark impressed  upon  it,  would  doubtless  be  restrained. 
But  to  extend  the  privilege  of  trade-mark  to  the  barrel  in 
question  alone,  without  having  impressed  upon,  or  in  any 
way  connected  with  it,  any  of  the  other  words,  symbols,  or 
devices  claimed  and  used  by  the  complainants  as  a  part  of 
their  trade-mark,  or  any  colorable  imitation  of  it  would,  in 
my  judgment,  be  to  go  further  than  any  case  heretofore  de- 
cided, and  extend  the  privileges  of  trade-marks  to  objects 
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not  recognized  byany  established  legal  principles  applicable 
to  the  subject.  After  a  careful  examination  of  the  question, 
mj  conclusion  is,  that  the  barrel  in  question,  without  any 
other  marks,  or  symbols,  is  not,  and  that  it  cannot  become^ 
a  lawful  trade-mark,  or  a  substantive  or  integral  part  of  a 
lawful  trade-mark,  and  that  complainants  have  no  exclusive 
right  to  its  use  as  such. 

The  result  is,  that  complainants'  bill  must  be  dismissed 
with  costs,  and  it  is  so  ordered. 


Benjamin  Anderson  v.  William  Ross  et  al* 

DiSTRicfr  Court,  District  of  California. 
October  24,  1871. 

1.  LiABn^mr  of  Mastxb  fob  Violenck  of  hib  Offiobbs. — It  is  as  mnch 
the  duty  of  the  master  to  restrain  the  yiolence  of  his  officers  as  to  re- 
press the  insubordination  of  the  men.  If  he  fails  to  exert  his  anthority 
with  vigor  and  effect  for  the  protection  of  the  men,  he  will  be  held  I'e- 
sponsible  in  damages . 

Before  Hoffman,  District  Judge. 

D.  1.  Sullivan^  for  libellant. 

JUUton  AndroBj  for  respondents. 

Hoffman,  J.  My  attention  has  been  called,  since  the 
delivery  of  the  opinion  in  the  above  case,  to  the  fact  that  Mr. 
Marcy,  Mrs.  Eoss,  and  the  two  boys,  testify  that  they  heard  the 
master  tell  the  men  to  stop  fighting.  I  was,  therefore,  in  error^ 
in  saying  that  the  fact  that  the  captain  interfered  for  the  pro- 
tection of  the  men  rested  upon  his  own  unsupported  testi- 
mony. In  the  light  of  this  correction  I  have  carefully 
reconsidered  the  case,  and  have  sought  with  some  solicitude 
to  free  my  mind  from  all  bias  arising  from  the  fact  that  I 
had  formed  an  opinion,  based  upon  a  partially  mistaken 
view  of  the  evidence.  I  do  not  deny  that  my  confidence  in 
the  correctness  of  the  conclusion  heretofore  reached,  has 
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been  in  some  degree  shaken,  and  yet,  after  reflecting  upon 
all  the  facts,  I  am  unable  to  bring  my  mind  to  the  concln- 
sion  that  the  captain  did  all  that  he  should  haye  done  to 
protect  the  man  from  the  violence  to  which  he  was  subjected. 

The  law  arms  the  master  with  absolute  authority,  but  it 
charges  him  with  corresponding  responsibilities.  He  is 
sustained  with  a  high  hand,  in  all  measures  necessary  to 
control  disorder  and  enforce  obedience  from  the  crew. 
He  has  a  similar  authority  and  a  like  duty  when  it  is  nec- 
essary to  protect  the  crew  from  the  brutality  of  officers. 
What  he  permits  he  is  therefore  justly  considered  to  com- 
mit; and  he  permits  that  which  he  does  not,  by  a  prompt 
and  energetic  exercise  of  his  authority,  prevent. 

It  is  clear  that  a  great  part  of  the  injuries  received  by  the 
man  were  inflicted  after  the  master  appeared  on  deck.  The 
clothes  of  the  latter  were  stained  with  blood  when  he  re<* 
turned  to  the  cabin.  It  is  also  evident  that  the  assault  by 
the  second  mate,  which  began  near  the  corner  of  the  after 
hatch-house,  continued  until  the  parties  **  worked  over,"  as 
the  master  says,  to  the  main  rigging  on  the  starboard  side 
of  the  vessel. 

The  account  given  by  Mr.  Marcy,  though  he  says  he  heard 
the  captain  tell  them  to  stop  flghting,  does  not  seem  to  me 
to  indicate  that  prompt  and  authoritative  interposition 
which  the  circumstances  demanded.  Mr.  Marcy  denies 
having  struck  the  man  himself,  or  having  spoken  to  him; 
I  have  with  some  hesitation  accepted  his  statement.  His 
narrative,  however,  bears  some  marks  of  improbability.  He 
says  that  after  throwing  the  knife  overboard,  he  remained 
on  the  port  side  of  the  ship  (it  would  seem  a  calm  spectator 
of  the  struggle),  some  three  or  four  minutes,  when  he  heard 
the  captain  call.  He  immediately  went  to  him  and  took 
hold  of  the  second  mate,  and  the  men  were  separated. 

Estimates  of  time  under  such  circumstances  are  of  course 
unreliable.  But  it  may  be  concluded  that  Mr.  Marcy,  by 
his  own  showing,  remained  for  an  appreciable  interval  of 
time  while  the  man  was  being  beaten  from  the  port  comer 
of  the  hatch-house  to  the  starboard  main  rigging,  the  m  sister 
all  the  time  vainly  endeavoring  to  protect  him,  and  to  ob- 


Dist.  Cal.]  Anderson  v.  Boss.  93 

Opinion  of  the  Conrt — Hoffinan,  J.  [October, 

tain  from  the  second  mate  any  respect  for  his  authority; 
and  yet  he  never  stirred  until  called  on  to  assist  the  master. 
This  seems  to  me  improbable,  espejially  as  we  find  Mr. 
Marcy,  the  moment  the  men  were  separated,  starting  with 
the  second  mate,  in  pursuit  of  Boss,  whose  only  offense  was 
that  he  was  looking  on,  pursuing  him  into  the  forecastle  with 
such  demonstrations  of  violent  intentions  as  to  induce  the 
master  to  follow,  and  after  some  occurrences,  which  are  not 
disclosed,  order  them  out  of  the  forecastle.  That  the  master, 
at  some  period,  ordered  the  men  to  stop  fighting,  I  do  not 
doubt;  but  the  question  is,  when  did  he  do  so,  and  with 
what  vigor  did  he  enforce  the  command? 

Mr.  Marcy  is  the  only  one  of  respondent's  witnesses  who 
saw  the  whole  occurrence,  and  I  am  constrained  to  say  that 
I  cannot  find  in  his  evidence  sufficient  ground  for  conclud- 
ing in  the  face  of  so  much  opposing  testimony  that  the 
master  discharged  his  whole  duty  under  the  circumstances. 
The  fact  that  the  master,  so  far  as  appears,  in  no  way  re- 
buked or  reprimanded  the  second  mate  is  not  without  sig- 
nificance.  The  latter  had.  in  his  presence,  not  only 
violently  assaulted  a  seaman,  but  had  continued  that  assault 
and  inflicted  serious  injuries  upon  him,  in  contempt  of  the 
master's  orders  and  in  defiance  of  his  authority.  And  yet 
the  master  leaves  the  deck  without  a  word  of  rebuke  or 
even  remonstrance,  and  even  without  enjoining  upon  the 
second  mate  to  abstain  from  further  violence. 

The  result  of  this  omission  was  that  the  assaults  of  the 
second  mate  were  renewed  almost  as  soon  as  the  Captain 
had  re-entered  the  cabin,  and  were  continued  until  the 
cries  of  distress  of  the  man  had  again  called  the  Captain  on 
deck,  where  he  found  the  second  mate  with  a  capstan  bar 
in  his  hand.  The  master  seems  at  once  to  have  accepted 
the  second  mate's  explanation,  that  ''the  man  saw  the  bar 
in  his  hand,  got  scared  and  cried  out."  And  yet,  if  the 
evidence  of  the  man  and  of  numerous  witnesses  is  to  be 
believed,  he  was  struck  by  the  second  mate  several 
times  with  the  bar,  and  finally  received  some  severe  blows 
on  the  back  of  his  head  with  something  the  second  mate 
had  fetched  from  his  room  for  the  purpose.     All  this  would. 
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I  think,  have  been  prevented  had  the  master,  when  he  re- 
tired to  his  cabin,  given  strict  orders  to  the  second  mate 
not  to  lay  hands  on  the  man  or  in  any  way  continue  his 
assaults. 

On  the  whole,  I  recur  to  my  original  conclusion  that  the 
master,  though  he  has  not  been  guilty  of  any  willful  wrong, 
and  is  probably  a  just  and  humane  man,  has  failed  to  exert 
his  authority  with  the  vigor  and  effect  which  the  law  re- 
quired. I  consider  it  of  much  importance  that  masters 
should  feel  it  to  be  as  much  their  duty  to  restrain  the 
violence  of  the  officers,  as  it  is  to  repress  the  insubordina- 
tion of  the  men,  and  that  they  will  be  held  responsible  if 
they  fail  to  do  their  utmost  to  protect  the  men  from  the  out- 
rages on  the  part  of  the  inferior  officers,  which  have  so  often 
brought  disgrace  upon  our  mercantile  marine. 

Motion  for  a  rehearing  denied. 


Augustus  B.  Elfelt  et  al.  v.  H.  H.  Snow  et  al. 

CiBCurr  CoTJBT,  District  of  Obbgon. 
OOTOBEB  30,  1871. 

1.  GoMPBosoBS  WITH  Gbbditobs  Ayoided  bt  FaiiSB  Bepbbsemtationb. — A 

debtor  who  seeks  a  compromise  with  his  creditors  must  act  in  good 
faith,  and  if  he  indaoe  his' creditors  to  agree  to  his  discharge  bj  false 
representations  or  fraudulent  concealments,  the  agreement  is  yoid. 

2.  DsBTOB  Responsiblb  fob  Acts  of  hib  Aasirr. — Such  debtor  is  responsible 

for  the  false  representations  or  concealments  of  his  agent,  though  inno- 
cently made,  and  without  his  knowledge — ^if  the  debtor  was  aware  of  the 
real  state  of  the  facts  at  the  time. 

3.  Composition  Dbbd,  what  will  Ayoid. — At  the  time  of  payment  under  a 

composition  deed,  plaintiffs,  in  pursuance  of  a  previous  arrangement, 
received  a  sum  of  money  from  the  debtor,  without  the  knowledge  of  the 
other  creditors,  in  excess  of  the  sum  stipulated  in  the  deed  :  Edd,  that 
in  an  action  by  the  plaintiffs  against  the  debtor  upon  the  original  obli- 
gation, upon  the  ground  that  the  composition  deed  was  fraudulently 
procured  by  the  latter,  the  acceptance  of  such  sum  of  money  not  a  bar 
to  the  action. 

4.  Same. — When  a  debtor  represents  that  he  will  have  "  some  means"  left 

after  paying  his  creditors  forty-five  cents  on  the  dollar,  it  is  not  to  be 
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presumed  that  sach  expression  was  understood  by  the  creditors  as  mean- 
ing that  the  debtor  would  have  more  "means"  by  half  than  he  was 
paying  his  creditors. 

Before  Sawyeb,  Circuit  Judge,  and  Deady,  District 
Judge. 

TmB  was  a  motion  for  a  new  trial.  The  action  was  com- 
menced in  the  Circuit  Court  of  the  State  for  the  county  of 
Multnomah,  on  April  5,  1867,  to  recover  from  the  defend- 
ants, H.  H.  Snow  and  D.  M.  Jessie,  a  balance  of  $7,026 
with  interest  from  November  8,  1866,  alleged  to  be  due  the 
plaintiffs  on  a  promissory  note  made  by  the  defendants  to 
J.  Kohn  &  Co.,  on  July  28,  1862,  for  the  sum  of  $8,320  12, 
and  by  the  latter  indorsed  to  the  plaintiffs  in  1864. 

Defendant  Jessie  was  not  served,  and  did  not  appear. 
On  July  31,  1867,  Snow  filed  a  second  amended  answer  to 
the  compaint,  in  which  he  denied  that  the  defendants  were 
indebted  to  the  plaintiffs  in  anywise;  and  alleged  that  on  No- 
vember 19,  1866,  the  defendants  being  indebted  to  the  plaint^ 
iffs  and  others,  '*  and  much  embarrassed  financially  on  ac- 
count thereof,"  said  plaintiffs  and  others,  naming  them,  did 
then  execute  and  deliver  to  defendants  a  certain  writing,  by 
which  such  plaintiffs  and  others  agreed  to  accept  forty-five 
cents  on  the  dollar,  in  gold  coin,  to  be  paid  in  two  weeks, 
in  full  satisfaction  of  their  several  claims,  which  amounted 
in  the  aggregate  to  $10,672  77;  and  that  said  defendants  in 
pursuance  of  said  agreement,  afterwards  paid  said  plaintiffs 
and  others  said  forty-five  cents  on  the  dollar,  which  sums 
said  plaintiffs  and  others  accepted  in  full  satisfaction  of 
said  claims,  and  discharged  defendants  from  further  lia- 
bility thereon;  and  that  the  claim  mentioned  in  said  writ- 
ing is  the  debt  upon  which  the  plaintiff's  action  is  brought. 

On  August  1,  1867,  plaintiffis  replied  to  the  answer, 
alleging  that  in  November,  1866,  the  defendants  represented 
to  the  plaintiffs  that  they  were  insolvent,  and  the  only  prop- 
erty owned  by  them  or  Snow,  was  $4,000  worth  of  gold  dust 
and  a  train  of  mules,  from  which  they  could  realize  about 
$3,000,  and  that  $7,000  would  only  pay  about  forty-five 
cents  on  the  dollar  "of  the  original  amount  they  owed," 
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and  that  plaintiflfs  relying  on,  and  confiding  in  the  truth  of 
said  representations,  agreed  to  accept,  and  did  receive  the 
sam  of  forty-five  cents  on  the  dollar  of  the  original  indebt- 
edness due  from  the  defendants,  and  in  pursuance  thereof, 
delivered  said  note  to  the  defendant  Snow;  but  that  said 
representations  were  false  and  fraudulently  made  by  said 
defendants  with  intent  to  deceive  the  plaintiffs;  and  that 
said  defendants  fraudulently  concealed  from  the  plaintiffs  a 
large  amount  of  property  then  belonging  to  said  Snow,  over 
and  above  the  said  forty-five  cents  on  the  dollar,  to  be  paid 
plaintiffs  and  others,  consisting  of  real  estate  and  a  stock 
of  goods  at  Lafayette,  Oregon,  and*  a  large  sum  of  money, 
of  which  plaintifis  had  no  knowledge. 

After  three  trials  in  the  State  Court,  in  one  of  which 
there  was  a  verdict  and  judgment  for  plaintiffs,  which  was 
reversed  on  appeal  for  error  in  the  charge  of  the  court, 
and  in  the  others  the  jury  disagreed,  the  cause  was  removed 
to  this  court  on  July  15,  1870,  upon  the  petition  of  the 
plaintiffs,  who  are  non-residents  of  the  State.  The  cause 
was  tried  in  this  court  before  Sawteb,  C.  J.  and  DfiADX, 
D.  J.,  and  a  jury  on  May  9,  10  and  11,  and  a  verdict 
found  for  the  plaintiffs  for  $10,187.70 — the  balance  due 
upon  the  note  sued  on.  The  defendant  moved  for  a  new 
trial  upon  the  following  grounds: 

I.     The  evidence  was  insufficient  to  justify  the  verdict 

n.     The  verdict  is  against  law. 

III.  For  error  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  defendant. 

For  error  of  the  court  in  giving  and  refusing  instruc- 
tions. 

On  May  18,  the  motion  for  a  new  trial  was  argued  and 
submitted,  and  taken  under  advisement. 

David  Logan  and  B.  Fredenreichy  for  plaintiffs. 

W,  W,  Page  and  Joseph  N.  Dolph^  for  defendants. 

By  the  Court,  Deady,  J. :  Before  considering  the  first 
ground  for  a  new  trial  it  will  be  necessary  to  state  the  issue 
between  the  parties  upon  which  the  jury  passed.     The 
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pleadings  sab^tantially  admit  the  making  of  the  note  as 
alleged  and  that  the  composition  deed  was  in  fact  signed  by 
the  plaintiffs  and  others,  creditors  of  the  defendants,  and 
delivered  to  Jessie  on  November  19,  1866,  and  that  within 
two  weeks  thereafter.  Snow  in  pursuance  of  the  terms  of 
said  deed,  paid  plaintiffs  forty-five  cents  on  the  dollar  of  the 
principal  of  the  note,  and  also  a  further  sum,  in  pursuance  of 
a  private  understanding  between  plaintiffs  and  Jessie, 
amounting  in  the  aggregate  to  $4,000;  and  that  plaintiffs 
then  accepted  said  sum  in  full  payment  and  discharge  of 
defendant's  note  and  delivered  the  same  to  Snow. 

The  issue  submitted  to  the  jury  arose  upon  the  allegation 
of  the  replication,  to  the  effect  that  the  execution  of  the 
composition  deed  and  the  delivery  of  the  note  upon  the  re- 
ceipt of  the  $4,000,  was  procured  by  the  false  representa- 
tions of  the  defendants  as  to  their  means  of  paying  their 
debts,  and  that  therefore  the  plaintiffs  were  not  bound 
thereby. 

If  the  evidence  is  sufficient  to  support  this  allegation  the 
verdict  must  be  correct.  It  appears  from  the  evidence  that 
prior  to  July,  1862,  Snow  and  Jessie  had  been  engaged  in 
the  business  of  retail  merchants  at  Lafayette,  Oregon,  and 
purchased  goods  of  plaintiffs  and  their  predecessors  in 
business,  J.  Kohn  &  Go.  About  this  time  Jessie  removed 
to  the  east  of  the  mountains,  in  the  territory  of  Washington. 
Snow  continued  the  business  in  Lafayette  until  the  spring 
of  1865,  when  he  sold  the  stock  of  goods  and  six  lots  in 
the  town,  including  his  store-house,  to  one  Allen  for  $6,000, 
for  which  the  latter  gave  his  promissory  notes,  with  a  mort- 
gage upon  the  lots  to  secure  one  half  of  them.  Soon  after 
tiiis  Snow  went  east  of  the  mountains,  and  engaged  with 
Jessie  in  packing  and  trading  between  the  upper  Columbia 
and  Idaho  and  Montana.  Jessie  lived  at  Walla  Walla  and 
Snow  appears  to  have  been  upon  the  road  and  in  Montana. 
In  November,  1866,  Snow  came  into  Walla  Walla,  bringing 
with  him  $11,664  in  gold  dust  and  a  young  man  by  the 
name  of  Harris,  in  whose  name  he  deposited  this  dust  for 
assay,  so  as  to  prevent  his  creditors,  including  the  plaintiffs, 
from  knowing  that  he  had  it.  Here  Snow  stopped  and 
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sent  Jessie  forward  to  Portland  to  effect  a  settlement  with 
the  Portland  creditors.  Upon  his  arriyal  at  Portland,  Jessie 
called  upon  the  plaintiffs,  the  principal  creditors,  and  en- 
tered into  negotiations  with  one  of  them — Solomon  Gold- 
smith— for  a  compromise.  According  to  his  own  testimony, 
Jessie  then  represented  that  Snow  and  Jessie,  or  Snow  & 
Co.,  as  they  were  called,  were  insolvent.  That  their  assets 
consisted  of  only  $4,000  in  money  and  a  train  of  mules 
worth  about  $3,000;  and  that  with  this  amount — $7,000 — 
he  thought  they  could  pay  forty-five  cents  on  the  dollar  of 
their  indebtedness,  excluding  accruing  interest.  That  he, 
Jessie,  had  about  $5,000  worth  of  individual  property,  and 
owed  $3,000  of  individual  debts.  When  asked  by  Jessie 
how  the  proposed  settlement  would  leave  Snow,  Jessie  re- 
plied *'  that  he  knew  but  little  about  Snow's  business — that 
he  had  some  means,  and  that  the  property  at  Lafayette  was 
sold;"  to  which  Goldsmith  replied  '*that  he  knew  about 
that,  that  Snow  had  told  him  what  he  sold  it  for." 

According  to  Goldsmith's  testimony,  Jessie  stated  that 
Snow  and  Jessie  were  giving  up  all  their  property,  and 
that  Jessie  did  not  state  that  he  did  not  know  what  property 
Snow  owned  individually.  But  that  he  informed  him 
about  his  own  individual  property,  and  for  that  reason  no 
attempt  was  make  to  prosecute  the  action  against  Jessie. 

The  result  of  the  negotiation  was  the  execution  of  the 
composition  deed  of  November  19,  Goldsmith  writing  it 
and  procuring  the  other  creditors  who  are  parties  to  it,  to 
sign  it.  Jessie  then  returned  to  Walla  Walla,  and  gave  the 
writing  to  Snow,  who  immediately  came  to  Portland,  and 
proceeded  to  the  plaintiff's  store  with  two  gold  bars,  worth 
about  $6,600,  where  he  met  Goldsmith  and  informed  him 
that  he  was  ready  to  settle  upon  the  terms  agreed  upon  with 
Jessie.  Goldsmith  said  that  in  consideration  of  cash  ad- 
vanced by  plaintiffs  to  defendants,  to  help  get  their  goods 
up  the  Columbia  river,  Jessie  had  promised  to  pay  them 
something  more  than  forty-five  cents  on  the  dollar — in  all 
$4,000.  With  some  show  of  reluctance  and  surprise.  Snow 
assented  to  this  arrangement.  Goldsmith  bought  the  gold 
bars  and  retaining  $4,000  for  the  plaintiffs,  and  the  sum  due 
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Wasserman  &  Co.,  one  of  the  parties  to  the  deed,  gave 
Snow  the  promissory  note  and  the  remainder  of  the  money 
to  pay  the  other  creditors,  which  he  did.  Before  closing 
the  transaction  with  Snow,  and  handing  him  the  note.  Gold- 
smith testifies  that  he  said  to  him,  *'  Snow,  the  amount  you 
are  paying  us  is  very  small,  and  from  the  treatment  you  re- 
ceiTed  from  us,  we  expected  you  would  do  better;  but  we 
make  this  settlement  only  upon  the  representation  made 
to  us  by  Jessie,  that  you  are  giving  up  all  you  have;"  and 
that  Snow  answered,  "  Jessie's  representations  are  true;  we 
are  giving  up  all  that  we  have.''  Goldsmith  also  testifies 
that  he  was  aware  of  the  sale  of  the  Lafayette  property  to 
Allen,  but  not  of  the  mortgage  by  him  to  Snow:  and  that 
he  believed  from  the  representations  of  defendants  thab 
Snow  was  substantially  giving  up  all  his  property,  and  that 
thereby  he  was  induced  to  settle  with  them  and  accept 
forty-five  cents  on  the  dollar  as  he  did. 

Alfred  E.  Elfelt,  not  one  of  the  plaintiffs,  testifies  that  he 
was  present  at  the  conversation  between  Goldsmith  and 
Snow,  and  that  it  took  place  as  the  former  states  it. 

The  defendant  Snow  was  examined  as  a  witness  for  the 
defense.  His  account  of  the  transaction,  so  far  as  it  went, 
did  not  differ  materially  from  the  foregoing.  He  stated 
that  he  told  S.  Goldsmith,  about  the  time  of  the  sale  to 
AJlen,  that  he  got  notes  secured  by  mortgage  for  the  real 
property  in  Lafayette,  but  was  not  certain  that  he  informed 
him  that  he  got  Allen's  notes  for  the  stock  of  goods.  He 
admitted  that  at  the  time  the  $4,000  was  paid,  and  the  note 
returned,  that  S.  Goldsmith  said  to  him  that  the  amount 
paid  was  small,  and  that  the  plaintiffs  were  induced  to  make 
the  settlement  by  the  representations  of  Jessie  that  this  was 
all  that  Snow  &  Co.  could  pay,  and  that  he  replied  that  he 
presumed  that  what  Jessie  said  was  correct;  and  also  that 
at  the  same  time  he  had  in  his  possession  of  his  own  prop- 
erty $6,500  in  gold  bars  and  dust,  which  he  had  brought 
from  Montana,  besides  being  the  owner  of  the  train  of 
mules  aforesaid,  for  which  he  realized  $2,100  in  cash,  and 
Allen's  notes  for  $6,000,  as  aforesaid,  which  were  worth 
$3,000— in  all,  $11,600  over  and  above  the  $7,000  of  part- 
nership  funds  paid  to  the  creditors. 
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Upon  the  argument  of  the  motion,  the  only  point  urged 
under  this  head  was,  that  upon  the  testimony  of  Jessie  it  did 
not  appear  that  he  had  made  any  false  representation  or 
fraudulent  concealment  as  to  Snow's  individual  assets,  be- 
cause when  asked  how  the  settlement  would  leaye  Snow,  he 
replied:  *'I  know  but  little  about  Snow's  business;  he  has 
soma  means,"  etc.  Upon  this  .answer  it  is  maintained  by 
counsel  for  defendent  that  Jessie  substantially  disclaimed 
any  knowledge  of  Snow's  individual  means;  and  that,  there- 
fore, in  this  respect  the  plaintiffs  made  the  settlement  upon 
their  own  knowledge,  and  not  the  representations  of  the 
defendants.  It  i&  admitted  that  the  law  applicable  to  the 
question  was  correctly  given  to  the  jnrj  as  follows: 

When  a  debtor  seeks  to  make  a  composition  of  his  debt« 
by  the  payment  of  a  part  only  of  what  he  owes,  he  is  not 
bound  to  make  any  representations  concerning  his  assets  or 
resources;  but  he  must  act  in  good  faith,  and  if  he  does 
make  any  such  representation,  either  voluntarily  or  upon 
the  request  of  his  creditor,  he  must  make  it  truly  and  com- 
pletely, or  he  will  be  guilty  of  fraud. 

Now,  Jessie  did  not  absolutely  disclaim  all  knowledge  of 
Snow's  affairs;  and  under  the  circumstances  the  jury  was  war- 
ranted in  inferring  that  he  knew  quite  as  much  about  them  as 
he  said  he  did.  He  said  he  knew  but  little  about  Snow's 
business — that  he  had  some  means.  What  was  the  impression 
that  this  remark  was  calculated  to  make  upon  Ooldsmith  ? 
Certainly  not,  that  while  Snow  was  proposing  to  compromise 
his  debts  at  forty-five  cents  on  the  dollar  of  the  principal, 
with  the  sum  of  $7,000,  he  had  of  his  own  means,  beside 
this,  $11,600  in  cash  and  cash  values — enough  when  put  to- 
gether to  have  paid  all  the  debts  in  full  and  left  him  at  least 
$2,000  surplus.  *^Some  means"  is  a  relative  expression,  to 
be  measured  by  the  surrounding  circumstances.  Ordina- 
rily, when  we  say  that  a  man  has  something  left  after  paying 
his  debts  or  sustaining  a  loss,  we  do  not  mean,  nor  are  we 
understood  as  asserting,  that  he  has  nearly  twice  as  much 
left  as  he  paid  or  lost.  When  it  is  said  that  a  debtor  will 
have  some  means  or  something  left  after  settling  with  his 
creditors  at  forty-five  cents  on  the  dollar,  it  is  necessarily 
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understood  that  this  something  or  some  means  is  Tery  small 
in  proportion  to  the  amount  paid.  In  this  case  the  aggregate 
amount  paid  the  creditors  was  only  $7,000,  and  it  could  not 
have  been  understood  by  Goldsmith,  or  any  person  in  like 
circumstances,  that  the  ''some  means"  which  the  settlement 
was  to  leare  Snow  with,  was  more  than  one  or  two  thousand 
dollars.  The  statement  then  that  Snow  had  only  ''some 
means''  left  of  his  own,  after  making  this  settlement^  was 
under  the  circumstances,  a  false  representation^  Belative- 
ly  he  had  much  "means.'' 

Bat  this  argument  assumes  that  Jessie's  testimony  was 
all  the  evidence  before  the  jury  on  this  point,  while  the 
fact  is  that  Goldsmith  corroborated  by  Elfelt,  testifies  that 
Jessie  said  that  Snow  and  Jessie  were  giving  up  all  their 
property,  except  the  individual  property  of  the  latter. 
Neither  of  them  state  or  admit  that  Jessie  said  he  was  ig- 
norant of  Snow's  business,  or  that  the  settlement  i#ould 
leave  him  with  "some  means."  It  was  the  province  of  the 
jury  to  determine  from  the  testimony  of  these  witnesses 
what  representation  Jessie  did  make.  They  have  found  by 
their  verdict  that  the  representation  as  to  Snow's  ^'means'' 
was  untrue,  and  I  think  they  might  reasonably  have  come  to 
the  same  conclusion  upon  the  testimony  of  Jessie  alone. 

Furthermore,  the  jury  were  warranted  in  believing  from 
the  conduct  and  declarations  of  Snow  from  the  time  he  left 
Montana  to  come  to  Walla  Walla,  that  he  intended  to  pro- 
cure a  settlement  with  his  creditors  for  fifty  or  forty-five 
cents  on  the  dollar,  without  reference  to  his  ability  to  pay 
more,  and  that  from,  the  time  he  left  the  latter  place  to  come 
to  Portland  to  perform  the  agreement  which  his  agent  had 
succeeded  in  obtaining  from  his  creditors,  he  was  conscious 
that  he  had  obtained  by  such  agreement  an  unfair  advan* 
tage  over  such  creditors. 

Snow  persistently  concealed  from  the  plaintiffs  that  he 
had  in  his  possession  the  $6,600  in  gold  over  and  above  the 
amount  paid  the  creditors.  He  brought  Uarris  with  him 
from  Montana  to  Portland  as  the  pretended  owner  of  the 
treasure  he  had,  for  the  purpose  of  deceiving  his  creditors 
in  that  respect.    Although  he  deposited  the  $6,600  with  the 
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plaintiffs  immediately  on  his  arriyal,  and  although  their 
house  had  always  been  his  headquarters  in  Portland,  he  did 
not  take  the  $6,600  there,  but  took  care  to  keep  it  out  of 
their  sight  and  knowledge.  Now,  if  Snow  honestly  believed 
that  the  settlement  which  he  had  procured  was  agreed  to 
by  the  creditors  with  the  understanding,  expressed  or  im- 
plied, that  he  would  have  $6,500  in  cash  left,  besides  the 
pack  train  and  Allen's  notes,  he  would  not  have  taken  this 
trouble  to  conceal  from  them  the  fact  that  he  had  it.  His 
conduct  in  this  respect  reasonably  admits  of  the  explana- 
tion, that  he  was  conscious  his  creditors  had  been  induced 
to  sign  the  agreement  to  take  forty-five  cents  on  the  dollar, 
upon  the  representation  or  understanding  that  he  was  sub- 
stantially giving  up  to  them  all  he  had  individually  as  well 
as  otherwise.  So,  when  Gk>ldsmith  informed  him  that  he 
was  only  induced  to  make  this  settlement  upon  the  repre- 
sentation of  Jessie,  that  he  was  giving  up  all  he  had,  in- 
stead of  replying,  ^'you  are  mistaken,  you  must  have  mis- 
understood Jessie.  I  will  have  between  $11,000  and  $12,000 
in  cash  and  cash  values  left,"  he  said  that  what  Jessie  said 
was  correct,  thereby  directly  adopting  and  affirming  a  repre- 
sentation of  his  agent  which  he  knew  to  be  grossly  false  in 
fact. 

It  is  true  that  the  compromise  deed  cannot  be  avoided  by 
the  plaintiffs  on  account  of  what  was  said  or  done  by  the 
defendant  after  it  was  executed;  at  least  so  the  Court  in- 
structed the  jury  at  the  request  of  the  defendant.  But  the 
conduct  and  declarations  of  Snow  at  the  time  of  making  the 
payment,  and  receiving  the  note,  after  he  was  informed  of 
the  representations  upon  which  the  plaintiffs  were  induced 
to  sign  the  agreement,  are  pertinent  to  show  that  Snow 
authorized,  intended  or  contrived  that  Jessie  should  make 
such  representations  for  the  purpose  of  misleading  and  de- 
frauding the  plaintiffs. 

Upon  a  careful  consideration  of  the  premises,  I  am  of  the 
opinion  that  the  verdict  of  the  jury  upon  the  issue  arising 
upon  the  pleadings  is  supported  by  the  weight  of  evidence, 
if  indeed  there  be  any  to  the  contrary.  In  my  judgment, 
the  facts  and  circumstances  of  the  case  all  tend  to  prove 
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that  the  defendant  Snow,  intending  to  procure  a  settlement 
with  his  creditors  at  not  to  exceed  fifty  cents  on  the  dollar, 
did,  by  his  representations  made  through  Jessie  and  his 
own  conduct,  concealments  and  declarations,  cause  the 
plaintiffs  to  believe  that  Snow  and  Jessie  could  only  pay 
forty-fiye  cents  on  the  dollar  of  their  indebtedness,  after 
deducting  the  interest  due  on  the  same,  and  did  thereby 
induce  the  plaintiffs  to  execute  the  composition  deed, 
whereby  they  agreed  to  receive  that  sum  in  full  of  what  was 
due  them. 

The  remaining  grounds  of  the  motion  are  for  alleged 
errors  in  law,  and  will  be  considered  collectively.  Upon 
the  argument  of  this  branch  of  the  case,  counsel  for  de- 
fendants made  two  points:  1,  That  the  plaintiffs  cannot 
maintain  this  action,  and  the  court  erred  in  rei^sing  so  to 
instruct  the  jury,  because  the  plaintiffs  having  induced  their 
co-creditors  to  sign  the  composition  deed,  and  having  re- 
ceived  from  the  defendants  in  pursuance  of  a  secret  agree- 
ment to  that  effect,  more  than  tVe  per  centum  stipulated  in 
such  deed  upon  their  demand,  without  the  knowledge  or 
consent  of  such  creditors,  did  thereby  commit  a  fraud  upon 
them;  2,  That  the  court  erred  in  instructing  the  jury  to 
the  effect,  that  Jessie  being  Snow's  agent  to  negotiate  this 
compromise,  if  he,  through  ignorance  of  the  truth,  which 
was  known  to  Snow,  made  a  false  representation  as  to  the 
affairs  or  pecuniary  recoui*ces  of  the  latter.  Snow  is  respon- 
sible for  such  representation,  the  same  as  if  he  made  it  in 
person. 

Two  authorities  are  cited  in  support  of  the  first  proposi- 
tion; namely,  Breck  v.  (7o2e,  4  Sand.  79,  and  Woods  v.  Bob- 
ertSf  3  Eng.  Com.  Law,  411.  Neither  of  these  cases  are  in 
point.  The  first  was  an  action  brought  by  a  creditor  to  en- 
force payment  of  a  note  given  by  his  debtor,  upon  the  exe- 
cution of  a  composition  deed,  as  a  condition  of  the  former's 
signing  the  same,  for  that  portion  of  the  debt  not  provided 
for  in  such  deed.  The  court  held  that  the  arrangement  was 
void  as  against  the  other  creditors,  upon  whom  it  was  a 
fraud,  and  also  as  to  the  defendant,  upon  the  ground  that  it 
was  obtained  from  him  by  moral  duress.    Now,  in  the  case 
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at  the  bar,  the  plaintiffs  are  not  seeking  to  enforce  or  claim 
the  benefit  of  any  secret  arrangement  with  the  debtor  to  the 
prejudice  of  their  co-creditors  in  the  composition  deed,  but 
on  the  contrary  they  repudiate  the  whole  transaction  as  a 
fraud  committed  upon  them  by  the  defendants.  This  action 
is  not  brought  to  enforce  the  composition  deed,  nor  any  ad- 
ditional security  secretly  given  to  the  plaintiffs  in  connec- 
tion therewith,  but  upon  the  original  promise  of  the 
defendants  contained  in  this  note  to  J.  Kohn  &  Co. 

The  case  of  Wood  v.  BobeHs,  supra,  was  an  action  by  a 
creditor  for  a  balance  of  account  after  having  accepted  a 
portion  of  his  demand  in  pursuance  of  an  arrangement  for 
a  composition  between  the  creditors,  including  himself,  and 
the  debtor.  There  was  a  verdict  for  the  defendant,  the 
court  instny^ting  the  jury  that  to  allow  the  plaintiff  to  re- 
cover would  be  a  fraud  upon  the  otlier  creditors  who  had  in 
pursuance  of  the  composition  accepted  the  partial  payment 
and  discharged  the  defendant.  In  other  words,  the  court 
held,  as  is  now  well  established,  that  a  debt  may  be  dis- 
charged by  the  payment  of  a  smaller  sum,  where  it  is  nmde 
in  pursuance  of  an  arrangement  to  that  effect  among  the 
creditors  and  with  the  debtor;  and  that  therefore  such  com- 
position and  payment  thereunder  was  a  bar  to  an  action  by 
the  creditor  for  the  remainder  of  his  debt.  The  reason 
given  by  the  court — that  to  allow  the  creditor  to  maintain 
the  action  for  the  balance  would  be  a  fraud  upon  the  other 
creditors — is  not  the  one  upon  which  the  courts  have  finally 
rested  the  validity  and  binding  force  of  what  are  called 
composition  deeds,  or  compromises  between  ft  failing  debtor 
and  his  creditors.  The  general  rule  is,  that  a  simple  agree- 
ment between  a  debtor  and  creditor  that  the  latter  will  take 
a  sum  in  payment  of  his  debt  less  than  the  amount  thereof 
is  a  nude  pact,  and  therefore  void  for  want  of  consideration. 
But  when  two  or  more  creditors  agree  with  one  another  and 
the  debtor  to  take  a  part  in  payment  of  the  whole  amount 
of  their  several  debts,  and  discharge  the  debtor  from  the 
remainder,  it  is  held  that  the  mutual  promises  of  the  credi* 
tors  to  and  with  one  another  is  a  8u£Scient  oonsiderabion  to 
support  the  agreement. 
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In  support  of  the  second  proposition  as  above  stated, 
counsel  for  defendant  maintains  thab  Snow  is  not  liable  for 
the  misrepresentations  of  Jessie,  unless  it  appears  that  he 
expressly  authorized  or  was  cognizant  of  them,  or  they 
were  brought  to  his  knowledge  before  the  payment  of  the 
money  and  the  deliyery  of  the  note. 

The  latter  alternative  of  this  argument  admits  too  much 
for  this  motion,  because,  as  has  been  shown,  the  evidence 
warrants  the  conclusion,  and  justified  the  jury  in  finding  that 
Snow  was  aware  of  Jessie's  misrepresentations  concerning 
his  ''means,'' at  least  before  he  paid  plainti^Gs  the  money 
and  received  his  note.  In  support  of  the  position  that 
Snow  is  not  liable  for  Jessie's  representations  unless  he  ex- 
pressly authorized  them,  counsel  cited  Chit,  on  Con.,  679, 
where  it  is  said  that  V'  the  mere  fact  of  an  agent  having 
innocently  made  a  misrepresentation  of  facts  while  efifecting 
a  contract  for  his  principal,  will  not  amount  to  fraud  on  the 
part  of  the  latter,  if  the  principal,  though  aware  of  the  real 
state  of  the  facts,  was  not  cognizant  of  the  misrepresenta- 
tion being  made,  nor  ever  directed  the  agent  to  make  it." 
Ghitty  cites  Comfoot  y.  Fowhe^  6  M.  &  W.  358,  which  he 
states  to  have  been  an  action  for  the  non-performance  of  a 
written  agreement  to  take  a  ready  furnished  house.  The 
defense  was  fraud  on  the  part  of  the  plaintiff.  The  facts 
were,  that  one  Clarke,  the  agent  of  the  plaintiff,  let  the 
house  to  the  defendant,  and  that  while  the  parties  were  mak- 
ing the  bargain,  the  defendant  asked  Clarke  if  there  was 
any  objection  to  the  house,"  to.  which  the  latter  answered 
there  was  not,  whereupon  the  defendant  signed  the  agree- 
ment. Afterwards  he  discovered  that  the  adjoining  house 
was  a  brothel,  and  on  that  ground  refused  to  fulfill  the  con- 
tract. It  also  appeared  that  the  plaintiff  knew  of  the  exist- 
ence of  the  brothel,  but  that  the  agent  did  not.  The  Court 
held  that  the  facts  did  not  establish  fraud  on  the  part  of  the 
plaintiff — the  Ch.  B.  Lord  Abinger,  dissenting.  In  my 
judgment,  the  law  of  this  ease  is  doubtful;  but  be  that  as 
it  may,  the  case  itself  is  very  different  from  the  one  at  bar. 
That  was  a  case  of  a  misrepresentation  by  one  of  two  strang- 
ers dealing  with  each  other  at  arms  lengthy  about  a  matter 
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which,  80  far  as  appears,  was  equally  open  to  the  observa- 
tion of  both  of  them. 

The  case  at  bar  arises  between  a  creditor  and  debtor. 
The  latter  is  seeking  a  discharge  from  his  debts  upon  the 
payment  of  forty-five  cents  on  the  dollar,  on  the  ground  that 
he  was  unable  to  pay  more.  In  such  case,  the  law  very  prop- 
erly requires  the  utmost  good  faith  on  the  part  of  the  debtor. 
Here,  Snow  asked  to  be  discharged  from  fifty-five  per  cen- 
tum of  debts  for  which  he  was  individually  liable.  It  was 
natural  and  reasonable  that  the  creditors  should  want  to 
know  what  condition  the  proposed  settlement  would  leave 
him  in  individually.  Under  these  circumstances,  Jessie 
comes  to  the  creditors  to  see  what  can  be  done.  He  was 
Snow*s  agent  in  this  matter  in  a  double  sense.  1,  By  rea- 
son of  their  being  partners;  and  2,  Because  Snow  had 
specially  authorized  and  requested  him  to  negotiate  this 
compromise  with  the  creditors,  while  he  practically  re- 
mained without  their  reach,  at  Walla  Walla.  Snow  spoke 
through  Jessie,  and  it  was  his  business  to  inform  Jessie  of 
the  true  condition  of  his  affairs,  so  that  he  could  speak 
truly,  if  he  spoke  at  all.  If  he  omitted  to  do  so  either  from 
negligence  or  design,  and  the  agent  made  false  representa- 
tions concerning  his  means  which  misled  the  plaintiffs  to 
their  injury,  he  is  respoiisible  for  it,  the  same  as  if  he  made 
them  in  person.  Snow  cannot  be  allowed  to  have  the 
benefit  of  a  composition  with  his  creditors  which  was  con- 
fessedly procured  by  the  false  representations  of  his  agent, 
upon  the  ground  that  the  agent  was  ignorant  of  the  truth, 
and  made  the  representation  in  good  faith.  If  such  were 
the  law,  dishonest  debtors  could  cheat  and  deceive  their 
creditors  with  impunity,  by  means  of  honest  but  conven- 
iently ignorant  agents.  Under  the  head  of  fraudulent  con- 
cealment, it  is  laid  down  in  Addison  on  Gon.  (130),  that, 
''If  a  debtor  induces  his  creditors  to  compound  their  claims 
and  execute  a  deed  of  composition  for  their  several  debts, 
by  concealing  from  them  the  true  state  of  his  affairs,  and 
withholding  information  which  ought,  in  good  faith,  to 
have  been  afforded,  the  deed  will  be  void,  and  the  creditors 
will  be  remitted  to  their  original  rights,  and  will  be  entitled 
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to  sae  for  the  full  amount  of  their  several  debts;"  also 
(634),  "If  a  principal  *  *  *  purposely  em- 
ploys an  agent  ignorant  of  the  truth,  in  order  that  such 
agent  may  innocently  make  a  false  statement,  believing  it 
to  be  true,  and  may  so  deceive  the  party  with  whom  he  was 
dealing;        *        *        *        he  would  be  guilty  of  a  fraud." 

In  Stafford  v.  Bacon,  1  Hill,  535,  Mr.  Justice  Cowan 
says :  "  The  duty  of  a  debtor  who  comes  for  a  discharge  on 
part  payment,  is  clear.  If  he  willfully  misrepresent  or  sup- 
press any  materied  fact  in  the  statement  of  his  affairs,  the 
accord  and  satisfaction  are  void." 

In  1  Par.  on  Con.  63,  it  is  said,  that:  "though  there  be 
no  actual  fraud  on  the  part  of  the  agent,  yet,  if  he  makes  a 
false  representation  as  to  a  matter  peculiarly  within  his  own 
knowledge  or  that  of  his  principal,  and  thereby  gets  a  better 
bargain  for  his  principal,  such  principal,  although  innocent, 
cannot  take  the  benefit  of  the  transaction." 

In  Chit,  on  Con.  687,  it  is  said,  that:  "If  it  appear  that 
there  has  been  a  willful  withholding  by  the  debtor  of  in- 
formation respecting  his  estate,  it  will  avoid  the  composi- 
tion, and  remit  the  creditor  to  his  right  to  sue  for  the 
whole." 

In  the  light  of  these  authorities,  as  well  as  upon  the 
reason  of  the  matter,  there  can  be  no  doubt  but  that  Snow 
is  responsible  for  Jessie's  misrepresentations,  though  in- 
nocently made  and  without  his  knowledge.  There  is  no  er- 
ror in  the  charge  of  the  Court  on  this  point. 

Indeed,  after  long  and  careful  consideration,  it  appears 
to  me,  both,  upon  the  law  and  the  facts,  that  this  verdict  is 
not  only  a  just  determination  of  the  controversy  between 
the  parties  to  this  action,  but  that  its  effects  will  be  whole- 
some and  promotive  of  good  morals  in  the  community  upon 
the  subject  of  contracts  for  the  composition  of  debts  be- 
tween debtor  and  creditor. 

The  motion  for  a  new  trial  must  be  overruled,  and  the 
plaintiffs  have  judgment  upon  the  verdict. 
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0.  C.  Pendergast  V.  The  Bank  op  Stockton. 

CiROurr  Court,  Dibtkiot  of  Califobkia.. 
NOYEMBEB  4,  1871. 

1.  Tbamsfeb  of  Stock  LnnTBD  by  Bt-Lawb. — A  corporation,  organized  under 
a  statate  which  authorizes  it  to  make  by«law8  fbr  <'the  management  of 
its  property,  the  regnlation  of  its  affairs,"  and  '*the  transfer  of  ita 
stock,"  and,  further  provides,  that  the  stock  of  the  company  **  shall  be. 
transferable  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  the 
company,"  has  power  to  make  a  by-law,  providing  that  no  transfer  of 
stock  shall  be  made  upon  the  books  of  the  corporation,  until  after  the 
payment  of  all  indebtedness  to  the  corporation  due  from  the  person  in 
whose  name  the  stock  stands  on  its  books. 

Before  Sawyer,  Circuit  Jndge. 

Exceptions  to  answer  to  a  bill  in  eqnitj  seeking  to  com* 
pel  a  transfer  of  stock. 

J.  W.  DwineUe,  for  complainant. 

8.  W,  Elliott,  for  defendant. 

Sawyer,  Circuit  Judge.  The  object  of  the  bill  in  this 
case,  is,  in  part,  to  compel  the  defendant,  a  banking  cor- 
poration, to  transfer  to  complainant  on  its  books,  one  ban* 
dred  shares  of  its  stock.  The  bill  alleges,  that  one  How* 
ard  was  the  owner  of  two  certificates  of  stock  of  the  bank 
of  Stockton,  each  stating  that  the  said  Howard  is  ihe  owner 
of  fifty  shares  of  the  capital  stock  of  the  said  bank  transfer- 
able only  upon  the  books  of  said  bank,  personally,  or  by 
attorney,  upon  the  surrender  of  the  respective  certificates; 
that  said  Howard  delivered  said  two  certificates  of  stock  to 
said  complainant,  after  having  indorsed  upon  said  respec- 
tive certificates,  an  instrument  in  writing,  whereby  the  said 
Howard  sold,  transferred  and  assigned,  the  said  shares  of. 
stock  in  said  respective  certificates  specified,  to  complain- 
ant, and  duly  authorized  said  complainant  to  make  the 
necessary  transfer  of  said  shares  of  stock  upon  the  books  of 
said  defendant;  that  said  complainant  afterward  presented 
the  said  certificates  of  stock,  together  with  the  said  assign- 
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ment  and  authority  to  transfer  indorsed  thereon,  at  the 
same  tim«  offering  to  surrender  the  same  to  said  defendant, 
and  requested  said  defendant  to  transfer  the  said  stock 
upon  its  books  in  pursuance  of  said  authority;  and  that  said 
defendant  refused  so  to  do. 

After  a  general  denial  of  the  allegations  of  the  bill,  the 
defendant  for  a  further  answer  alleges,  that  before  and  at  the 
time  of  the  said  transfer  of  stock  from  said  Howard  to  com- 
plainant, the  said  Howard  was  indebted  to  the  defendant 
for  money,  before  that  time  loaned  to  him,  in  the  sum  of 
five  thousand  dollars,  which  sum  still  remains  due  and  un- 
paid; that  before  said  assignment,  the  defendant  had  es- 
tablished and  adopted  among  others,  the  following  by-law, 
to  wit:  ''No  transfer  of  stock  shall  be  made  upon  the  books 
of  the  bank,  until  after  the  payment  of  all  calls  and  assess- 
ments, made  or  imposed  thereon,  and  of  all  indebtedness 
due  to  the  bank  by  the  person  in  whose  name  the  stock 
stands  on  the  books  of  the  bank,  except  with  the  consent, 
in  writing,  of  the  president;"  that  the  president  of  said  bank 
had  never  consented  in  any  manner  to  the  ti'ansfer  of  said 
stock;  that  said  by-law  had  been  adopted,  and  was  in  full 
force  at  the  time  of  the  issue  of  said  stock  and  of  all  the 
stock  issued  by  said  bank;  and  that  said  stock  was  issued 
to,  and  held  by,  said  Howard  subject  to  the  said  provisions 
of  said  by-law,  of  all  which  said  complainant  had  due 
notice. 

The  complainant  excepts  to  the  sufficiency  of  this  special 
answer,  the  ground  of  the  exception  relied  on  being,  that 
the  said  corporation  had  no  power  to  make  the  said  by-law, 
forbidding  a  transfer  of  stock  until  all  indebtedness  of  the 
holder  to  the  bank  is  paid,  and  this  is  the  question  to  be 
now  determined. 

The  defendant's  counsel  refer  to  the  act  of  April  14, 1853 : 
''To  provide  for  the  formation  of  corporations  for  certain 
pui-poses,"  as  the  act  under  which  the  bank  of  Stockton  is 
incorporated.  (Stat.  1853,  p.  87.)  The  fourth  section  of 
this  act  provides,  that  the  corporations  formed  under  it, 
shall  have  power,  among  other  things,  "to  make  by-laws 
not  inconsistent  with  the  laws  of  this  State,  for  the  organ- 
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ization  of  the  company,  the  management  of  its  property,  the 
regulation  of  its  affairs,  the  transfer  of  its  stock,  and  for 
carrying  on  all  kinds  of  business  within  the  objects  and 
purposes  of  the  company."     (lb.  87-8,  Sec.  4,  Subd.  6.) 

The  ninth  section  provides,  that,  ''the  stock  of  the  com- 
pany shall  be  deemed  personal  estate,  and  shall  be  trans- 
ferable in  such  manner  as  shall  be  prescribed  by  the  by- 
laws of  the  company,  but  no  transfer  shall  be  yalid,  except 
between  the  parties  thereto,  until  the  same  shall  have  been 
so  entered  on  the  books  of  the  company,  as  to  show  the 
names  of  the  parties  by  and  to  whom  transferred,  the  num- 
ber and  designation  of  the  shares,  and  the  date  of  the  trans- 
fer."   (lb.,  88,  Sec.  9.) 

These  are  the  only  provisions  of  the  statute  called  to 
my  attention,  that  affect  the  question;  for,  under  the  first 
and  twenty-seventh  sections  of  the  act,  the  provisions  of 
the  act  of  May  22,  1850,  have  no  application.  {Larrahee 
V.  Baldwin^  35  Cal.  173.)  It  is  insisted  by  complainant 
that  the  stock  of  the  company  is  personal  property,  held  by 
the  stockholder  in  which  the  corporation  has  no  interest, 
legal  or  equitable,  and  over  which  it  has  no  power  other 
than  that  expressly  conferred  by  the  statute,  or,  such  as  is 
necessarily  inferred  from  powers  expressly  granted;  and 
that  no  power  is  found  in  the  act  authorizing  the  corpora- 
tion to  make  a  by-law,  which  shall  affect  the  absolute  right 
of  the  shareholder  to  have  his  stock  transferred;  that  the 
provisions  of  the  statute  referred  to  only  authorize  the  cor- 
poration to  prescribe  the  manner  in  which  the  act  of  trans- 
fer shall  be  performed  on  the  books,  and  does  not  reach  the 
right  of  the  holder  to  have  a  transfer  made  at  his  option, 
or,  the  conditions  upon  which  it  shall  be  made,  or  with- 
held. 

Bank  of  Utica  v.  Manufactarera^  Bank,  20  N.  T.  501,  is 
relied  on  as  the  strongest  case  in  support  of  this  view.  In 
that  case,  the  corporation  adopted  a  by-law,  that  "  No 
transfer  of  shares  of  stock  can  be  made,  unless  the  person 
making  the  same  shall  previously  discharge  all  debts  and 
demands  due,  or  contracted  by  him,  or  her,  to  the  bank, 
unless  by  consent  of  the  board."    The  court  of  appeals  held 
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that  the  corporation  had  no  power  to  make  this  by-law. 
But  upon  what  ground  ?  It  will  be  seen  by  a  critical  exam- 
ination of  the  case,  that  the  decision  was  put  upon  the 
ground  that  the  general  banking  law  under  which  the  bank 
was  incorporated  provided  that  ^'  the  shares  shall  be  trans- 
ferable on  the  books  of  the  association  in'  such  manner  as 
may  be  agreed  upon  in  the  articles  of  association,"  not  in 
such  manner  as  should  be  prescribed  by  by-laws.  The 
court  say,  'Hhe  manner  of  the  transfer,  including,  ac- 
cording to  this  assumption,  any  qualification  or  restraint 
which  it  may  be  thought  expedient  to  attach  to  the 
right  of  transfer,  is  to  be  such  as  may  be  agreed  upon — not 
by  a  by-law,  or  by  any  act  of  the  directors — but  in  the  arti- 
cles of  association."  ^'It  was  not  necessary  to  insert  neg- 
ative words  to  exclude  any  other  manner  of  performing  the 
same  thing;  for,  by  the  most  common  rules  of  construction, 
where  a  matter  is^authorized  to  be  done  in  a  particular  way, 
every  other  different  method  of  doing  it  is  excluded.  And 
the  difference  between  a  restraint  upon  alienating  the  shares 
in  these  associations,  contained  in  the  articles,  which  must 
receive  the  assent  of  all  the  primary  shareholders,  and  by 
which  all  persons  holding  derivative  interests  must  be 
bound,  and  a  like  restraint  imposed  by  the  agents  of  the 
association  in  the  form  of  a  by-law,  which  may,  or  may  not, 
come  to  the  knowledge  of  the  shareholders,  and  which,  if 
known,  may  be  disapproved  of  by  them,  is  very  marked.  A 
person  may  generally  agree  by  express  contract  to  any 
qualification  of  his  rights  of  property,  not  repugnant  to  the 
rules  of  law;  but  if  another  person  undertakes  to  attach 
such  qualifications  in  his  behalf,  he  must  show  his  author- 
ity for  the  act.  I  am  unable  to  find  any  authority  for  the 
directors  in  these  associations  to  insert  such  a  provision  in 
a  by-law." 

The  by-law  was  held  void,  because  the  statute  provided 
that  the  manner  must  be  regulated  in  the  articles  of  associa- 
tion, which  must  be  subscribed  by  all  the  original  corpora- 
tors as  a  fundamental  condition  of  the  association,  and, 
this  excluded  the  right  of  the  directors,  who  are   usually 
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but  a  small  portion  of  the  parties  interested,  and  who  are 
mere  agents,  from  doing  it  by  by-law. 

The  statute  declared  that  one  body  of  men,  the  parties 
ultimately  interested,  themselves,  should  make  the  regula- 
tion in  the  articles  of  association,  while  another  body  who 
were  mere  agents,  not  expressly  authorized,  assumed  to  do 
it,  by  a  by-law. 

The  bank,  in  that  case,  was  incorporated  under  the  act  of 
1838,  and  the  exact  language  of  the  act,  is:  "The  shares 
of  said  association  shall  be  deemed  personal  property,  and, 
shall  be  transferable  on  the  books  of  the  association  in  such 
manner  as  maybe  agreed  on  in  the  articles  of  association." 
(Stat.  N.  T,,  1838,  p.  249,  sec.  19.) 

Now  this  language  is,  substantially,  identical  with  the 
language  of  the  statute  of  California  under  consideration, 
except  that,  in  New  York,  the  power  is  to  be  exercised  by 
the  subscribers  ibemselves  in  the  articles  of  association, 
while  in  Oalifomia  the  power  is  to  be  exercised  through  the 
medium  of  a  by-law  passed  by  the  corporation. 

The  corporation  has  power  **  to  make  by-laws  for  *  *  * 
the  transfer  of  its  stock,"  (Stat.,  1853,  pp.  87-8,  sec.  4.) 
and  ''the  stock  of  the  company  shall  be  deemed  personal 
property,  and  shall  be  transferable  in  such  manner  as  shall 
be  prescribed  by  the  by-laws  of  the  company;  but,  no 
transfer  shall  be  valid  except  between  the  parties  thereto 
until  the  same  shall  have  been  so  entered  on  the  books  of 
the  company,"  etc.     (lb.  Sec.  9.) 

The  language  in  other  respects  than  providing  by  whom, 
and  where,  this  regulation  shall  be  prescribed  being  sub- 
stantially identical,  it  follows,  that,  if  under  the  New  York 
act  it  was  competent  to  make  the  restriction  in  the  ''  articles 
of  association,"  under  the  California  act,  the  same  language 
must  confer  a  similar  power  to  make  the  same  restriction 
by  a  by-law  of  the  corporation. 

The  case  cited  for  the  purposes  of  the  decision  admits 
the  validity  of  the  restriction  if  inserted  in  the  articles  of 
association.  It  is  therefore  no  authority,  for  the  position 
taken  by  complainant's  counsel;  but,  on  the  contrary,  so 
far  as  it  has  any  significance  it  recognizes  the  other  view. 
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In  the  subsequent  case  of  Leggett  v.  The  Bank  of  Sivg 
Sing^  24  N.  Y.  283,  where  the  restriction  upon  the  transfer 
of  stock  until  the  payment  of  "  all  debts  due  by  him  orLer, 
to  said  association,"  was  in  the  articles  of  association — the 
proper  place  for  ifc  under  the  act,  as  was  held  in  the  previous 
case — the  referee  held  that  an  outstanding  note  of  the  share- 
holder, which  had  not  yet  matured,  was  not  a  debt  due  at 
the  time  of  the  demand  for  a  transfer,  and,  consequently, 
that  the  assignee  was  entitled  to  a  transfer,  and  rendered 
judgment  against  defendant  on  that  ground.  But  the  Court 
of  Appeals  held,  that  it  was  a  debt  due  within  the  meaning 
of  the  restriction  in  the  articles  of  association,  and  reversed 
the  judgment,  thus  recognizing  the  validity  of  the  restric- 
tion when  found  in  the  articles  of  association  under  the 
language  used  in  the  statute  of  New  York.  McCreody  v. 
Btifnaey^  6  Duer,  674,  is  to  the  same  effect.  These  cases, 
therefore,  are  authorities  in  favor  of  the  validity  of  the  by- 
law under  the  statute  of  California,  which  uses  the  same 
language  as  the  statute  of  New  York,  except  that  it  locates 
the  power  granted  in  similar  terms  in  a  different  body^  to 
be  exercised  in  a  different  form. 

In  a  recent  similar  case,  (Knight  v.  1^  Old  National 
Bcmky)  reported  in  the  Internal  Bevenue  Becord  for  October 
14,  1871,  decided  in  the  United  States  Circuit  Court,  for 
the  district  of  Bhode  Island,  by  Mr.  Justice  Cliffobd,  the 
same  question  arose  under  the  act  of  congress,  authorizing 
the  establishment  of  national  banks. 

The  fifth  section  of  the  act  provides,  that  any  number  of 
persons  not  less  than  five,  may,  ''  enter  into  articles  of  as- 
sociation which  shall  specify  in  general  terms  the  object  for 
which  the  association  is  formed,  and  may  contain  any  other 
provisions,  not  inconsistent  with  the  provisions  of  this  act, 
which  the  association  may  see  fit  to  adopt  for  the  regulation 
of  the  business  of  the  association,  and  the  conduct  of  its 
affairs/'  etc.  (13  Stat,  at  L.  100-1,  Sec.  6;)  and  the  eighth 
section  provides,  that,  "its  board  of  directors  shall,  also, 
have  power  to  define  and  regulate  by  by-laws,  not  inconsis- 
tent with  the  provisions  of  this  act,  the  manner  in  which 
its  stock  shall  be  transferred,"  etc.  (lb.  101-2,  Sec.  8.) 
9 
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In  the  '^  articles  of  associatioii/'  it  was  provided  ^Hhat 
the  directors  shall  have  power  to  make  all  by-laws,  that  it 
may  be  proper  and  convenient  for  them  to  make  nnder  said 
act,  for  the  general  regulation  of  the  business  of  the  asso- 
ciation, and  the  entire  management  and  administration  of 
its  a£EiEiirs,  which  by-laws  may  prohibit,  if  the  directors  so 
determine,  the  transfer  of  stock  owned  by  the  stockholders, 
who  may  be  liable  to  the  association  either  as  principal 
debtor  or  otherwise,  without  the  consent  of  the  board,"  (14 
Int.  Rev.  R.  125.) 

Mr.  Justice  Clifford  says  that  the  Supreme  Court  of 
Rhode  Island  held  the  justification  of  the  corporation  in  re- 
fusing to  recognize  and  record  the  transfer  of  stock  to  be 
found  '^  as  well  in  the  power  granted  to  the  corporation  to 
define  and  regulate  by  by-laws  the  manner  in  which  stock 
shall  be  transferred,  as  in  the  express  power  contained  in 
the  articles  of  association,  that  the  directors,  if  thej  so  de- 
termine, may  prohibit  by  by-laws  ^Hhe  transfer  of  stock 
owned  by  any  stockholder,  who  may  be  liable  to  the  asso- 
ciation, either  as  principal  debtor  or  otherwise,  without  the 
consent  of  the  board,"  and  he  adds,  ''many  other  decided 
cases  proceed  upon  the  same  ground."  (14  Int.  Rev.  Rec. 
126.)  He  cites  Locktaood  v.  The  Banks,  8  R.  I.,  a  volume 
to  which  I  have  no  access. 

The  decision  of  the.  Supreme  Court  of  Rhode  Island, 
then,  as  thus  stated,  is  also,  directly  in  point,  for  the  lan- 
guage of  the  act  of  congress  is  substantially  the  same  as 
that  of  the  statute  of  California.  It  authorizes  the  directors 
to  define  and  regulate  by  by-laws  *  *  *  ^e 
manner  in  which  stock  shall  be  transferred."  Mr.  Justice 
Clifford,  however,  says  '4t  is  not  necessaiy  in  this  case  to 
assume  the  burden  of  the  first  branch  of  the  proposition,  as 
the  by-law  conforms  to  the  articles  of  association,  and  it  is 
clear,  that  the  provisions  in  the  articles  of  association  under 
which  the  by-law  was  framed,  is  fully  warranted  by  an  act 
of  congress,  providing  for  a  national  currency.''  (lb.  126.) 
The  learned  judge  nowhere  intimates,  that  the  first 
branch  of  the  proposition  is  untenable,  but,  on  the  contrary, 
so  far  as  there  is  any  intimation  at  all  in  the  opinion,  it 
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appears  to  me,  to  be  the  other  way.  He,  however,  prefers 
to  rest  the  decision  upon  the  other  ground,  leaving  the  first 
undecided. 

What,  then,  is  the  langaage  of  the  act  of  congress  by 
which  the  provision  in  the  articles  of  association  under 
which  the  by-law  is  formed,  is  clearly,  *'  fully  warranted.'' 

It  is  the  language  found  in  the  fifth  section,  before  cited, 
which  authorizes  the  articles  to  '*  contain  any  other  pro- 
visions not  inconsistent  with  the  provisions  of  this  act, 
which  the  association  may  see  fit  to  adopt  for  the  regulation 
of  the  business  of  the  association,  and  the  conduct  of  its 
aflEairs.'' 

But  the  statute  of  California  also  contains  similar  lan- 
guage, for  it  authorizes  the  corporation  "to  make  by-laws 
not  inconsistent  with  the  laws  of  this  State  for  *  ^  *  the 
management  of  its  property,  the  regulation  of  its  affairs,  the 
transfer  of  its  stock,  and  for  the  carrying  on  all  kinds  of 
business  within  the  objects  and  purposes  of  the  company." 
(Sec.  4.) 

The  act  of  congress  locates  the  power  in  the  parties  as- 
sociating themselves  together,  who  are  to  manifest  their 
will  primarily  in  the  articles  of  association,  while  the  statute 
of  California  locates  it  in  the  corporation,  to  be  exercised 
primarily  and  directly,  by  the  adoption  of  by-laws.  But, 
if  the  words  ''regulation  of  the  business  of  the  association 
and  conduct  of  its  affairs,"  covers  the  power  in  the  act  of 
congress,  as  Mr.  Justice  Cliffobb  says,  it  clearly  does, 
then,  the  words  "the  regulation  of  its  affairs  "  in  the  statute 
of  CaUfomia  jnust  6over  it,  and  the  by-law  of  the  defendant 
is  valid  on  that  ground  also.  In  Bank  of  Utica  v.  Manu- 
fadurer's  Bank,  20  N.  T.  506,  the  Court  appears  to  be  of 
opinion  that  a  power  to  make  by-laws  for  the  "management 
of  the  business  of  the  association,"  is  not  broad  enough  to 
include  a  by-law  like  the  one  now  under  consideration.  It 
is  said  by  the  Court  that  the  transfer  of  stock  does  not  per- 
tain to  the  business  of  the  corporation,  but  to  that  of  the 
individual  stockholder.  These  words,  or  words  of  similar 
import,  can  be  no  more  comprehensive  or  potent  in  a 
statute,  I  apprehend,  than  in  articles  of  association.    Mr. 
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Justice  Clifford,  therefore,  must  have  taken  a  different 
view  on  this  point  from  that  expressed  in  the  opinion  of  the 
court  of  appeals.  It  is,  however,  a  legitimate  part  of  the 
regulation  of  the  businefls  and  conduct  of  the  affairs  of  a 
corporation  to  secure  its  dues  from  all  parties  dealing  with 
it,  whether  share-holders  or  strangers,  and  a  by-law  sub- 
stantially requiring  that  the  stock  held  by  a  share-holder 
should  be  regarded  as  security  for  any  indebtedness  to  the 
corporation,  which  he  may  incur,  may  in  that  sense  be 
regarded  as  coming  within  the  provisions  for  the  regulation 
of  its  business.  The  stockholder  who  becomes  indebted, 
with  a  knowledge  of  this  regulation,  may  be  deemed  to  as- 
sent to  it,  as  a  condition  upon  which  his  liability  is  allowed 
to  accrue,  and  he  can  have  no  just  ground  of  complaint. 
Under  these  authorities,  the  validity  of  this  statute  may  be 
justified  upon  both  these  grounds. 

As  for  myself,  if  statutory  authority  is  required  for  any- 
thing contained  in  the  articles  of  association  signed  by  the 
parties  to  the  association,  I  should  find  no  less  difficulty  in 
resting  the  decision  upon  that  branch  of  the  proposition 
adopted  by  Mr.  Justice  Clifford,  than  on  the  first,  which 
he  declined  to  decide.  On  the  latter  ground  I  find  no  con- 
flict in  the  authority  so  far  as  any  opinion  has  been  ex- 
pressed or  intimated.  In  Weston  v.  Bear  Rivei*  and  Auburn 
Water  and  Mining  Company ^  5  Cal.  189,  and  in  People  v. 
Crockett^  9  Cal.  116,  language  similar  to  that  now  under 
consideration,  in  the  act  of  1860,  (Stat.  1860,  p.  347,  Sec. 
1,)  and  in  the  act  for  incorporating  railroad  companies 
(Stat.  1853,  p.  104,  Sec.  14,)  was  regarded  by, the  Supreme 
Court  of  the  State  as  authorizing  the  corporation  to  make 
by-laws  forbidding  the  transfer  of  stock,  till  all  the  indebt- 
edness of  the  owner  to  the  corporation  should  be  liquidated. 
It  is  true,  the  point  was  not,  necessarily,  involved  in  these 
cases,  but  it  is  clear,  that  the  Court  took  this  view  of  the 
statute. 

Upon  the  whole,  after  a  careful  consideration  of  the 
statute  and  the  authorities,  I  am  of  opinion,  that  the  provis- 
ion of  the  fourth  section,  authorizing  the  corporation,  "  to 
make  by-laws  for  the  management  of  its  property,  the 
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regulation  of  its  affairs  and  the  transfer  of  its  stock,"  and, 
of  the  ninth  section  that  "  the  stock  of  the  company  *  * 
shall  be  transferrable  in  such  manner  as  shall  be  prescribed 
by  the  by-laws  of  the  company,"  etc.,  authorized  the  cor- 
poration to  adopt  the  by-law  in  question,  and  that  the 
by-law  is  valid. 

It  will  be  unnecessary,  therefore,  to  determine,  whether 
there  is  any  distinction  between  the  cases  of  modern  cor- 
porations, and  the  corporation  whose  stock  was  involved  in 
Childs  V.  Hudson  Bay  Company,  2  Peere  Williams,  207,  as 
to  where  the  title  of  the  stock  is  vested,  or  if  there  is  any 
such  distinction,  whether  it  affects  the  question  in  hand;  or 
whether  the  case  of  McDowell  v.  The  Bank  of  Wilmington,  1 
Harrington,  27,  and  other  cases  cited,  inconsiderately  fol- 
low the  dictum,  as  it  is  claimed  to  be,  in  that  case.  I  rest 
the  decision  upon  the  statutes,  and  other  modcirn  decisions, 
arising  under  similar  language  in  other  statutes. 

In  the  case  of  Van  Sands  v.  Middlesex  Co,  Bank,  26  Conn. 
144,  the  certificate  of  stock  stated  upon  its  face,  that  it  was 
transferable  at  said  bank,  subject,  nevertheless,  to  his  in- 
debtedness and  liability  at  the  bank  according  to  the  char- 
ter and  by-laws  of  the  said  bank.  But,  neither  the  charter 
nor  by-laws,  say  anything  about  the  liability  of  stockhold- 
ers. The  charter,  however,  "authorized  the  stockholders 
to  establish  by-laws  and  regulations  for  the  well-ordering 
of  the  concerns  of  the  bank,  and  make  the  stock  transferable 
according  to  its  rules."  The  court  held  that,  although  no 
by-law  had  been  adopted  upon  the  subject,  the  condition 
being  in  the  certificate  of  stock,  it  must  be  considered,  that 
the  stock  was  issued  and  received  upon  this  condition,  and 
that  it,  therefore,  constituted  one  of  the  terms  of  the  con- 
tract upon  which  the  stock  was  acquired,  and  that  it  was  a 
valid  restriction  upon  that  ground.  This  form  of  certificate 
had  been  adopted  in  practice  at  the  organization  of  the 
bank  some  fifteen  years  before,  and  used  ever  since.  In 
the  case  now  under  consideration,  the  answer  substantially 
alleges  that  the  by-law  was  adopted,  and  in  force,  not  only 
before  this  particular  stock  was  issued,  but  before  any  of 
the  stock  of  the  company  was  issued,  and  that  all  of  said 
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stock  was  issued  subject  to  said  by-law,  of  all  which  the 
complainant  had  notice. 

Under  this  authority  it  would  seem,  that  if  all  the  stock 
of  the  company  was  issued  after  the  passage  of  the  by-law, 
and  so  issued  and  received  subject  to  the  provisions  of  said 
by-law,  with  the  knowledge  of  those  receiving  it,  the  re- 
striction would  be  binding  as  being  one  of  the  terms  of  the 
contract  under  which  it  was  issued  and  accepted.  But,  as 
I  think  the  by-law  valid  under  the  statute,  it  is  unnecessary 
to  determine  the  effect  of  its  issue  under  such  circumstan- 
ces irrespective  of  the  powers  conferred  by  the  statute. 

Let  the  exceptions  be  overruled  at  complainants'  costs. 


William  C.  McKay  v.  Jamejs  A,  Campbell. 

PisTBioT  Court,  District  of  Oregon. 
November  7,  1871. 

1.  CinzsNSHXP  AT  GoMMOK  Law. — Bj  the  common  law  a  child  born  within 

the  allegiance  of  the  United  States,  is  bom  a  snbject  thereof,  without 
reference  to  the  political  status  or  condition  of  its  parents. 

2.  GinziNSHiP  OF  Pkbsons  Bobn  in  Obeoom,  bbtwcen  1818  anb  1S46. 

By  article  3  of  the  convention  of  October  20,  1818  (8  Stat.  249),  between 
the  United  States  and  Great  Britain,  it  was  agreed  that  the  Oregon  ter- 
ritory should  "  be  free  and  open  to  the  vessels,  citizens  and  subjects  of 
the  two  powers;"  which  convention  was  continued  in  force  until  the 
convention  of  June  15,  1846  (9  St&t.  869);  Edd,  that  during  the  period 
of  such  joint  occupation,  the  country,  as  to  British  subjects  therein,  was 
British  soil,  and  subject  to  the  jurisdiction  of  the  king  of  Great  Britain, 
but  as  to  citizens  of  the  United  States,  it  was  American  soil  and  subject 
to  the  jurisdiction  of  the  United  States;  and  that  a  child  bom  in  such 
territory  in  1823  of  British  subjects,  was  bom  in  the  allegiance  of  the 
king  of  Great  Britain,  and  not  that  of  the  United  States. 

3.  Indian  Tbebbs  Indepxndbnt  Gohhunitibs. — The  Indian  tribes  within  the 

territory  of  the  United  States  are  independent  political  communities, 
and  a  child  of  a  member  thereof,  though  bom  within  the  limits  of  the 
United  States,  is  not  a  citizen  thereof,  because  not  bom  subject  to  its 
jurisdiction. 

4.  XrV  Amendment,  Gonstbuction  of. — ^The  XIY  article  of  the  constitution 

of  the  United  States,  commonly  called  the  XIV  Amendment,  is  only  de- 
claratory of  the  common  law  rule  on  the  subject  of  citizenship  by  birth. 
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and  therefore  does  not  inclade  Indians  or  others  not  bom  subject  to  the 
jurisdiction  of  the  United  States. 

6.  Citizenship  or  Issub  of  a  Bbitish  Subject  and  Chinook  Woman. — In 
1823,  and  prior  thereto,  the  Chinook  Indians  were  an  independent 
political  community,  inhabiting  the  Oregon  territory,  at  and  near  the 
mouth  of  the  Columbia  rirer;  and  in  said  year  the  plaintiff  was  bom  at 
Fort  George  (now  Astoria)  of  a  father  who  was  an  alien  and  a  British 
subject,  and  a  mother  who  was  a  Chinook  Indian;  BeHdt  that  the  plain- 
tiff is  either  to  be  deemed  to  follow  the  condition  of  his  fnther,  and  con- 
sidered a  British  subject,  or  that  of  his  mother,  and  considered  a  Chinook 
Indian,  but  that  in  either  case  he  was  not  born  a  citizen  of  the  United 
States. 

6.  XY  Amgnbubnt,  oonstbuotion  of. — At  an  election  held  on  June  6,  1870^ 
at  East  Dalles  precinct  under  the  laws  of  Oregon,  the  plaintiff  offered  to 
▼ote,  and  his  right  to  do  so  being  challenged,  offered  to  take  the  pre- 
scribed oath  as  to  his  qualifications  as  an  elector,  but  the  defendant 
then  being  one  of  the  judges  of  election  at  said  polls,  refused  to  admin- 
ister said  oath  to  the  plaintiff,  as  he  was  required  to  do  by  the  law  of  the 
State,  on  the  ground  that  plaintiff  was  not  a  citizen  of  the  United  States, 
but  a  half  breed  Indian;  Hdd,  that  whether  such  refusal  was  wrongful 
or  not,  nnder  the  State  law,  the  plaintiff  not  being  a  citizen  of  the 
United  States,  is  not  within  the  purview  or  protection  of  article  XY  of 
the  constitution  of  the  United  States,  or  the  act  of  congress,  entitled 
"  An  act  to  enforce  the  rights  of  citizens  of  the  United  States,  to  vote  in 
the  several  States  of  the  Union,  and  for  other  purposes  "  (16  Stat.  740), 
and  therefore  cannot  maintain  an  action  against  the  defendant  on  ac- 
count of  such  refusal,  to  recover  the  penalty  given  by  section  2  of  said 
act  of  congress. 

Before  Deady,  District  Judge. 

Joseph  G.  Wilson,  for  plaintiff. 

James  K.  Kelly  and  Orlando  Humason,  for  defendant, 

Deady,  J.  This  action  is  brought  to  recover  a  penalty  of 
$500,  given  by  section  2  Qf  an  act  of  congress  entitled  ''  An 
act  to  enforce  the  rights  of  citizens  of  the  United  States  to  vote 
in  the  several  States  of  the  Union,  and  for  other  purposes/' 
approved  May  13,  1870  (16  Stat.,  140).  It  was  commenced 
July  1,  1870,  and  on  September  26  the  court  gave  judg- 
ment on  a  demurrer  to  the  complaint  that  it  was  insufficient 
— because  it  did  not  allege  that  the  defendant  refused  or 
omitted  ''to  swear  the  plaintiff  as  to  his  qualifications  as 
an  elector,  on  account  of  his  race,  color,  or  previous  condi- 
tion of  servitude."    The  court  at  the  same  time  ruled  that 
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under  the  election  law  of  the  State  of  Oregon,  when  a  per- 
son who  is  a  citizen  of  the  United  States  offers  to  vote  at 
any  poll  therein,  and  his  right  to  do  so  is  challenged,  it  be- 
comes the  duty  of  the  judges  of  election  at  such  poll  to  ten- 
der such  person  the  prescribed  oath  as  to  his  qualification 
as  an  elector,  the  taking  of  which,  after  such  challenge,  is 
a  necessary  prerequisite  to  his  right  to  Tote;  and  that  if  any 
judge  of  election  willfully  omits  or  refuses  to  furnish  such 
person  an  opportunity  to  take  such  an  oath,  and  thei'eby 
qualify  himself  to  vote  at  such  poll,  on  account  of  race, 
color,  or  previous  condition  of  servitude,  then  he  is  liable 
to  such  person  for  the  penalty  prescribed  by  section  2  of 
such  act  of  congress.     (1  Sawyer,  374.) 

On  October  29,  the  plaintiff,  upon  leave  obtained,  filed 
an  amended  complaint,  alleging  that  the  defendant,  as 
judge  of  a  certain  election  therein  mentioned,  willfully  re- 
fused to  permit  the  plaintiff  to  become  qualified  to  vote 
thereat,  on  account  of  his  being  an  Indian.  The  defendant 
by  his  answer,  filed  December  7,  1870,  alleged  that  the 
plaintiff  was  an  alien  and  not  a  citizen  of  the  United  States, 
and  therefore  defendant  refused  as  alleged  in  the  complaint, 
and  not  otherwise.  To  this  answer  the  plaintiff  filed  a 
replication,  the  allegations  of  which  are  not  material  to 
state. 

On  February  4,  1871,  the  parties  filed  the  following 
statement  of  facts  in  the  case,  which  they  then  and  there 
stipulated  in  writing  should  "be  taken  and  considered  as 
the  special  verdict  of  a  jury  therein;"  and  also  that  '*  it  the 
court  is  of  opinion  that  the  law  arising  thereon  is  with  the 
plaintiff,  then  judgment  shall  be  given  for  him  for  the  pen- 
alty for  which  the  action  is  brought;"  but  "  if  the  court  is 
of  opinion  that  the  law  arising  thereon  is  with  the  defend- 
ant, then  judgment  shall  be  given  for  him  in  bar  of  the 
action,  and  for  his  costs  and  disbursements." 

'^Alexander  McKay,  the  plaintiff's  paternal  grandfather, 
was  born  in  Scotland,  and  emigrated  to  Canada,  where  he 
married  Margaret  Bruce,  a  woman  having  one  fourth  Indian 
blood.  The  issue  of  this  marriage  was  Thos.  McKay,  the 
plaintiff's  father,   who  was  born  in  Canada.    About  the 


Dist.  Or.]  McKay  v.  Campbell.  121 

1871.]  Opinion  of  the  Court— Dea<3y,  J. 

latter  part  of  the  year  1810,  Alexander  McEaj  joined  the 
expedition  of  John  Jacob  Astor,  as  a  partner  of  the  Ameri- 
can far  company/  and  sailed  from  New  York  in  the  ship 
Ibnquin,  for  the  mouth  of  the  Columbia  river,  taking  with 
him  his  wife  and  son  Thomas,  the  latter  being  then  about 
thirteen  years  of  age.  They  arrived  at  the  mouth  of  the 
Columbia  in  181J,  and  soon  afterwards  Alexander  McEay 
perished  by  the  destruction  of  the  Ibnquin,  Thomas 
McKay  afterwards  entered  into  the  service  of  the  Northwest 
fur  company,  a  corporation  organized  under  the  laws  of 
Great  Britain,  having  its  principal  office  in  Montreal.  The 
trading  post  of  Aster  at  Asteria  was  transferred  to  this 
Northwest  fur  company  on  the  eleventh  day  of  October, 
1813,  and  afterwards  called  Fort  George.  In  1821,  by  an 
act  of  parliament,  the  Northwest  and  Hudson  Bay  com- 
pany were  united  under  the  name  of  the  Honorable  Hudson 
Bay  company,  and  as  such  held  possession  and  control  of 
Fort  George  as  a  trading  post  from  that  time  until  the  treaty 
between  the  United  States  and  Great  Britain  in  1846. 

''  Thomas  McKay  married  a  Chinook  Indian  woman,  and 
the  plaintiff  was  the  issue  of  that  marriage,  born  at  Fort 
George  (now  Astoria),  in  1823,  while  his  father,  Thomas 
McKay,  was  in  the  service  of  the  Hudson  Bay  company, 
and  is  seven  sixteenths  white  and  nine  sixteenths  Indian 
blood.  Thomas  McKay  continued  in  the  service  of  that 
company  until  about  the  year  1835;  and  his  son,  the  plaint- 
iff, was  also  in  its  service  subsequent  to  the  treaty  between 
the  United  States  and  Great  Britain,  in  1846.  The  plaintiff 
has  always  lived  in  Oregon  except  from  1838  te  1843,  while 
in  the  State  of  New  York  to  obtain  an  education. 

"  Neither  the  plaintiff  nor  his  father,  nor  his  grandfather 
McKay,  were  ever  naturalized  under  the  laws  of  the  United 
States.  The  plaintiff  resided  in  Wasco  county,  Oregon, 
and  in  East  DaUes  precinct  in  said  county,  for  five  years 
prior  to  the  election  on  June  6th,  1870.  On  that  day,  at  a 
general  election,  the  plaintiff  offered  to  vote  at  the  place  of 
holding  elections  in  East  Dalles  precinct,  where  the  defend- 
ante  James  A.  Campbell,  T.  M.  Ward  and  George  Corum 

^  The  true  name  of  this  company  was  the  Pacific  Fur  Company. — Bsp. 
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were  the  judges  of  election.  His  right  to  vote  was  chal* 
lenged  by  one  of  the  judges,  when  the  plaintiff  offered  to 
take  the  oath  required  by  law,  as  to  his  qualifications  to 
vote.  The  judges,  or  one  of  them,  stated  to  plaintiff  as  a 
reason  for  not  allowing  him  to  vote,  that  he  was  not  a  citi- 
zen of  the  United  States,  but  was  a  half-breed  Indian,  and 
refused  to  administer  the  oath  to  him  as  to  his  qualifica- 
tions, and  did  not  permit  him  to  vote  at  that  election." 

Upon  this  state  of  facts,  counsel  maintains  that  the 
plaintiff  was  bom  in  the  allegiance  of  the  United  States, 
because  he  was  bom  in  its  territory,  and  is,  therefore,  a 
citizen  thereof,  and  was  entitled  to  vote  at  such  election . 
If  the  premises  are  admitted,  the  conclusion  follows.  The 
rule  of  the  common  law  upon  this  subject  is  plain  and  well 
settled,  both  in  England  and  America.  Except  in  the  case 
of  children  of  ambassadors,  who  are  in  theory  born  upon 
the  soil  of  the  sovereign  whom  the  parent  represents,  a 
child  born  in  the  allegiance  of  the  king,  is  bom  his  subject, 
without  reference  to  the  political  status  or  condition  of  its 
parents.  Birth  and  allegiance  go  together.  (1  Black  Com. 
366;  2  Kent's  Com.  39,  42;  Ingles  v.  2%e  Sailor's  Snug  Hat- 
bar,  3  Pet.  120;  U.  S.  v.  Bhodes,  1  Abb.  U.  S.  Rep.  40; 
Lynch  v.  Clarke,  and  authorities  there  cited;  1  Sandf.  Ch. 
630.) 

Counsel  for  defendant,  while  admitting  the  major  prem- 
ise of  plaintiff's  proposition,  that  any  person  born  in  the 
allegiance  of  the  United  States,  is  born  a  citizen  thereof, 
disputes  the  minor  one,  that  the  plaintiff  was  so  born,  and 
insists  that  he  was  bom  in  the  allegiance  of  the  crown  of 
Great  Britain;  because  the  British  subjects  in  Oregon  at 
the  date  of  the  plaintiff's  birth,  must  be  presumed  to  have 
occupied  or  dwelt  in  the  country  in  pursuance  of  the  treaty 
of  joint  occupation  of  June  16,  1846,  and  therefore  as 
British  subjects.  Defendant's  proposition  concerning  the 
allegiance  in  which  plaintiff  was  bom,  is  based  upon  article 
3  of  the  convention  of  October  20,  1818,  between  the 
United  States  and  Great  Britain,  which  reads  as  follows: 

'*  Art.  3.  It  is  agreed  that  any  country  that  may  be 
claimed  by  either  party  on  the  northwest  coast  of  America, 


Dist.  Or.]  McKay  v.  GAMPBEUi.  123 

1871.]  Opinion  of  the  Gonrt — Deady,  J. 

westward  of  the  Stony  mountains,  shall,  together  with  its 
harbors,  bays  and  creeks,  and  the  navigation  of  all  rivers 
within  the  same,  be  free  and  open,  for  the  term  of  ten  years 
from  the  date  of  the  signature  of  the  present  convention, 
to  the  vessels,  citizens  and  subjects  of  the  two  powers,  it 
being  well  understood  that  this  agreement  is  not  to  be  con- 
strued to  the  prejudice  of  any  claim  which  either  of  the 
two  high  contracting  parties  may  have  to  any  part  of  the 
said  country,  nor  shall  it  be  taken  to  affect  the  claims  of  any 
other  power  or  State  to  any  part  of  the  said  country;  the 
only  object  of  the  high  contracting  parties  in  that  respect 
being  to  prevent  disputes  and  differences  amongst  them- 
selves."   (8  Stat.  249). 

By  the  convention  of  August  6,  1827,  between  the  same 
parties,  it  was  provided  as  follows : 

*' Art.  1.  Ail  the  provisions  of  the  third  article  of  the 
convention  concluded  between  the  United  States  of  Amer- 
ica and  his  majesty  the  king  of  the  United  Kingdoms  of 
Great  Britain  and  Ireland  on  the  twentieth  of  October, 
1818,  shall  be,  and  they  are,  hereby  further  indefinitely  ex- 
tended and  continued  in  force,  in  tiie  same  manner  as  if  all 
the  provisions  of  the  said  article  were  herein  specifically 
recited."    (8  Stat.  360.) 

By  article  2  of  this  convention  it  is  also  agreed  that  either 
party  to  it  may  abrogate  said  article  3,  on  twelve  months 
notice  to  the  other  after  October  20,  1828. 

On  April  27,  1846,  congress  passed  a  *' joint  resolution 
concerning  the  Oregon  territory  "  (9  Stat.  109),  by  which 
the  president  was  authorized  ''at  his  discretion,  to  give  the 
government  of  Great  Britain  the  notice  required  "  for  the 
abrogation  of  said  article  3.  In  the  preamble  of  this  reso- 
lution it  is  recited: — ''And  whereas  it  has  now  become  de- 
sirable that  the  respective  claims  of  the  United  States  and 
Great  Britain  should  be  definitely  settled,  and  that  said  ter- 
ritory may,  no  longer  than  need  be,  remain  subject  to  the 
evil  consequences  of  the  divided  allegiance  of  its  American 
and  British  population,  and  of  the  confusion  and  conflict 
of  national  jurisdictions,  dangerous  to  the  cherished  peace 
and  good  understanding  of  the  two  countries." 
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This  led  to  the  convention  of  June  15,  1846,  "in  regard 
to  limits  westward  of  the  Rocky  mountains  "  (9  Stat.  869), 
by  which  the  forty-ninth  parallel  of  north  latitude  was  made 
the  boundary  between  the  two  countries.  In  the  preamble 
to  this  convention  it  is  admitted  and  declared  by  the  parties 
thereto, — "  that  the  state  of  doubt  and  uncertainty  which 
has  hitherto  prevailed  respecting  the  sovereignty  and  gov- 
ernment of  the  territory  on  the  northwest  coast  of  America, 
lying  westward  of  the  Rocky  or  Stony  mountains,  should  be 
finally  terminated  by  an  amicable  compromise  of  the  right 
mutually  asserted  by  the  two  parties  over  the  said  territory." 

The  place  of  plaintiffs  birth — Fort  George — now  is,  and 
I  suppose  in  contemplation  of  law  from  the  American  stand- 
point, was,  at  the  date  thereof,  within  the  territory  or  realm 
of  the  United  States.  But  as  a  matter  of  fact,  th6  title  to 
the  country  was  then  regarded  as  doubtful,  unsettled  and 
obscure;  and  this  is  apparent  from  the  admissions  above 
quoted  from  the  respective  preambles  to  the  resolution  and 
convention  of  April  27  and  June  15,  1846. 

Even  the  country  itself  was  regarded  by  a  large  portion 
of  the  people  of  the  United  States  as  a  desert  waste,  not 
worth  disputing  with  England  about.  In  February,  1844, 
when  a  motion  to  give  notice  to  abrogate  article  3  of  the 
convention  of  1818  was  being  debated  in  the  Senate,  Mr. 
Dayton,  of  New  Jersey,  read  from  the  columns  of  the  Na- 
tional  Intelligencer  an  article  on  Oregon,  taken  from  Pren- 
tice's Louisville  Journal,  of  which  the  following  extracts  are 
average  specimens:  **What  there  is  in  the  territory  of 
Oregon  to  tempt  our  national  cupidity,  no  one  can  tell.  Of 
all  the  countries  on  the  face  of  this  earth,  it  is  one  of  the 
least  favored  of  heaven.  It  is  the  mere  riddlings  of  crea- 
tion. It  is  almost  as  barren  as  the  desert  of  Africa,  and 
quite  as  unhealthy  as  the  Campagna  of  Italy.  *  *  If  the 
United  States  should  ever  need  a  country  to  which  to 
banish  its  rogues  and  scoundrels,  the  utility  of  such  a 
region  as  Oregon  will  be  demonstrated."  {Gong,  Glohe^  vol. 
13,  p.  275.)  He  also  read  from  the  Christian  Advocate  of 
February  7,  1844,  as  follows:  "We  have  some  opportun- 
ity, from  our  position,  to  found  a  correct  estimate  of  the 
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soil,  climate,  productions,  and  facilities  of  the  country 
from  the  Bocky  mountains  to  the  Pacific  ocean,  as  we  have 
had  a  large  mission  there  for  several  years,  distributed  in 
small  parties  over  the  territory;  and,  from  all  we  have 
learned  we  should  prefer  migrating  to  Botany  bay.  With 
the  exception  of  the  lands  of  the  Wallamet,  and  strips 
along  a  few  of  the  smaller  water  courses,  the  whole  country 
is  among  the  most  irreclaimable  barren  wastes  of  which  we 
have  read,  except  the  desert  of  Sahara.'' 

Under  this  state  of  things  as  to  the  title  and  occupancy  of 
the  country,  and  while  his  alien  father  is  in  the  service  of 
a  British  corporation,  then  exercising  in  the  territory,  by 

authority  of  the  British  Parliament,  large  municipal  power, 
the  plaintiff  is  bom  within  the  lines  of  a  post  then  occupied 
by  said  corporation  as  a  place  of  business  and  defense. 

This  being  so,  in  my  judgment,  he  was  not  bom  in  the 
allegiance  of  the  United  States,  but  in  that  of  the  British 
crown. 

The  plaintiff  being  the  child  of  an  unnaturalized  alien, 
and  unnaturalized  himself,  cannot  claim  to  be  an  American 
citizen,  except  upon  the  single  ground,  that  he  was  bom 
upon  the  soil,  and  subject  to  the  jurisdiction  of  the  United 
States.  Nothing  that  has  happened  since  his  birth  can  add 
to  or  take  away  from  the  strength  of  his  claim.  The  treaty  of 
1846,  which  definitely  acknowledged  the  country  south,  of 
the  forty-ninth  parallel  to  belong  to  the  United  States,  con- 
tains no  provision  naturalizing  the  British  subjects  living 
south  of  that  line,  who  may  elect  to  become  American  cit- 
izens by  remaining  there,  or  otherwise.  The  case  turns 
upon  the  single  point — was  the  plaintiff  born  subject  to  the 
jurisdiction  of  the  United  States — under  its  allegiance  ? 

Suppose  the  government  of  the  United  States  had  under- 
taken to  exercise  jurisdiction  over  the  plaintiff  before  the 
treaty  of  1846,  when  for  the  first  time  it  actually  obtained 
exclusive  jurisdiction  over  the  country?  Suppose  it  had  at- 
tempted by  means  of  laws  applicable  to  American  citizens 
under  like  circumstances,  to  draft  or  tax  him  ?  How  natural 
and  forcible  would  have  been  the  objection:  ''I  am  the 
child  of  a  British  father — ^a  natural  bom  British  subject. 
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True,  I  was  bom  iu  Oregon,  but  bj  a  treaty  stipulation  the 
country  was  then,  and  is  now,  for  the  time  being,  British 
soil  as  to  a  British  subject.  I  was,  therefore,  bom  subject  to 
the  jurisdiction  and  in  the  allegiance  of  the  king  of  Great 
Britain,  and  am  as  truly  a  British  subject  as  though  I  had 
been  born  on  the  banks  of  the  Thames."  ' 

When,  in  1818,  the  two  governments  entered  into  the 
treaty  of  ''joint  occupation,'*  as  it  has  been  aptly  called, 
they  thereby  agreed  that  this  then  unsettled  and  unknown 
country,  might  be  occupied  by  the  people  of  both  nations — 
that  it  should  ''be  free  and  open''  "to  the  vessels,  citizens, 
and  subjects  of  the  two  powers  " — without  either  of  them 
losing  their  nationality,  changing  their  aUegiance,  or  pass- 
ing beyond  the  jurisdiction  and  protection  of  their  separate 
governments.  As  to  the  British  subject  and  his  children 
bom  here,  the  country  was  for  the  time  being  British  soil, 
while  to  the  American  citizen  and  his  offspring  it  was  in  the  * 
same  sense  American  soil. 

Neither  government  was  entitled  to  exercise  any  authority 
over  the  citizens  or  subjects  of  the  other,  or  to  assert  the 
power  and  rights  of  a  sovereign  over  them,  or  their  effects, 
within  this  particular  territory.  If,  prior  to  1846,  the 
plaintiff  had  died  intestate  and  without  heirs,  leaving  a  large 
amount  of  personal  property  in  the  territory,  there  is  no 
doubt  but  that  the  British  crown  would  have  claimed  the 
escheat  without  a  word  of  objection  from  the  government 
of  the  United  States. 

When  it  is  said  that  by  the  common  law  a  person  bom 
of  alien  parents,  and  in  the  allegiance  of  the  United  States, 
is  bom  a  citizen  thereof,  it  is  necessarily  understood  that 
he  is  not  only  born  on  soil  over  which  the  United  States 
has  or  claims  jurisdiction,  but  that  such  jurisdiction  for 
the  time  being  is  both  actual  and  exclusive,  so  that  such 
\  person  is  in  fact  born  within  the  power,  protection  and 
obedience  of  the  United  States. 

Generally  speaking,  the  various  places  in  the  world  are 
claimed,  or  admitted  for  the  time  being,  to  be  under  the  ex- 
clusive jurisdiction  of  some  particular  sovereign  or  govern- 
ment, so  that  a  person  bom  at  any  one  of  them  is  without 
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doubt  bom  in  the  allegiance  of  sach  particnlar  sovereign  or 
gOYemment. 

But  that  is  not  this  case — ^whioh  in  this  respect  is  a  singular 
one.  Its  parallel  has  not  been  found  in  the  books.  The 
country  of  the  plaintiff's  birth  was,  at  the  time  thereof, 
jointly  occupied  by  the  citizens  and  subjects  of  two  govern- 
ments in  pursuance  of  a  treaty  to  that  effect.  Under  the 
circumstances,  neither  govemmeiit  can  be  considered  as 
exercising  general  exclusive  jurisdiction  over  the  country 
and  its  inhabitants.  It  seems  to  me,  that  the  only  practical 
and  just  solution  of  the  problem,  is  to  consider  the  country 
for  the  time  being,  only  to  have  been  in  the  exclusive  juris- 
diction of  each  government  as  to  its  own  citizens  or  subjects; 
and  this  is  the  view  which  congress  appears  to  have  taken 
of  the  matter  in  1846,  when,  in  the  preamble  to  the  resolu- 
tion of  April  27,  it  deprecated  ''the  evil  consequences  of 
the  divided  allegiance  of  its  American  and  British  popula- 
tion," and  ''the  confusion  and  conflict  of  national  jurisdic- 
tion" growing  out  of  the  continued  joint  occupation  of  the 
country. 

A  parallel  case  may  hereafter  arise  out  of  the  present 
joint  occupation  of  the  island  of  San  Juan,  at  the  head  of 
the  straits  of  Fuca.  It  is  well  known  that  the  title  to  this 
island  iti  in  dispute  between  the  United  States  and  Great 
Britain,  and  that  in  the  meantime,  in  pursuance  of  an  infor- 
mal convention  or  understanding  between  the  two  govern- 
ments, the  island  is  occupied  by  the  forces  of  each. 

Now,  if  hereafter  the  island  is  given  up  to  the  exclusive 
jurisdiction  ol  the  United  States,  and  in  the  meantime  a 
child  of  a  British  subject  is  bom  there  within  the  portion 
occupied  by  the  British  forces,  could  it  be  considered  as 
bom  in  the  allegiance  of  the  United  States?  Certainly 
not.  The  child,  although  born  on  soil  which  is  subse- 
quently acknowledged  to  be  the  territory  of  the  United 
States,  was  not  at  the  time  of  its  birth  under  the  power  or 
protection  of  the  United  States,  and  without  these,  the 
mere  place  of  birth  cannot  impose  allegiance  or  confer  citi- 
zenship. 

Chancellor  Kent  says  (2  Com.  42),  "To  create  allegiance 
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by  birth,  the  party  must  be  bom,  not  only  within  the  terri- 
tory, but  within  the  allegiance  of  the  goyemment.  If  a 
portion  of  the  country  be  t^ken  and  held  by  conquest  in 
war,  the  conqueror  requires  (acquires)  the  rights  of  the 
conquered  as  to  its  dominion  and  government,  and  children 
born  in  the  armies  of  a  State  while  abroad,  and  occupying 
a  foreign  country,  are  deemed  to  be  bom  in  the  allegiance 
of  the  sovereign  to  whom  the  army  belongs.  It  is  equally 
the  doctrine  of  the  English  common  law,  that  during  such 
hostile  occupation  of  a  territory,  if  the  parents  be  adhering 
to  the  enemy  as  subjects  de  facto,  their  children  bom  under 
such  temporary  dominion,  are  not  born  under  the  allegiance 
of  the  conquered." 

For  this  latter  clause,  the  author  refers  to  Calvin's  case, 
and  (note  c)  quotes  Lord  Coke  as  saying  in  that  case:  ''An 
alien  is  a  person  out  of  the  ligeance  of  the  king.  It  is 
not  eocira  regnum,  nor  extra  legem,  but  eoctra  ligeantiam.  To 
make  a  subject  born,  the  parents  must  be  under  the  actual 
obedience  of  the  king,  and  the  place  of  birth  be  within  the 
king's  obedience,  as  well  as  within  his  dominion." 

Now,  in  1823,  the  plaintiffs  •* place  of  birth"— Fort 
George — ^was  no  more  within  the  obedience  of  the  United 
States  than  is  the  ''Tower  of  London"  to-day. 

In  Inglia  v.  Ihe  Saihi'^s  Snug  Harbor ,  3  Peters,  126,  the 
Supreme  Court,  on  a  certificate  of  a  difference  of  opinion 
from  the  Circuit  Court  for  the  Southern  District  of  New 
York,  held  that,  as  a  general  rule  all  persons  bom  in  the 
State  of  New  York  prior  to  July  4,  1776,  were  bom  British 
subjects,  but  might  thereafter  elect  to  remain  so  or  not, 
and  that  all  persons  born  therein  after  such  date,  were  born 
citizens  of  such  State,  but  that  Inglis,  who  was  born  of  a 
British  subject  in  the  city  of  New  York  after  that  date,  and 
while  the  city  was  in  the  actual  occupation  of  the  British 
army,  "was  bom  a  British  [subject  under  the  protection  of 
the  British  government,  and  not  under  that  of  the  State  of 
New  York,  and  of  course  owing  no  allegiance  to  the  State 
of  New  York." 

The  necessary  conclusion  from  the  rule  announced  in  this 
case,  is  also,  that  a  person  to  be  bom  in  the  allegiance  of  a 
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particular  government,  must  not  only  be  bom  within  its 
territory,  but  under  its  obedience — exclusive  jurisdiction 
and  power.  Of  coarse  it  matters  not  whether  the  exclusive 
jurisdiction  of  the  United  States  was  excluded  from  the 
place  of  birth  of  this  plaintiff  by  force  of  arms  or  by  treaty 
with  Great  Britian.     The  result  is  the  same  in  each  case. 

Articles  14  and  15  of  the  constitution,  commonly  called 
the  fourteenth  and  fifteenth  amendments,  have  been  cited 
by  couui^el  for  plaintiff  as  bearing  upon  this  question  of  the 
plaintifi^s  citizenship  and  consequent  right  to  vote. 

The  latter  simply  provides  that  ''the  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged 
*  *  *  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude." 

But  as  to  who  are  ''  citizens  of  the  United  States^  this 
article  is  silent — it  being  understood  that  that  matter  had 
been  regulated  or  defined  by  article  14,  section  1,  which 
enacts:  ''AH  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States,  and  of  the  State  wherein  they  reside."' 

Eliminate  the  words  having  reference  to  naturalized  citi- 
zens, and  the  clause  reads :  "  All  persons  bom  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens,*' 
etc. 

This  is  nothing  more  than  declaratory  of  the  rule  of  the 
common  law  as  above  stated.  To  be  a  citizen  of  the  United 
States  by  reason  of  his  birth,  a  person  must  not  only  be 
bom  within  its  territorial  limits,  but  he  must  also  be  bom 
subject  to  its  jurisdiction — that  is,  in  its  power  and  obe- 
dience. 

The  only  other  construction  of  this  clause  that  I  can 
imagine  possible,  is  the  following: 

Taken  literally,  it  does  not  appear  to  require  that  the 
person  should  be  bom  "subject  to  the  jurisdiction  of  the 
United  States;"  but  if  he  was  born  within  its  territorial 
limits,  whether  under  its  jurisdiction  or  not,  and  afterwards 
becomes  subject  to  such  jurisdiction;  he  then  and  so  long 
as  this  sicUua  continues^  becomes  and  remains  a  citizen  of 
the  United  States.  Assuming,  as  a  matter  of  fact,  that  the 
10 
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plaintiff  was  bom  in  the  United  States,  althongh  in  the 
allegiance  of  the  king  of  Great  Britain,  this  constraotion 
of  the  fourteenth  amendment  would  include  him  as  a  citizeni 
because  he  is  now,  and  since  1846  has  been,  subject  to  the 
jurisdiction  of  the  United  States. 

But  I  think  such  construction  fanciful  and  artificial.  It 
is  not  to  be  presumed  that  the  amendment  was  made  to  the 
constitution  to  change  the  rule  of  the  common  law,  but 
rather  to  declare  and  enforce.it  uniformly  throughout  the 
United  States  and  the  several  States,  and  especially  in  the 
case  of  the  negro. 

'"  Counsel  for  plaintiff,  in  reply  to  the  fact  that  his  client 
was  born  at  a  post  under  the  flag  of  the  Hudson  Bay  com- 
pany, a  qucud  public  and  political  British  corporation,  en- 
deavored by  citations  from  the  State  papers  to  establish  the 
fact  that  in  1817,  the  British  government  only  held  Fort 
George  (Astoria)  as  a  captured  place,  and  that  about  that 
time  it  was  delivered  up  to  the  United  States.  Astoria  was 
in  fact  delivered  to  the  United  States  in  pursuance  of  article 
one  of  the  treaty  of  Ghent  (8  Stat.,  218),  for  the  restora- 
tion of  places  captured  during  the  war  of  1812,  on  October 
6,  1818.     (Cong.  Globe,  vol.  113,  p.  218.) 

But  the  fact  so  far  as  this  action  is  concerned  is  not  ma- 
terial. It  is  not  claimed  that  Fort  George  was  held  by 
the  British  government  at  the  time  of  plaintiff's  birth 
therein,  as  a  captured  port  or  otherwise,  but  |hat  it  was 
occupied  by  a  British  corporation — British  subjects — ^in 
pursuance  of  the  treaty  of  joint  occupation.  It  appears 
from  the  special  verdict  that  the  Northwest  company  ob- 
tained possession  of  the  place  in  1813;  and  that  thereafter 
the  same  was  in  the  exclusive  occupation  and  control  of 
said  company  until  its  union  with  Hudson  Bay  company  in 
1821,  who  thereafter  occupied  it  exclusively,  until  1846. 

But  I  do  not  rest  the  conclusion — that  the  plaintiff  was 
born  in  the  allegiance  of  the  king  of  Great  Britain  and  not 
in  that  of  the  United  States — on  the  mere  fact  that  the 
plaintiff  was  bom  at  a  post  of  the  Hudson  Bay  company, 
rather  than  at  any  other  point  or  place  in  the  territory  in- 
cluded in  the  treaty  of  joint  occupation.    It  is  admitted 
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that  the  plaintiff's  father  was  a  British  subject  by  birth, 
and  while  he  liyed  in  the  territory — ^at  least  between  1818 
and  1846 — he  was  in  the  allegiance  of  the  king  of  Great 
Britain,  and  his  children  wherever  bom  therein,  were  born 
in  the  same  allegiance  and  are  British  subjects. 

It  was  also  urged  by  coansel  for  plaintiff,  that  both  Alex- 
ander and  Thomas  McKay — the  plaintiff's  grandfather  and 
father — came  to  Oregon  before  the  treaty  of  1818,  and 
therefore  were  not  settlers  under  it.  The  fact  is  admitted, 
but  I  think  the  conclusion  both  illogical  and  irrelevant. 
The  treaty  operated  upon  those  who  were  in  the  territory 
when  it  went  into  effect,  to  the  same  extent  that  it  did  upon 
those  who  came  afterward.  It  placed  them  equally  under 
the  allegiance  of  their  respective  sovereigns,  and  limited 
them  to  the  same  use  and  occupation  of  the  territory.  It 
is  immaterial  whether  plaintiff's  ancestors  came  to  the 
country  or  occupied  it  under  the  treaty  or  not.  They  were 
British  subjects  in  any  view  of  the  matter,  and  if,  when  the 
plaintiff  was  bom,  the  territory  by  reason  of  treaty  was 
British  soil  as  to  British  subjects,  without  doubt  hd  was 
bom  one. 

Again,  it  being  admitted  by  the  special  verdict  that 
Alexander  McEay  joined  the  expedition  of  Astor  as  a  part- 
ner in  the  so-called  American  fur  company,  and  sailed 
from  the  American  port  of  New  Tork,  in  the  liynquin,  for 
the  territory  of  Oregon,  it  is  claimed  that  these  facts  show 
that  the  plaintiff's  ancestors  did  not  come  to  the  country 
or  occupy  it  under  the  treaty  of  joint  occupation,  and  there- 
fore the  plaintiff  was  not  born  in  the  allegiance  of  the  king 
of  Great  Britain. 

In  the  settlement  of  Oregon,  Alexander  McEay  is  a  his- 
torical character.  He  was  a  British  subject  and  a  member 
of  the  Northwest  fur  company.  The  new  company  which 
he  formed  in  conjunction  with  Astor,  and  of  which  he  was 
the  principal  partner,  was  substantially  a  company  of  Cana- 
dians and  British  subjects.  All  the  partners,  except  Astor, 
and  three  fourths  of  the  clerks  and  employes,  were  British 
subjects.  McEay  went  from  Montreal  to  New  York  en  rouie 
to  the  mouth  of  the  Columbia  in  a  birch  bark  canoe,  trans- 
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porting  it  on  a  wagon  across  the  portages  between  the  St. 
Lawrence  and  the  Hudson.  While  at  New  York,  there 
being  then  apprehensions  of  a  war  between  the  United 
States  and  Oreat  Britain,  McKay  had  an  interyiew  with  the 
British  Minister  for  the  purpose  of  getting  his  advice  how 
to  act  in  case  of  a  rupture  between  the  two  nations,  in  which 
he  represented  that  himself  and  associates  were  British 
subjects  going  to  the  Columbia  to  trade  under  the  Ameri- 
can flag.  (Northwest  Coast  of  America,  Chap.  1.  Gabriel 
Franchere.) 

I  see  nothing  in  these  facts  to  cast  doubt  upon  the  con* 
elusion  that  the  plaintifi*  was  bom  of  a  British  subject,  in 
the  allegiance  of  the  British  crown.  Alexander  and  Thomas 
McKay  came  to  the  country  British  subjects,  and  the  mere 
fact  that  they  embarked  at  an  American  port,  and  that  the 
former  was  a  partner  in  a  fur  company,  that  called  itself 
American  for  the  convenience  of  trade  or  the  exigencies  of 
war,  in  no  way  affected  their  political  status  or  that  of  the 
plainti£f's. 

It  is  also  insisted  that  the  plaintiff  is  a  citizen  of  the 
United  States,  and  a  voter  under  the  operation  of  articles 
XIY  and  XY  of  the  constitution,  on  the  ground  that  they 
apply  to  and  include  Indians — at  least  half-breeds — ^bom 
within  the  limits  of  the  United  States. 

Article  XY  secures  the  right  of  suffrage,  irrespective  of 
race,  color  or  condition  of  servitude,  to  citizens  of  the 
United  States,  as  defined  by  article  XIY.  It  follows  that 
an  Indian,  whether  of  the  whole  or  half  blood  who  is  a  citi- 
zen of  the  United  States,  is  entitled  to  vote,  or  rather  he 
cannot  be  excluded  from  this  privilege  on  the  ground  of 
being  an  Indian,  as  that  would  be  to  exclude  him  on  ac- 
count of  race. 

But  the  Indian  tribes  within  the  limits  of  the  United 
States  have  always  been  held  to  be  distinct  and  independ- 
ent political  communities,  retaining  the  right  of  self-govern- 
ment, though  subject  to  the  protecting  power  of  the  United 
States.  (  Worcester  v.  Georgia,  6  Pet.  575.)  They  have  the 
right  of  use  in  the  soil  which  can  only  be  divested  by  the 
United  States,  with  their  consent  by  purchase  or  without 
it,  by  war.     {Godfrey  v.  Beardsley,  4  McLean,  412.) 
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The  special  verdict  states  that  the  plaintiff  was  born  of  a 
Chinook  woman,  but  does  not  state  who  the  Chinook  In- 
dians were,  or  where  they  lived.  I  suppose  the  court  has 
judicial  knowledge  of  a  fact  so  well-known  in  the  history  of 
Oregon,  as  that  the  Chinook  Indians  at  the  period  of  the 
plaintiff's  birth,  were  a  well-known  tribe  living  at  or  near 
the  mouth  of  the  Columbia  river.  Its  language  was  the 
basis  and  principal  element  of  the  *' jargon"  which,  during 
the  first  half  of  this  century,  was  the  general  medium  of 
communication  between  the  white  and  the  Indian  tribes 
from  the  Umpqua  river  on  the  south,  to  the  straits  of  Fuca 
on  the  north,  while  their  one-eyed  chief,  **  Old  King  Com- 
comly,"  has  been  immortalized  in  the  classic  pages  of  Irv- 
ing*s  Astoria.      ^ 

As  the  northwestern  boundary  was  finally  acknowledged 
or  established,  this  tribe  was  within  the  limits  of  the  United 
States.  The  plaintiff  is  nine  sixteenths  Indian,  eight  of 
which  he  gets  from  his  Chinook  mother,  and  the  other  one 
from  his  Canadian  father.  As  a  matter  of  fact,  the  Indian 
blood  predominating,  he  is  not  a  half-breed,  as  claimed  on 
the  argument  by  his  counsel.  But  I  cannot  perceive  that 
it  is  material  to  consider  whether  he  is  a  half-breed  or  not. 
In  legal  contemplation  he  is  an  American  Indian,  by  virtue 
of  his  mother  being  a  member  of  the  Chinook  tribe,  or  a 
British  subject,  without  reference  to  his  race,  by  virtue  of 
being  the  son  of  Thomas  McKay,  and  his  birth  in  the  alle- 
giance of  the  British  crown. 

According  to  the  case  of  United  States  v.  Sanders^  Hemp. 
483,  the  plaintiff  follows  the  condition  of  his  mother,  and 
is  an  alien.  It  was  held  in  that  case  that  the  issue  of  an 
Indian  woman  and  a  white  man  is  an  Indian,  and  vice  versa; 
that  the  rule  of  the  civil  law — partus  sequitur  ventrem — pre- 
vailed. But  the  contrary  is  the  rule  of  the  common  law  in 
the  analogous  case  of  the  issue  of  a  marriage  between  a 
freeman  and  a  neif.  (2  Black.  Com.  94.)  In  such  case, 
by  that  rule,  the  child  follows  the  condition  of  the  father. 
My  impression  is  that  the  plaintiff  ought  to  be  deemed  to 
follow  the  condition  of  his  father.  Congress  seems  to  have 
taken  this  view  of  the  matter  in  the  passage  of  the  act  of 


131  McKay  v.  Campbell.  [Dist.  Gt. 

Opinion  of  the  Gonri— Deady,  J.  [November, 

September  27,  1850,  granting  land  to  settlers  in  Oregon, 
commonly  called  the  '*  Donation  Act."  (9  Stat.  496.)  Sec- 
tion 4  of  this  act  grants  land  to  each  white  settler  on  the 
public  lands,  who  is  a  citizen  of  the  United  States,  or  who 
has  or  will  declare  his  intention  to  become  such,  '^  Ameri- 
can half-breed  Indians  included;"  thereby  excluding  half- 
breeds,  the  children  of  alien  fathers,  as  not  Americans,  bat 
aliens.  But  it  is  not  necessary  to  absolutely  determine 
this  question. 

Suppose  that  the  plaintiff  should  be  held  to  follow  the 
condition  of  his  mother,  and  is  therefore  a  Chinook  Indian; 
is  he  then  a  citizen  of  the  United  States  under  article  XIY 
of  the  constitution  ?  According  to  the  doctrine  that  has 
been  uniformly  held  in  regard  to  the  status  of  the  Indian 
tribes  in  the  United  States  he  is  not.  Being  bom  a  mem- 
ber  of  ''an  independent  political  community"— the  Chi- 
nook— he  was  not  born  subject  to  tbe  jurisdiction  of  ihe 
United  States— not  bom  in  its  allegiance.  On  the  other 
hand,  if  the  plaintiff  is  held  to  follow  the  condition  of  his 
father  he  is  a  Canadian  of  mixed  blood,  born  in  the  alle- 
giance of  the  British  crown,  and  therefore  a  British  subject. 
In  neither  case  was  he  born  a  citizen  of  the  United  States, 
and  can  only  become  one  by  complying  with  the  laws  for 
the  naturalization  of  aliens.  True,  as  the  law  now  stands, 
the  plaintiff  cannot  be  admitted  to  citizenship,  because  he 
is  neither  a  ''white  alien  "  nor  a  person  of  "African  nativity 
or  descent."  But  that  is  a  matter  within  the  exclusive  cog- 
nizance of  Congress. 

By  the  constitution  of  Oregon  (art.  II,  sec.  2)  no  person 
is  entitled  to  vote  at  any  election  therein,  unless,  among 
other  things,  he  is  a  citizen  of  the  United  States,  or  has 
declared  his  intention  to  become  such,  "  conformably  to  the 
laws  of  the  United  States  upon  the  subject  of  naturaliza- 
tion." This  description  of  persons  is  broader  than  that 
contained  in  article  XY  of  the  constitution  of  the  United 
States,  which  does  not  include  persons  who  have  merely 
declared  their  intentions  to  become  citizens.  The  act  of 
congress  under  which  this  action  is  brought  is  enacted  in 
pursuance  of  article  XY,  and  only  applies  to  citizens  of  the 
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United  States  (16  Stat.  140.)  On  June  6,  1870,  the  plaint- 
iff was  not  a  citizen  of  the  United  States.  This  being  so, 
he  is  not  within  the  porriew  of  the  act  and  cannot  maintain 
this  action.  If  the  defendant's  refusal  to  permit  the  plaint- 
iff to  take  the  preliminary  oath  as  to  his  qualifications,  so 
as  to  give  him  a  prima  facte  right  to  vote,  was  wrongful,  as 
I  think  it  was  under  the  State  law,  the  case  is  not  within 
the  act  of  congress.  That  only  gives  a  remedy  for  such  re- 
fusal in  case  of  citizens  of  the  United  States. 

A  word  in  conclusion:  I  am  aware  that  the  ruling  in  this 
ease,  would  exclude  from  the  privilege  of  voting  quite  a 
number  of  persons  of  mixed  blood — persons  whose  fathers 
were  British  subjects,  and  mothers,  Indian  women — who 
have  heretofore  often,  if  not  uniformly  been  allowed  to 
vote  in  this  State.  They  have  done  so  by  common  consent, 
and  under  the  authority  of  a  vague  public  opinion  that  these 
persons  by  remaining  south  of  the  forty-ninth  parallel  after 
the  treaty  of  1846,  could,  and  thereby  did,  elect  to  become 
American  citizens.  But  ''public  opinion  is  not  any  author- 
ity on  a  point  of  law;**  and  it  appears  in  this  instance  as  in 
others,  ''that  common  consent  is  sometimes  a  common  er- 
ror." The  remedy,  if  any  is  deemed  necessary,  is  with  the 
legislature,  and  not  the  courts. 

There  must  be  judgment  for  the  defendant  in  bar  of  the 
action,  and  for  his  costs  and  disbursements. 


B.  F.  Jeffries  v.  J.  H.  Wiester  et  al. 

CiBoura  CouBT,  District  of  Calxfobmu. 
Dbcembeb  1,  1871. 

1.  AoBNT  Pi7BCHA8iKO  OT  Pbincipal. — An  agent  employed  to  sell  a  patent 
right  for  the  territory  embraced  in  the  State  of  California,  purchased  the 
right  to  the  entire  territory  from  his  principal,  at  an  agreed  snm,  npon 
a  representation  that  he  could  not  sell  for  a  better  price,  and,  conceal- 
ment of  the  fact  that  he  had  before  the  purchase  actually  contracted  to 
sell  two  counties  for  the  same  sum  given  for  the  entire  territory.  The 
vendee  aflerwards  sold  other  counties  for  various  sums,  a  portion  of 
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which  had  not  been  paid.    The  vendor  filed  a  bill  to  set  aside  the  sale, 
and  charge  his  vendee  as  tniBtee  and  for  an  account     After  which  the 
vendee  reacquired  portions  of  the  territory  so  sold,  and  offered  to  recon- 
yey  in  discharge  of  his  liability,  in  case  the  sale  should  be  set  aside; 
Held, 
1st.  Sale  Annulled, — ^That  the  principal  is  entitled  to  have  the  sale  an- 
nulled, and  the  portion  of  the  territory  unsold  reconveyed. 
2d.   Vendor  Entiiled  to  Account, — ^That  the  vendor   is  not  bound  to  ac- 
cept that  portion  of  the  territory  which  his  vendee  had  sold  and  re- 
acquired after  the  sale  to  him,  but  is  entitled  to  have  an  aceonnt  of 
the  entire  amount  for  which  the  territory  sold. 
3d.  Compensation  of  AgerU, — That  the  stipulations  of  the  prior  contract  of 
agency,  do  not  control  the  question  of  compensation,  but  that  the 
actual  charges  and  commissions  paid  by  the  vendee  in  making  the 
Bales  will,  in  this  case,  be  allowed. 

Before  Sawyer,  Circuit  Judge. 

Bill  in  equitt  to  annul  purchase  of  patent  right  by  agent 
of  his  principal,  made  upon  false  representations  of  agent. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Sharpslein  dk  Hasting»j  for  complainant. 
Barilett,  PraU  &  lilden^  for  defendants. 

Sawyer,  Circuit  Judge:  Bill  in  equity  to  compel  a  re- 
assignment of  a  patent  right  to  a  yapor-burner  for  the  State 
of  California,  and  for  an  account. 

The  following  facts  satisfactorily  appear  from  the  evidence, 
and  admission  of  the  pleadings:  In  April,  1870,  the  com- 
plainant, a  citizen  of  Missouri,  was  the  owner  of  the  right 
for  seyeral  States,  including  the  State  of  California,  to  a 
patent  for  an  improvement  in  "vapor-burners,"  granted  to 
one  Ward.  The  respondents,  citizens  of  California,  under 
the  name  of  Wiester  &  Co.,  of  whom  Wiester  appears  to  be 
the  active  man,  were,  at  that  time,  engaged  in  the  business 
of  introducing,  and  buying  and  selling  on  commission, 
patent  rights  in  the  States,  west  of  the  Bocky  Mountains; 
and  they  represented  to  complainant  that  they  had  arrange- 
ments, which  gave  them  superior  facilities  for  introducing 
and  disposing  of  patent  rights  on  the  Pacific  coast. 

Belying  upon  these  representations,  the  complainant,  in 
April,  1870,  entered  into  a  written  agreement  with  the  re- 
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spondents,  whereby,  '4n  consideration  of  the  services  of 
Wiester  &  Co.,  as  agents,  in  undertaking  the  sale  of  the 
above  mentioned  patent,  and  in  further  consideration  of  the 
said  firm  putting  it  properly  and  advantageously  before  the 
public,  by  means  of  advertising,  and  otherwise,  for  the  pur- 
pose of  making  it  generally  known,  and  securing  customers 
to  purchase  rights' to  the  same,"  it  was  agreed  that  respond- 
ents should  have  twenty-five  per  cent,  on  all  sales  of  ter- 
ritory amounting  to  one  thousand  dollars,  and  fifteen  per 
cent,  on  sums  above  one  thousand  dollars,  and  should  have 
a  power  of  attorney,  authorizing  them  to  sell  rights.  It  was 
also  stipulated  that  the  whole  territory,  if  sold  together, 
should  not  be  sold  for  less  than  five  thousand  dollars.  The 
commissions  were  to  be  reserved  out  of  the  money  received 
from  sales,  and  the  balance  remitted  to  complainant. 

The  defendants  entered  upon  their  duties  as  agents  un- 
der the  contract,  but  from  a  want  of  proper  e£forts  on  the 
part  of  defendants,  as  alleged  by  complainant,  or  because 
the  improvement  "did  not  take  well,"  as  claimed  by  de- 
fendants, or  some  other  cause,  with  no  success.  On  the 
19th  of  October,  1870,  defendants  informed  complainant 
that  no  rights  had  been  sold,  except  for  the  counties  of  El 
Dorado,  Fresno,  Eem,  and  Tulare,  and  these  had  been  sold 
for  small  sums,  and  through  the  personal  exertions  of  the 
complainant.  The  complainant  was  pressed  for  money,  and 
so  informed  respondents,  and  frequently  urged  them  to  sell, 
but  was  as  often  informed  that  the  patent  ''did  not  take 
well/*  and  that  they  could  not  sell. 

On  October  19,  1870,  after  being  informed  of  com- 
plainant's necessities,  and  his  earnest  desire  to  have  sales 
made,  said  respondents  stated  to  complainant,  that  there 
was  another  patent  for  a  similar  burner  in  the  field,  of 
which  they  had  a  good  opinion,  and  which  they  thought  of 
taking  hold  of;  that  they  could  sell  the  complainant's  rights 
to  the  entire  State  of  California,  except  the  counties  before 
named  already  sold,  for  the  sum  of  two  hundred  and  fifty 
dollars,  and  this  was  the  best  that  they  could  do.  The 
complainant  relying  upon  these  statements,  that  a  larger 
sum  could  not  be  obtained,  and  that  another  burner  was 
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aboat  to  be  introduced,  and,  being  pressed  for  monej,  ac- 
cepted this  proposition,  and  sold  and  assigned  the  right  to 
the  entire  State  except  those  counties  already  sold,  as  lif  ore- 
said,  for  said  sum  of  two  hundred  and  fifty  dollars,  and 
thereupon  executed  a  deed  of  assignment  therefor  to  re- 
spondent, Boone,  the  party  designated  by  Weister  k  Co., 
as  the  purchaser. 

In  point  of  fact,  the  said  defendant,  Boone,  was  at  the  time 
a  member  of  the  said  firm  of  Weister  &  Co.,  and  the  pur- 
chase money  was  paid  by  the  said  firm,  and  the  purchase 
made  and  conveyance  taken  in  the  name  of  said  Boone,  for 
the  use  and  benefit  of  said  firm — the  respondents  in  this 
case — ^although  the  fact  that  said  Boone  was  a  member  of 
said  firm,  and  that  the  purchase  was  made  in  his  name  for 
the  benefit  of  the  firm,  was,  evidently,  unknown  to  com- 
plainant at  the  time  of  said  sale. 

Notwithstanding  the  said  representations  of  respondents, 
made  October  19,  that  two  hundred  and  fifty  dollars  was 
the  best  price  they  could  get  for  the  entire  State  remaining 
unsold,  as  aforesaid,  the  respondents,  on  October  16«  and 
before  the  said  sale,  and  making  of  said  representations, 
had  actually  made  a  contract  for  the  sale  of  the  two  coun- 
ties of  Sonoma  and  Napa  to  one  J.  H.  Coe,  for  the  sum  of 
two  hundred  and  fifty  dollars,  and  had  received  one  hundred 
dollars  of  the  purchase  money  from  said  Coe,  which  fact  re- 
spondents concealed  from  the  said  complainant.  The  re- 
maining one  hundred  and  fifty  dollars  was  paid,  and  the 
conveyance  of  the  right  to  said  counties  in  pursuance  of 
said  contract,  was  made  on  the  twenty-seventh  of  the  same 
month,  after  said  sale  to  Boone. 

Soon  after  the  said  sale  and  conveyance  to  Boone,  said 
respondents,  in  the  name  of  Boone,  sold  the  right  to  said 
patent  for  the  counties  of  Contra  Costa,  San  Joaquin, 
Placer  and  Nevada,  in  the  State  of  California,  to  one  Van 
Doren,  for  the  sum  of  five  hundred  dollars;  the  counties  of 
Marin,  Mendocino  and  Lake,  to  said  Coe,  November  14, 
1870,  for  eighty  dollars;  the  county  Of  Solano  for  one  hun- 
dred and  twenty-five  dollars;  the  county  of  Colusa  for  one 
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hundred  dollars,  and  the  county  of  Saoramento  lor  tw^ 
hundred  and  twenty  dollars. 

Upon  the  discovery  of  the  facts,  the  complainant,  on 
November  18,  1870,  within  a  month  after  said  sale  and 
conveyance  to  Boone  for  the  benefit  of  respondents,  filed 
this  bill,  and  sooii  thereafter,  respondents  began  to  obtain 
re-conveyances  of  the  rights  so  sold  for  said  counties.  Van 
Doreu's  purchase  was  for  two  hundred  doUars,  cash  down, 
and  his  note  on  three  months'  time  for  three  hundred  dol- 
lars. On  the  fifteenth  of  December,  he  re-a^signed  the 
right  for  the  four  counties  so  purchased  to  respondents, 
Weister  &  Co.,  the  consideration  received  being  a  surrender 
of  hia  said  note  for  three  hundred  dollars,  and  the  as- 
signment of  a  right  for  two  counties  to  another  burner, 
called  the  ''Eureka  Burner.''  So,  also  Coe,  in  the  month 
of  December,  re-assigned  to  respondents  the  right  pur- 
chased by  him  in  exchange  for  a  right  for  the  ''Eureka 
Burner." 

Be-assignments  to  respondents  have  also  been  obtained 
4>i  the  rights  sold  by  them  for  the  other  eountiells  named, 
except  Colusa  and  Solano. 

This  case  is,  clearly,  within  the  principle  of  the  leading 
case  of  Fox  v.  JUackreik,  and  others  cited  in  the  notes  to 
that  case,  in  1  White  and  Tudor's  Leading  Cases  in  Equity, 
125,  148.  Indeed,  that  case  goes  further  than  the  exigen- 
cies of  the  case  now  in  hand  require. 

In  Fox  V.  Mackreth,  a  trustee  for  the  sale  of  an  estate, 
having  himself  purchased  it  from  the  party  for  whom  he 
was  acting,  and  shortly  afterward  sold  it  at  a  considerable 
advance,  was  decreed  to  be  a  trustee  for  his  vendor,  as  to 
the  surplus  realissed  from  the  second  sale.  In  the  language 
of  the  learned  authors  of  the  note  cited.  Fox  v.  MackretJi^ 
"was  decided,  not  upon  the  ground  that  Mackreth  had 
purchased  the  estate  at  an  under  value,  but  that  he  had 
purchased  it  from  his  cestui  que  (rust,  while  the  relation  of 
trustee  and  cestui  que  ia^d  continued  to  subsist  between 
them,  and  without  having  communicated  to  Eox  the  knowl- 
edge of  the  value  of  the  estate,  which  he  had  acquired  as 
trustee.     (lb.  148  n.) 
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The  case  has  been  followed  by  numerous  others,  firmly 
establishing  the  principle  upon  which  it  rests. 

"An  agent  employed  to  sell  cannot  purchase  from  his 
principal,  unless  he  makes  it  perfectly  clear  that  he  has 
furnished  his  employeif with  all  the  knowledge  which  he 
himself  possesses."    (lb.  152  and  cases  cited.) 

It  is  unnecessary  to  do  more  under  this  head  than  to  re- 
fer to  the  case  and  note  cited. 

In  this  case,  the  respondents  accepted  the  fiduciary  rela- 
tion of  agents  to  sell  for  the  complainant  his  right  to  the 
patented  vapor  burner  in  the  State  of  California,  upon  the 
terms  expressed  in  the  contract.  Having  assumed  these 
confidential  relations,  they  were  bound  to  give  him  the  full 
benefit  of  the  facilities  which  they  professed  to  have,  and 
of  all  knowledge  acquired  in  the  exercise  of  their  trust, 
which  would  tend  to  promote  his  interests.  For  some  rea- 
son their  efforts  in  the  discharge  of  their  trust  did  not  prove 
successful.  But  while  the  trust  was  still  existing,  and  in 
the  exercise  of  their  agency,  the  respondents  contracted  to 
sell  two  counties  for  two  hundred  and  fifty  dollars,  and  re- 
ceived one  hundred  dollars  on  account  of  the  purchase. 

Yet,  with  this  fact  existing,  when  urged  by  the  complain- 
ant to  sell  in  order  to  relieve  his  pressing  needs,  without 
paying  over  the  money,  or  communicating  the  fact  of  sale, 
they  told  him  that  the  best  price  they  could  get  for  the  whole 
State  not  sold — some  fifty  odd  counties — was  two  hundred 
and  fifty  dollars,  and  relying  upon  these  representations,  he 
agreed  to  accept  it,  and  the  right  was  sold  and  assigned, 
ostensibly  to  respondent,  Boone,  for  that  sum.  The  money 
was  paid  by  the  firm,  and  the  conveyance  taken  for  their 
use  and  benefit.  There  was  not  a  mere  concealment,  but  a 
positive  misrepresentation;  for  it  "was  not  true  that  two 
hundred  and  fifty  dollars  was  the  best  price  they  could  get 
for  the  whole  State,  when  they  had  actually  contracted  to 
sell  two  counties  only  for  that  sum,  and^had  received  one 
hundred  dollars  on  the  purchase  money.  In  fact,  the  result 
was,  that  two  counties  having  been  already  sold  for  two 
hundred  and  fifty  dollars,  the  purchase  money  less  commis- 
sions belonged  to  complainant,  and  respondents  covertly 
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purcbased  the  rest  of  the  State  from  him  and  paid  for  it  in 
party  at  least,  out  of  complainant's  own  money,  received, 
and  to  be  received  for  the  counties  already  sold. 

So  far  as  the  evidence  shows  the  dates  of  sales  made  sub- 
sequent to  the  assignment  to  Boone,  they  were  all  made 
before  the  filing  of  the  bill,  and,  immediately  after  the  filing 
of  the  bill  in  November,  the  respondents  began  to  procure 
re-assignments  of  the  rights  sold.  The  re-assignments  from 
Ooe  and  Van  Doren  were  acquired  in  December.  Doubt- 
less, on  the  filing  of  the  bill,  all  sales  ceased,  and  the  re- 
spondents began  to  re-acquire,  so  as  to  be  ready  to  reconvey 
at  the  smallest  cost  in  case  a  decree  should  go  against  them. 
If  this  be  so,  and  I  think  the  evidence  and  admissions  of 
the  pleadings  justify  the  inference — the  facts  known,  lead- 
ing to  that  conclusion,  and  there  being  nothing  to  tho  con- 
trary— the  singular  state  of  facts  is  disclosed,  that  from 
April  9  to  October  10,  not  a  single  sale  had  been  effected 
by  the  respondents  except  three  or  four  remote  and 
small  counties  for  a  trifling  sum  accomplished  by  the  per- 
sonal aid  of  complainant,  while  during  the  month  preceding 
the  filing  of  this  bill,  from  October  16  to  November  18,  the 
respondents  sold  twelve  counties  for  $1,275,  and  this  imme- 
diately after  assuring  the  complainant  that  the  best  they 
could  do  was  to  sell  the  whole  State  for  two  hundred  and 
fifty  dollars. 

For  some  unexplained  cause,  the  "Ward  Burner"  "took" 
much  better  during  the  month,  while  the  respondents  were 
acting  for  themselves,  than  during  the  six  months  imme- 
diately preceding,  while  they  were  acting  for  complainanti 
under  a  contract  requiring  extraordinary  exertions.  I  am 
unable  to  reconcile  the  facts  disclosed  in  this  case  with 
good  faith  on  the  part  of  the  respondents,  in  their  transac- 
tions with  complainant,  and  especially  in  the  purchase  of 
the  right  to  the  whole  State  in*  the  name  of  Boone  for  the 
inconsiderable  sum  of  $250,  and  upon  the  representations 
and  concealments  shown.  I  am  satisfied  that  the  complain- 
ant is  entitled  to  have  the  assignment  vacated,  and  the  re- 
spondents charged  as  trustees. 

Bespondents  having  re-acquired  the  rights  sold,  now 
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insist  that  they  shall  be  discharged  from  further  liability^ 
upon  re-assigning  to  complainant  the  right  to  that  part  of 
the  State  purchased  by  them.  They  allege  in  their  answer 
that  the  several  sales  were  rescinded  on  the  ground  of  the 
worthlessness  of  the  patent.  But,  clearly,  so  far  as  the 
real  transactions  are  shown,  there  was  no  rescinding.  The 
transactions  between  defendants  and  Coe  and  Van  Doren 
are  distinctly  shown,  and  they  can,  in  no  sense,  be  regard- 
ed as  a  rescinding  of  the  sales.  They  are  obviously,  re- 
purchases, or  exchanges  upon  new  and  different  terms. 
There  is  nothing  to  show  how  the  other  rights  were  re- 
acquired. It  is  quite  manifest,  I  think,  from  the  general 
tenor  of  the  facts  disclosed,  that  as  soon  as  the  bill  in  this 
case  was  filed,  the  respondents  set  themselves  at  work  to 
re-acquire  the  rights  sold  upon  the  best  terms  possible 
under  the  impression,  that  these  rights  could  be  returned 
in  discharge  of  their  liability,  as  they  now  claim. 

The  complainant,  however,  declines  to  accept  the  rights 
thus  sold,  and  re-acquired,  but  prefers  to  recognize  the 
sales,  and  receive  the  proceeds.  And  this,  I  think,  he  is 
entitled  to  do.  After  the  fraudulent  purchase  from  their 
principal,  the  respondents  were  acting  in  their  own  wrong, 
wholly  without  any  authority  from  him.  Their  power  of 
attorney  even,  ceased  to  be  operative,  for,  in  the  contem- 
plation of  the  parties,  after  the  assignment  to  Boone,  there 
was  nothing  upon  which  it  could  operate.  But  if,  other- 
wise, it  contained  only  a  power  to  sell,  and  none  to  pur- 
chase, or  re-acquire.  Bespondents  had  no  power  to  pur- 
chase, and  complainant  was  not  bound  to  adopt  any  of 
their  re-purchases.  Besides,  non  constat^  but  that  the 
vendees  during  the  time  the  right  was  held  by  them  had 
supplied,  for  the  time  being,  the  market  in  their  respective 
counties,  thereby  diminishing  the  value  of  the  right  in 
those  counties,  before  the  re-sale  to  the  respondent.  The 
right  re-acquired,  therefore,  may  not  have  been  the  same  as 
when  sold.  In  my  judgment,  the  complainant  may  recog- 
nize the  sales  made  by  the  respondents,  and  claim  the 
benefit  of  them,  but  that  he  is  under  no  obligation  to 
receive  back  the  rights  sold,  and  re-acquired  in  the  manner 
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indicated.    The  respondents,  therefore,  must  reconyej  the 

right  to  all  that  part  of  the  State  remaining  unsold,  and  ac- 

connt  to  complainant  for  the  proceeds  of  the  portions  sold. 

It  only  remains  to  determine  the  amount  of  proceeds  to 

be  accounted  for.     This  will  be  the  amount  for  which  sales 

• 

were  made  with  the  deduction  of  the  proper  charges.  Be- 
spondents  insist,  that  since  the  sale  of  Solano  county  was 
made  on  credit,  and  the  note  has  not  been  paid,  they  are 
not  to  be  charged  with  this  item.  But  it  does  not  appear 
why  it  has  not  been  paid.  There  is  nothing  to  show  that  it 
is  not  good,  or  that  it  has  even  fallen  due.  But  the  sale 
was  not  made  under  respondents'  contract  of  agency,  but  in 
their  own  wrong,  and  whatever  the  rights  of  the  parties 
might  have  been,  had  the  sale  been  made  in  the  character 
of  agents  under  the  original  contract,  I  think  they  are 
chargeable  with  the  full  value  for  the  county  sold;  and  there 
is  no  other  evidence  of  the  value  than  the  amount  for  which 
it  sold.  Parties  acting  in  violation  of  the  rights  of  others 
will  be  held  to  a  strict  responsibility. 

This  county  has  not  been  re-acquired  by  the  respondents, 
and  it  cannot  be  restored.  If  the  respondents  are  not  liable 
to  account  to  complainant  for  the  value  until  paid,  then  the 
complainant  may  lose  the  whole,  by  the  wrongful  act  of  the 
respondents. 

So,  also,  since  the  sales  were  not  made  under  the  contract 
of  agency,  the  terms  of  that  contract  do  not  control  the 
amount  of  commissions  and  charges  to  be  allowed. 

I  think,  in  a  case  like  this,  the  respondents  cannot  justly 
complain,  if  they  are  allowed  the  charges  and  commissions 
actually  paid  by  them  in  the  sale  and  transaction  of  the 
business,  and  as  there  is  nothing  to  show  that  the  amount 
is  unreasonable,  I  shall  adopt  that  principle. 

If  I  understand  the  answer  and  testimony  of  the  respond- 
ents, in  addition  to  other  charges  actually  paid,  they  paid 
twenty-five  per  cent,  commissions.  But  whatever  the  per- 
centage, their  account  shows  the  amount  of  the  sales  to  be 
twelve  hundred  and  seventy-five  dollars,  and  the  commis- 
sions and  other  expenses  of  the  transactions,  five  hundred 
and  forty-seven  and  29-100  dollars,  leaving  seven  hundred 
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twenty-Beven  dollars  and  seventv-one  cents  to  be  accounted 
for;  from  which  sam  deduct  two  hundred  and  fifty  dollars, 
the  amount  paid  by  respondents  for  the  assignmentto  Boone, 
and  there  will  remain  four  hundred  seventy-seven  dollars 
and  seventy-one  cents  still  due,  for  which  complainant  is 
entitled  to  a  decree. 

Let  there  be  a  decree  annulling  the  assignment  to  Boone, 
and  requiring  a  reconveyance  to  complainant  of  all  that  por- 
tion of  the  territory  remaining  unsold,  and  for  four  hun- 
dred seventy-seven  dollars  and  seventy-one  cents  and  costs 
of  this  action. 


W.  N.  Griswold  v.  The  Steamer  Nevada. 
Charles  Sherman  v.  The  Same. 

DiSTBicT  Court,  District  of  Caupornia, 
January  5,  1872. 

1 .  Stale  Demands  Babbbd. — ^Where  libels  in  rem  against  a  yessel  were  not  filed 
until  nearly  two  years  after  the  cause  of  action  had  aocmed,  the  libel- 
lants  ha\ing  been,  during  the  whole  period,  residents  of  the  State  and 
under  no  disability  to  sue,  and  the  vessel  had  made  repeated  voyages  in 
the  inUrim,  and,  for  a  considerable  time  prior  to  the  filing  of  libels,  had 
remained  constantly  within  the  jurisdiction,  and  the  claimant  was  a 
mortgagee,  without  notice,  under  a  mortgage  made  to  him  about  nine 
months  after  the  cause  of  action  accrued,  and  about  fourteen  months 
before  suit  was  brought;  heldy  that  the  demand  was  stale,  and  barred  by 
prescription. 

Before  Hoffman,  District  Judge. 

£.  W.  McGraw,  T.  A,  Brown,  and  Mills,  for  libellants. 
Doyle  &  Barber,  for  claimant. 

Hoffman,  J.  The  libels  in  these  cases,  which  were  tried 
together  by  consent,  are  filed  to  recover  damages  for  injur- 
ies to  the  libellants,  who  were  passengers  in  the  above 
vessel,  caused  by  partaking  of  food  which,  by  reason  of  the 
negligence  and  unskillfuluess  of  the  servants  of  the  then 
owners  of  the  steamer,  contained,  as  is  alleged,  poisonous 
ingredients. 
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It  is  objected  by  the  claimant,  that  the  demand  of  the 
libellants,  at  least  so  far  as  it  is  sought  to  be  enforced  iVi 
9iem,  is  barred  by  prescription  and  by  their  laches  and  neg- 
lect to  assert  it  within  a  reasonable  time. 

The  Toyage,  during  which  the  cause  of  Action  accrued, 
was  commenced  on  the  eleventh  of  December,  1867,  and 
terminated  on  the  fifteenth  of  the  same  month. 

The  libels  were  filed  on  the  third  of  November,  1869. 

On  the  tenth  of  November,  1868,  about  nine  months  after 
tiie  right  of  action  accrued,  and  about  fourteen  months  be- 
fore suit  was  brought,  the  North  American  Steamship  Com- 
pany, the  owner  of  the  vessel,  executed  a  mortgage  to  se- 
cure the  sum  of  $250^000,  to  W.  H.  Webb,  the  present 
owner  and  claimant. 

On  the  tenth  of  January,  1870,  this  mortgacifC  was  fore- 
closed, and  the  vessel  sold  under  a  power  of  sale  contained 
in  the  mortgage.  She  brought  the  sum  of  $65,000,  of 
which  $15,000  was  applied  to  the  satisfaction  of  a  prior 
mortgage.  Mr.  Webb,  therefore,  who  seems  to  have  been 
the  purchaser^  has  an  unsatisfied  claim  against  the  mortgag- 
ors for  $200,000. 

For  a  considerable  time  after  the  completion  of  the  voy- 
age on  which  the  cause  of  action  arose,  the  vessel  continued 
to  make  her  regfilar  trips  between  this  port  and  Panama, 
returning  at  short  and  stated  intervals  within  the  jurisdic- 
tion of  the  court.  She  was  then  laid  up  at  Benicia,  where 
she  remained  until  attached  in  these  suits.  At  the  time  of 
taking  the  mortgage  the  claimant  had  no  notice  or  knowl- 
edge of  the  demands  of  the  libellants,  and  was  not  aware 
that  they  claimed  any  lien  upon  the  vessel.  Except  during 
the  temporary  absence  of  the  vessel  on  her  voyages  to 
Panama,  no  obstacle  appears  to  have  existed  to  the  com- 
mencement of  a  suit  by  the  libellants  at  any  time  after  their 
arrival  in  December,  1867. 

An  action  at  law  against  the  company  was  instituted  by 
them  some  time  in  June,  1869,  but  failed  for  want  of  due 
service  of  summons  on  the  defendant. 

Although  the  Statute  of  Limitations  does  not  apply  to 

Admiralty  proceedings,  the  courts  uniformly  refuse  their 

aid  to  enforce  State  demands. 
11 
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Whether  a  demand  shall  be  so  considered  will  depend 
upon  the  circumstances  of  the  case,  and  rests,  to  a  certain 
extent,  in  the  discretion  of  the  conrt. 

Justice  and  policy  require  that  the  tacit  and  often  secret 
liens  on  vessels  recognized  by  the  maritime  law  should  be 
promptly  enforced,  and  that  the  lien  should  be  considered 
neglected  and  abandoned  whenever  the  party  claiming  it 
has  omitted  to  sue  for  any  considerable  period,  during 
which  he  has  been  under  no  disability,  and  when  the  rights 
of  third  persons  who  have  become  innocent  purchasers,  or 
encumbrancera,  have  intervened. 

Maritime  liens,  unlike  those  recognized  by  the  common 
law,  are  not  accompanied  by  possession.  No  public  regis- 
ter or  record  is  made  of  them,  and  great  injustice  might  be 
done,  if  these  liens  could  be  retained,  after  the  property 
thus  secretly  encumbered  has  been  allowed  to  depart  on 
repeated  voyages,  or  to  be  transferred  to  innocent  purchas- 
ers without  any  attempt  to  enforce  the  lien  by  the  party 
claiming  it.  (The  Nestor ,  1  Sumner,  87;  Packard  v.  The 
Louisa,  U.  S.  Min.  66.)  Even  the  liens  of  seamen  and 
bottomry-holders,  which  are  regarded  by  courts  of  admiralty 
with  BO  much  favor,  are  held  to  be  lost  if  not  seasonably 
enforced. 

By  art.  XYII,  liv.  1,  tit.  14,  of  the  marine  ordinance,  the 
preference  of  the  seamen  over  all  other  creditors  is  confined 
to  their  claims  for  wages  for  the  last  voyage.  And  the 
same  provision  is  embodied  in  art.  191  of  the  code  de  com- 
merce. The  wages  due  seamen  for  previous  voyages  are 
not  privileged  because,  says  the  commentator,  they  should 
not  have  allowed  the  vessel  which  they  had  brought  into 
port  to  depart  without  procuring  payment  of  their  wages. 
(Eogron's  Code  de  Com.  p.  462.) 

In  Packard  v.  the  Louisa,  2  Wood  and  Min.  49,  the  ques- 
tion when  a  maritime  lien  not  accompanied  by  possession 
will  expire,  was  much  discussed,  and  Mr.  Justice  Woodbubt 
held  that  it  will  continue  until  the  end  of  the  next  voyage, 
and  thereafter  until  the  rights  of  third  persons  have  accrued. 

The  same  principle  is  applied  to  the  lien  of  the  bottomry 
holder,     (l/ie  Charles  Carter,  4  Cranch,  327),  and  in  En- 
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gland  it  would  seem  that  the  lien  is  barred,  at  least  as 
against  subsequent  incumbrancers  without  notice,  if  the  ves- 
sel be  suffered  to  depart  on  a  new  voyage.  (The  Royal 
Arch,  Swab.  Adm.  E.  284.)  In  Leland  v.  The  Medora,  2 
Wood  and  Min.  93),  it  was  doubted  whether  a  lien  on  a 
foreign  vessel  is  not  waived  by  allowing  her  to  depart  with- 
out any  attempt  to  enforce  it,  and  in  the  Eliza  Jane,  1 
Sprague,  162,  it  was  held  that  a  lien  for  supplies  could  not 
be  enforced  as  against  a  bonajide  purchaser,  where  the  ves- 
sel had  returned  to  Boston  after  the  supplies  had  been  fur- 
nished, and  had  been  permitted  to  leave  without  any  effort 
to  enforce  the  lien. 

A  similar  decision  was  made  in  the  John  Lowe,  2  Bened. 
394,  and  in  the  Buckeye  State,  Newb.  B.  3,  it  was  suggested 
that  upon  the  great  lakes  where  several  voyages  were  made 
during  the  season,  there  is  great  reason  for  limiting  these 
tacit  liens  to  the  season  of  navigation,  and  for  not  allowing 
them  to  extend  beyond  one  year. 

The  English  admiralty  reports,  as  well  as  our  own,  con- 
tain numerous  C€tses  where  liens  for  salvage  and  for  dam- 
ages by  collision  have  been  held  to  be  barred,  under  circum- 
stances far  less  strong  than  the  cases  at  bar.  I  have  found 
none  where,  under  similar  circumstances,  the  lien  has  been 
sustained.  In  the  cases  at  bar,  we  have  every  circumstance 
to  which  C(»urts  of  admiralty  look  in  determining  whether  a 
prescription  has  arisen. 

First—The  libels  were  not  filed  until  nearly  two  years  after 
the  cause  of  action  accrued,  the  libellants  having  been  dur- 
ing the  whole  period  residents  of  this  State^  and  under  no 
disability  to  sue. 

Second — The  vessel  has  made  repeated  voyages  in  the 
interim,  and  for  a  considerable  time  prior  to  the  filing  of 
the  libels,  has  remained  constantly  within  the  jurisdiction. 

Third — ^The  rights  of  an  incumbrancer,  bonajide,  without 
notice,  have  intervened. 

I  believe  that  by  no  principle  or  analogy  declared  in,  or 
to  be  derived  from  any  adjudged  case,  would  the  court  be 
justified,  under  this  state  of  facts,  in  enforcing  this  lien 
against  the  vessel  in  the  hands  of  her  present  owner. 

The  libel  must  therefore  be  dismissed. 
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United  States  v.  C.  Mattock  et  al. 

DiSTBiGT  Court,  Distbict  op  Oregon. 
January  27,  1872. 

1.  Ths  woBD  Gattlb- DioLUDHB  SHBKP;-'The  word  cattle  in  its  primaiy 

sense  includes  sheep,  and  it  is  nsed  in  that  sense  in  section  9  of  the 
act  of  Jane  30,  1833  (4  Stat.  729),  prohibiting  any  person  from   de- 
pastaring  Indian  lands  trith  *'  horses,  mnles or  cattle,"  onder  a  penalty 
-of  $1  for  «ach  of  such  animals. 

2.  Final  SxATiTTas.— Peual  statutes,  eoustr action  of. 

Before  Deadt,  Distriot  Judge. 

Joseph-N,  Dolph,  for  plaintiff. 
Orlando  Humaaon,  for  defendant. 

Deady,  J.  'This  action  is  brought  under  seetioB  9  of  the 
act  of  June  30,  1834  (4  stat.  729),  which  enacts,  that- 

"  If  any  person  shall  drive  or  anywise  convey  any  stock 
of  horses,  mules  or  cattle,  to  range  or  feed  upon  any  land 
belonging  to  any  Indian  oar  Indian  ^  tribe,  without  the  con- 
sent of  such  tribe,  sueh  person  shall  forfeit  the  sum  of  one 
dollar  for  each  animal  of  such  stock.*' 

The  complaint  was  £led  October  4,  1871,  and  alleges  that 
the  defendant  on  September  1,  1871,  did  drive  and  convey 
1800  head  of  sheep  upon  the  land  within  the  boundaries  of 
the  Umatilla  reservation,  which  then  belonged  to  the  Walla- 
walla,'  Cayase  and  Umatilla  tribes  of  Indians,  pursuant  to 
the  treaty  of.  June  9,  1855,  between  the  United  States  and 
such  Indian  tribes;  whereby,  etc.,  defendant  became  in- 
debted to  the  plaintiff  in  the  «um  of  II  for  each  head  of 
sheep  so  driven,  etc. 

i  The  defendant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

On  the  argument  of  the  demurrer  the  only  reason  given 
(in  support  of  it  was,  that  the  term  cattle  as  used  in  the 
statute  does  not  mean  sheep. 

>  I  think  it  is  apparent  from  the  following  citations  that  the 
term,  in  its  primary  sense,  includes  sheep  and  all  other  ani- 
mals used  by  man  for  labor  or  food. 
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Johnson  defines  cattle  thus:  **  Beasts  of  pasture  not  wild 
nor  domesticated*'' 

Bichardson  says  the  term  is  derived  from*  chattels,  and 
signifies  bona  mobUiay  or  movables.  He  defines  it  thus: 
*'  Kine,  horses  and  some  other  animals  appropriated  to  the 
use  of  man." 

Webster  derives  it  from  the  Norman  French  oaial,  or  the 
Old  English  ccUd,  signifying  goods,  cattle,  movablf^s.  In 
the  edition  of  1837  it  is  defined  as  follows:  ''Beasts  or 
quadrupeds  in  general,  serving  for  tillage  or  other  labor, 
and  for  food  for  man.  In  its  primary  sense,  the  word  in- 
cludes camels,  horses,  asses,  all  the  varieties  of  domestica- 
ted homed  beasts  or  the  bovine  genus,  sheep  of  all  kinds 
and  goats,  and  perhaps  swine.  *  *  ^  Cftttle  in  the 
United  States,  in  common  usage,  signifies  only  beasts  of 
the  bovine  genus.  *  *  *  Tet  it  is  probable  that  a  law 
giving  damages  for  a  trespass  committed  by  cattle  breaking 
into  an  enclosure,  would  be  adjudged  to  include  horses." 
But  the  latest  edition  gives  this  definition:  ''Domestic 
quadrupeds  collectively,  especially  those  of  tiie  bovine 
genus,  sometimes  also  including  sheep,  goats,  horses,  mules, 
asses  and  swine." 

The  American  Cyclopoedia  says:  "  In  its  primary  sense, 
horses  and  asses  are  included  in  the  term,  as  well  as  oxen, 
cows,  sheep,  goats,  and  perhaps  swine." 

But  counsel  for  the  defendant^  admitting  that  the  word 
cattle  in  its  primary  sense  includes  sheep,  contends  that 
the  word  as  used  in  the  act  is  restrained  to  animals  of  the 
horse  or  mule  kind,  in  obedience  to  the  rule  of  construction 
given  in  Smith's  Com.  p.  740,  and  cited  with  approbation 
in  United  States  v.  Irtviny  5  McLean,  184:  "Where  general 
words  follow  an  enumeration  of  particular  cases,  such  gen- 
eral words  are  held  to  apply  only  to  cases  of  the  same  kind 
as  those  which  are  expressly  mentioned." 

United  Stales  v.  Irwin,  supra,  was  an  indictment  for  for- 
gery of  a  land  warrant  under  the  act  of  March  3, 1825  (4 
Stat.,  119),  which  prescribed  the  punishment  for  forging  any 
"  indent,  certificate  of  public  stock,  etc.,  or  other  public  se- 
curity of  the  United  States."  The  court  quashed  the  indict- 
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ment,  upon  the  ground  that  a  land  warrant  was  not  em- 
braced in  the  particular  instruments  enumerated  in  the  act, 
they  being  evidence  of  a  "  pecuniary  indebtment  or  liability 
of  the  government  to  the  holder,"  nor  in  the  general  phrase 
"other  public  security/'  because  that  was  restrained  by 
the  rule  above  mentioned  to  cases  of  the  same  kind  with 
those  particularly  named. 

But  the  case  is  not  parallel  in  this  respect  with  the  one 
under  consideration.  To  make  it  so,  the  act  of  1884  should 
read  ''stock  of  horses,  mules,  or  other  animals."  Then 
with  good  reason  it  might  be  said  that  under  the  recognized 
rule  of  construction  the  other  animals  must  be  of  the  same 
genus  or  kind  with  those  named — ^horses  and  mules — and 
that  sheep,  not  being  of  such  genus  or  kind,  are  not  in- 
cluded in  the  act.  And  even  then  it  might  be  plausibly 
answered,  that  any  animal  that  feeds  upon  the  grass  or 
herbage  which  grows  upon  the  Indian  land,  and  thereby 
impoverishes  it,  in  respect  to  the  purpose  of  the  act,  is  of 
the  same  kind  as  the  horse  or  mule. 

The  duty  of  the  court,  in  construing  this  act,  is  to  give 
effect  to  the  intention  of  congress  in  enacting  it;  and  this 
intention  must  be  ascertained  as  well  as  from  the  mischief 
which  the  act  was  intended  to  remedy  as  the  words  thereof. 
(Smith's  Com.  g  703.) 

The  mischief  to  be  prevented  or  remedied  by  it  was  the 
depasturing  of  the  Indian  lands  by  the  stock  of  white  per- 
sons. Sheep  are  as  much  within  the  reason  of  the  enact- 
ment as  horses  or  mules.  It  can  hardly  be  presumed  that 
congress  intended  to  impose  a  penalty  upon  persons  for 
feeding  horses  upon  the  Indian  range,  and  at  the  same  time 
permit  them  to  cover  it  with  sheep  with  impunity. 

Although  the  word  cattle  in  its  primary  sense  includes 
horses  and  mules,  at  this  day  it  is  not  often  so  applied  in 
the  United  States.  Therefore,  I  presume  congress,  out  of 
abundance  of  caution,  particularized  that  class  of  animals, 
and  used  the  word  cattle  to  describe  all  others  included  in 
the  term.  If  the  act  had  read  other  cattle,  there  would  be 
some  reason  for  holding  that  the  general  phrase  was  re- 
strained to  other  cattle  of  the  horse  genus  or  kind,  if  there 
be  any  such. 


Dist.  Or.]         United  States  v.  Mattock.  161 

1873. 1  Opinion  of  the  Court— Deady,  J. 

But  here  the  term  cattle  is  not  used  merely  to  round  a 
period,  or  as  an  expletorj  embellishment  of  what  precedes 
ity  but  as  an  independent  and  particular  enumeration  of  a 
class  of  subjects,  in  addition  to  those  already  named. 

It  is  also  urged  that  this  is  a  penal  statute,  and  therefore 
to  be  strictly  construed.  The  rule  as  stated  is  admitted. 
But  nothing  more  is  meant  by  it  than  that  such  statutes 
shall  not  be  extended,  by  what  is  known  as  equitable  con- 
struction, to  cases  otl^er  than  those  which  clearly  appear  to 
have  been  intended  by  the  legislature,  and  are  fairly  included 
in  the  language  used  to  express  such  intention.  The  inten- 
tion, then,  of  the  legislature  is  as  proper  a  subject  of  in- 
quiry for  the  court  in  the  case  of  a  penal  statute  as  any 
other;  and  that  intention  when  ascertained  by  applying  the 
usual  rules  of  construction  is  to  govern  in  the  one  case  as 
well  as  the  other.  (The  Enterprise,  Paine  33;  United  SicUea 
V.  WtUberger^  SWhea.  96;  Am,  Fur  Co.  v.  United  States,  2 
Pet.  367;  United  States  v.  Winn,  3  Sum.  219;  United  States 
V.  Morris,  14  Pet.  464.) 

In  this  case  it  is  manifest  that  the  legislature  intended 
to  prevent  Indian  lands  from  being  used  by  whit«  peo- 
ple as  pasture  grounds  for  their  stock,  without  the  con- 
sent of  the  Indians.  It  will  not  be  denied  that  sheep 
are  as  much  within  the  mischief  to  be  remedied  as  horses 
or  oxen.  The  term  used  in  the  act — cattle — ^in  its  general 
and  primary  sense  includes  sheep.  The  term  is  also  often 
used  in  common  parlance,  in  the  United  States,  in  a  nar- 
rower sense,  to  signify  only  animals  of  the  bovine  genus. 
This  being  so,  the  court  must  construe  the  act,  and  de- 
clare in  what  sense  the  term  is  used  therein;  and,  in  so 
doing,  it  is  not  justified  in  restricting  the  language  used  to 
any  particular  class  of  animals  comprehended  in  the  general 
term  cattle,  because  the  act  is  a  penal  one. 

In  United  States  v.  Winn,  supra,  Mr.  Justice  Story  says: 
"But  when  the  words  are  general,  and  include  various 
classes  of  persons,  I  know  of  no  authority  which  would  jus- 
tify the  court  in  restricting  them  to  one  class,  or  in  giving 
them  the  narrowest  interpretation,  when  the  mischief  which 
is  to  be  redressed  by  the  statute  is  equally  applicable  to  all 
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of  them.  And  where  a  word  ia  used  in  a  statute,  which  has 
various  known  significations,  I  know  of  no  rule  that  requires 
the  court  to  adopt  one  in  preference  to  another,  simply  be- 
cause it  is  more  restrained,  if  the  objects  of  the  statute 
equally  apply  to. the  largest  and  broadest  sense  of  the 
word.  In  short,  it  appears,  to  me  that  the  proper  course  in 
all  these  cases  is,  to  search  out  and  follow  the  true  intent 
of  the  legislature,  and  to  adopt  that  sense  of  the  words 
which  harmonics  best  with  the  context,  and  promotes  in 
the  fullest  manner  the  apparent  policy  and  objects  of  the 
legislature." 

Bearing  in  mind  the  rule  that  the  language  of  the  act  and 
the  mischief  to.  be  remedied  by  it,  must  both  be  considered 
in  ascertaining  *^  the  true  intent  of  the  legislature,"  I  have 
no  hesitation  in  coming  to  the  conclusion  that  the  word 
cattle,  as  used  in  the  Indian. Inteircqurse  act  of  1884» 
includes,  and  was  intended  to  include  sheep,  as  well  as 
cows  and  oxen. 

The  demurrer  is  overruled. 


Jam£s  D.  Walker  v.  John  J.  Marks  et  al. 

CmcniT  Court,  District  of  Caufobmh. 
Febrxtart  IJL,  1872» 

1.  Aloaldb  Gbants. — The  Alcaldes  of  San  Francisco  had  no  power  to  grant 

lands  below  low-water  mark,  covered  by  the  navigable  waters  of  the  bay. 

2.  TiDB  Lands DsnifSD. — The  term  ^*  tide  lauds,"  as  use^  in  the  act  of  May 

14,  1861,  means  lands  covered  eoid  uncovja^ed  by  the  tides,  and  does  not 
include  lands  lying  below  low-tide  mark,  and  permanently  covered  by 
the  navigable  waters  of  the  bay  or  ocean. 

3.  What  Lbavbnwobth  GaANiB  not  Gonfibmbz^.  —The.  act  of  May  14,  1861, 

does  not  confirm  the  grants  m^de  l^y  T.  ]tf .  Leavenworth,  Alcalde,  of 
lands  lying  in  the  bay  of  San  Francisco,  below  low- water  mark,  and 
permanently  covered  by  the  navigable  waters  of  the  bay. 

Before  Sawteb,  Circuit  Judge. 

Action  to  recover  lauds.    The  premises  in  controversy 
are  a  portion  of  the  bay  of  San  Francisco^  being  perma- 

1  Affirmed  by  Supreme  Court,  17  Wal.  650. 
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nenilj  covered  by  the  nayigable  waters  of  the  bay  at  low 
tide.  They  lie  in  front  of  the  city  of  San  Francisco,  and 
would  be  bounded  by  Montgomery,  Chestnut,  Sansome 
and  Francisco  streets,  if  those  streets,  as  originally  laid 
out,  should  be  extended.  They  lie  wholly  outside  of  the 
water  front  of  San  Francisco,  as  established  by  the  act  of 
March  26,  1851,  entitled  ''an  act  to  provide  for  the  dis^ 
position  of  certain  property  of  the  State  of  CaJifomia." 

The  plaintiff  claims  title  under  two  grants  made  by  Al- 
calde Leavenworth,  in  1848,  one  to  Miles  L*  Calender,  the 
other  to  Wm.  S.  Clarke;  and  the  "  act  to  provide  for  the 
sale  of  the  marsh  and  tide-lands  of  this  State,"  approved 
May  14,  1861,  which,  it  is  insisted  by  the  plaintiff,  confirms 
said  alcalde  grants.  The  defendants  constitute  the  board 
of  State  harbor  commissioners/'  elected  under  the  provis- 
ions of  an  "act  to  provide  for  the  improvement  and  protect 
tion  of  the  wharves,  docks  and  water  front  in  the  city  and 
county  of  San  Francisco,''  approved  April  23,  1863;  and  an 
act  amendatory  thereof,,  and  supplementary  thereto,,  approv- 
ed March  5,  1864. 

Said  acts  extend  the  water  front  by  widening  the  streets 
fronting  on  the  bay,  so  as  to  embrace  a  portion  of  said 
premises,  and  authori^  the  said  board  .of  .  State  .harbor 
commissioners  to  take  possession  of  the  water  front*  and 
that  portion  of  the  bay  adjacent  thereto,  to  the  extent  of 
six  hundred  feet  beyond  the  said  water  front,  as  established 
by  the  act  of  March  26,.  1851;  to  construct  streets  on  the 
water  front;  also,  wharves,  docks,  ete.^  and  thereby  improve 
the  facilities  for  commerce,  and  generally  to  manage  the 
same  in  behalf  of  the  State,  for  the  ben^t  of  the  public. 
The  defendants  took  possession  of  the  said  premises  under 
the  authority  contained  in. said  acti  and  for  the  purposes 
therein  described. 

McAllisters  and  Hambldon,  for  plaintiff. 

Thomas  P.  Byan,  for  defendant. 

Sawtzb,  Circuit  Judge.  The  only  question  in  this  case  is, 
whether  the  alcalde  grants  to  Calender  and  Clarke  were  con- 
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firmed  by  the  said  act  of  May  14, 1861.  It  has  long  been 
settled  by  the  Supreme  Court  of  the  State  of  California,  that 
grants  by  former  alcaldes  of  San  Francisco,  of  portions  of 
the  navigable  waters  of  the  bay  of  San  Francisco  are  void, 
for  want  of  authority  in  the  officer  assuming  to  make  them. 
This  is  no  longer  questioned;  and  it  is  not  eyen  claimed 
in  this  case,  that  the  grants  under  which  plaintiff  claims, 
independent  of  the  statute  referred  to,  were  valid.  But 
plaintiff  relies  upon  the  said  statute,  as  confirming  and 
validating  these  grants.  The  title  of  tiie  act  is,  '^  An  act 
to  provide  for  the  sale  of  the  marsh  and  tide  lands  of  this 
State;"  and  the  first  section  is  in  the  words  following: 

"Section  1.  The  sales  of  all  marsh  and  tide  lands  be- 
longing to  this  State,  that  have  been  made  in  accordance 
with  the  provisions  of  any  of  the  acts  of  the  legislature, 
providing  for  the  sale  of  the  swamp  and  overflowed  lands 
belonging  to  this  State,  are  hereby  ratified  and  confirmed; 
and  any  of  said  marsh  and  tide  lands  that  remain  unsold, 
may  be  purchased  under  the  provisions  of  the  laws  now  in 
force,  providing  for  the  sale  of  swamp  and  overflowed  lands 
of  this  State;  and  all  moneys  derived  from  the  sale  of  such 
lands,  shall  be  paid  into  the  State  swamp  land  fund,  to 
be  used  for  the  reclamation  of  the  swamp  and  overflowed 
lands;  provided,  no  marsh  or  tide  lands  located  within  five 
miles  of  the  city  and  county  of  San  Francisco,  or  of  the 
city  of  Oakland,  or  within  one  mile  and  one  half  of  the 
state  prison  grounds,  at  Point  San  Quentin,  shall  be  sold 
or  purchased,  by  authority  of  this  act;  and,  provided,  fur- 
ther, that  no  sales  of  lands,  either  tide  or  marsh,  excepting 
alcalde  grants,  which  are  hereby  ratified  and  confirmed, 
within  five  miles  of  said  cities,  or  within  one  mile  and  one 
half  of  the  state  prison  grounds  aforesaid,  shall  be  con- 
firmed by  this  act."    (Stat.  1861,  363.) 

It  will  be  seen,  both  by  reference  to  the  title,  and  the 
body  of  the  act,  that  the  subject  matter  upon  which  this 
statute  is  to  operate  is,  "  marsh  and  tide  lands  belonging 
to  this  State,"  nothing  else. 

Ifc  is  not  pretended  that  the  premises  were  "  marsh  lands," 
within  the  meaning  of  the  act.    They  must,  therefore,  be 
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*'  tide  lands/  or  they  are  not  embraced  within  the  subject 
matter  upon  which  the  act  is  to  operate.  Are  they  ''tide 
lands/'  within  the  meaning  of  the  act?  The  construction  to 
be  given  to  these  terms,  has  also  been  settled  by  the 
Supreme  Court  of  this  State  in  an  action  relating  to  these 
very  lots,  in  which  the  defendants  claimed  title  under  this 
same  act,  as  confirming  said  alcalde  grants.  The  court, 
upon  a  very  elaborate  examination  of  the  question,  held 
that  the  term  "tide  lands,"  as  used  in  the  act,  embraces 
only  those  lands  which  lie  between  high  and  low-water 
mark,  and  constitute  the  shore  of  the  bay;  those  lands 
which  are  covered  and  uncovered  by  the  tide.  (People  v. 
Davidaouy  30  Gal.  380,  384,  387.)  This  construction  was, 
also,  approved  in  Bonddl  v.  Fay^  32  Gal.  364,  where  the 
court  say:  "The  descriptive  phrase  'tide  lands'  occurs 
for  the  first  time  in  the  legislation  of  this  State,  in  the  act 
of  May  13,  1861;  and  it  is  applied  to  lands  covered  and 
uncovered  by  the  ordinary  tides." 

These  cases  have  not  since  been  questioned  by  the  court, 
and  the  constr action  of  the  term  "tide-lands,"  as  used  in 
this  act,  must  be  regarded  as  settled  by  the  tribunal,  whose 
decision  is  authoritative  upon  the  point,  and  binding  upon 
this  court,  it  being  the  construction  of  a  State  statute  by 
the  highest  tribunal  of  the  State. 

A  large  number  of  statutes  passed  by  the  various  legis- 
latures, from  1859  to  1869-'70 — some  having  been  passed  at 
each  session — have  been  called  to  the  attention  of  the  court 
in  connection  with  extrinsic  evidence  relating  to  two  or 
three  of  them,  as  to  the  character  of  the  land  embraced  in 
the  several  descriptions,  with  a  view  of  inducing  this  court 
to  re-examine  the  question  already  determined  by  the 
Supreme  Gourt  of  the  State,  in  the  light  of  what  is  claimed 
to  be  the  legislative  construction  put  upon  the  term  "tide- 
lands."  I  have  examined  these  several  acts,  and,  if  it  were 
admissible  to  re-examine  the  question,  and  overrule  the  de- 
cisions of  the  State  Supreme  Gourt,  in  my  judgment,  the 
several  acts,  upon  the  whole,  sustain  the  view  already  es- 
tablished, rather  than  overthrow  it.  Besides,  nearly  all  of 
those  acts  are  private  acts,  granting  a  right  to  build  a  wharf 
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extending  into  the  bay,  for  a  limited  period  of  time,  or  some 
other  franchise,  with  the  right  to  use  the  adjacent  lands  for 
purposes  of  the  franchise,  and  are,  of  course,  usually  drafted 
by  the  parties  interested,  and  the  language  used  designat- 
ing the  various  classes  of  lands  is  not  very  carefully  scruti- 
nized, since  it  is  intended  at  all  events  to  run  to  deep  water. 
The  grants,  in  all  cases,  except,  perhaps,  in  one  or  two  acts, 
passed  during  the  last  two  sessions,  apply  to  specific  tracts 
of  land,  and  consequently,  refer  to  a  different  subject  mat- 
ter from  that  embraced  in  the  general  act  of  1861,  under 
consideration.  They  cannot  in  any  just  sense,  therefore,  be 
regarded  as  m  pari  materia. 

If  it  is  proper  at  all  to  examine  the  acts  of  subsequent 
and  different  legislative  bodies,  with  a  view  of  ascertaining 
the  sense  in  which  a  former  legislature  first  used  certain 
words  in  a  statute,  the  subsequent  acts  referred  to  passed 
under  the  circumstances  indicated,  are  entitled  to  but  very 
little  weight  in  this  investigation.  However  this  may  be, 
those  subsequent  acts  afford  the  plaintiff  little  aid,  for  they 
are  at  least  not  inconsistent  with  the  construction  adopted 
by  the  State  Supreme  Court,  and  some  of  the  principal 
ones,  manifestly  use  the  terms  in  the  same  'sense  adopted 
by  that  court. 

For  example,  take  the  two  acts  in  connection  with  which 
extrinsic  testimony  was  given  by  plaintiff,  to  show  the  char- 
acter of  the  land  embraced  within  the  description— the  act 
of  April  19,  1862,  granting  land  to  Henry  Owens^  upon 
which  to  construct  a  marine  railway^  and  the  act  of  May  2, 
1862,  authorizing  J.  J.  North  and  associates  to  construct  a 
marine  railway.  Section  one  of  the  first  act  grants  to 
Owens  certain  lands  by  specific  boundaries,  also,  designated 
generally,  as  *'  submerged  or  tidal  lands."  And  section  two 
provides  that  Owens  ''shall  have  the  right  to  reclaim  the 
tidal  lands  comprising  the  lots  four  hundred  and  forty-six, 
and  four  hundred  and  sixty-one."  The  testimony  shows 
that  within  the  specific  boundaries  described  in  the  first 
section,  and  therein  generally  designated  as  ''submerged 
or  tidal  lands,"  there  are  lands  which  lie  below  ordinary 
low-water  mark,  that  is  to  say,  permanently  "  submerged," 


Dist.  Cal.]  Walker  v.  Marks.  157 

1872.]  Opinion  of  the  Court — Sawyer,  0.  J. 

or  covered  by  the  nayigable  waters  of  the  bay,  also,  lands 
lying  above  ordinary  low-water  mark — lands  covered  and 
uncovered  by  the  ordinary  tides.  Bat  lots  four  hundred 
and  forty-six  and  four  hundred  and  sixty-one,  specially  men- 
tioned in  section  two,  and  therein  designated  as  "tidal 
lands,"  without  the  word  submerged,  are  shown  by  the  tes- 
timony to  be  entirely  above  low-water  mark.  Thus  by  ap- 
plying the  term  "tidal  lands,"  alone,  without  the  word 
"submerged,"  to  these  two  specific  lots,  the  Legislature 
itself  defines  the.  term  "  tidal  lands/'  as  used  in  that  act, 
and  applies  it  to  the  lands  embracing  the  shores  which  are 
covered  and  uncovered  by  the  ordinary  tides,  while  the 
word  "submerged,"  in  the  first  section,  would  be  left  to 
embrace  the  lands  lying  below  low-water  mark,  and  per- 
manently covered  by  the  navigable  waters  of  the  bay. 
(Statutes  1862,  308-9.) 

So,  in  the  case  of  the  other  act,  authorizing  North  and 
his  associates  to  construct  a  marine  railway.  The  lands  are 
generally  designated  as  "submerged,  tide  and  marsh-land," 
followed  by  a  particular  description  by  metes  and  bounds. 
The  testimony  shows  that  this  description  embraced  both 
lands  permanently  '*  submerged"  by  the  waters  of  the  bay, 
and  lands  above  ordinary  low-water  mark,  covered  and  un- 
covered by  the  ordinary  tides. 

This  grant)  ihen^  contains  different  classes  of  lands,  and 
it  also  uses  appropriate  words  to  describe  each  class.  "  Sub- 
merged land  "  is  a  much  more  appropriate  word  to  designate 
land  permanently  covered  by  water  than  "  tide-lands." 

The  numerous  other  acts  referred  to  in  most,  if  not  all 
instances,  show,  by  their  specific  terms  of  description, 
aside  from  the  general  designation  given  to  the  lands>  that 
the  grante  extended  into  deep  water;  but  they  aU,  with  per- 
haps one  exception,  where  the  term  "  tide-lands"  is  used  at 
all,  use  other:  general  words  of  description  more  appropriate 
to  describe  land  permanently  covered  with  water,  as  well  as 
give  a  particular  description,  stating  the  depth  of  water  at 
low  tide,  to  which  the  parties  were  authorized  to  go,  such 
as  "submerged,"  "overflowed,"  "submerged  and  over- 
flowed," "covered  With  water,"  and  the  like,  in  connection 
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with  the  words  "tide-lands,"  or  "tide  and  marsh-land.** 
Thus  when  the  legislature  grants  lands  of  various  classes^ 
some  word  is  used  appropriate  to  each  class,  as  "  sub- 
merged," "overflowed,"  or  both,  or  "covered  with  water," 
for  lands  lying  below  ordinary  low-water  mark,  and  per- 
manently covered  by  water;  "  tide-lands,"  or  "mud-flats," 
for  lands  covered  and  uncovered  by  the  ordinary  tides;  and 
"marsh-land,"  or  "salt-marsh  land,"  for  lands  bordering 
on  the  shore  of  the  bay,  above  ordinary  high-water  mark, 
but  covered  by  the  spring  tides  upon  which  marine  grasses 
grow. 

By  far  the  greater  number  of  these  acts,  now  called  to 
the  attention  of  this  court,  were  parsed  at  the  various  ses- 
sions of  the  legislature,  from  1859  to  1866,  inclusive,  before 
the  decision  of  People  v.  Davidson,  which  decision  was 
rendered  at  the  October  term  of  the  Supreme  Court,  1866, 
and  were  carefully  examined  by  the  court  in  that  case. 
Many  of  the  leading  ones  were  referred  to  in  the  opinion, 
as  examples  of  the  terms  used  by  the  legislature  in  relation 
to  the  general  subject,  as  will  appear  by  reference  to  the 
case.  (30  Gal.  386.)  The  construction  given  to  the  term 
"  tide-lands  "  in  that  case  was  adopted  in  full  view  of  these 
statutes,  and  as  I  had  occasion  to  know,  having  taken  part 
in  the  decision,  after  a  thorough  examination  of  the  various 
statutes,  and  a  thorough  discussion  of  the  question  by  the 
justices  of  the  Supreme  Court. 

There  have  been  but  two  sessions  of  the  legislature  since, 
and  the  acts  passed  at  those  sessions  relating  to  the  lands 
of  the  State,  use  the  same  general  terms  for  similar  pur- 
poses as  the  preceding  acts,  and  do  not  present  anything  in 
addition  to  militate  against  the  construction  adopted.  If 
they  did,  it  would  scarcely  be  insisted  that  acts  passed  by  a 
different  legislature,  eight  or  nine  years  after  the  passage  of 
the  act  of  1861,  could  be  properly  invoked  to  show  the  in- 
tent with  which  words  in  the  act  of  1861  were  used,  especi- 
ally after  the  meaning  of  those  terms  had  been  deliberately 
settled  by  the  highest  judicial  tribunal  in  the  State. 

The  said  act  of  May  14,  1861,  provides  that  "  any  of  said 
marsh  and  tide  lands  that  remain  unsold,  may  be  purchased 
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nnder  the  provisions  of  the  laws  now  in  force  providing  for 
the  sale  of  swamp  and  overflowed  lands.''  And  the  act  of 
May  13,  1861,  *'  to  provide  for  the  reclamation  and  segre- 
gation of  swamp  and  overflowed  lands  and  salt  marsh  and 
tide  lands,  donated  to  the  State  of  California  by  act  of  con- 
gress— the  first  act  in  which  the  term  '^  tide  lands "  was 
used — ^provides  that,  ''the  provisions  of  this  act  shall  apply 
e<jaally  to  all  salt,  marsh  or  tide  lands  in  this  State,  as  to 
swamp  and  overflowed."    (Stat.  1861,  361.) 

If  the  term  ''tide  lands,"  as  nsed  in  these  acts,  embraces 
any  portion  of  the  lands  permanently  covered  by  the  navi- 
gable waters  of  the  bay  of  San  Francisco,  or  of  the  ocean, 
they  embrace  the  entire  lands  under  the  navigable  waters 
of  such  bay  and  ocean,  and  all  the  lands  permanently  cov- 
ered by  the  navigable  tide  waters  of  the  State  would  be 
open  to  purchase  and  reclamation  under  these  acts. 

It  would  be  absurd  to  suppose  that  the  legislature  in- 
trended  to  use  the  term  "tide  lands  "  in  so  comprehensive  a 
sense,  especially  so,  when  the  more  limited  sense  is  more 
distinctive,  descriptive  and  appropriate,  as  well  as  more 
reasonable. 

If  any  force  is  to  be  given  to  the  title  of  the  said  act  of 
May  13,  1861,  it  would  seem  that  the  term  "  tide  lands  "  in 
that  act,  was  used  in  a  still  more  restricted  sense;  for  the 
title  only  mentions  "  salt  marsh  and  tide  lands  donated  to 
the  State  of  California  by  the  act  of  congress.*' 

Now,  no  lands  which  could  in  any  sense  be  termed  "tide 
lands  "  were  ever  donated  to  the  State  by  act  of  congress, 
except  such  as  lie  above  ordinary  high  water  mark  and  be- 
low extreme  high  water  mark,  such  lands  as  are  covered  and 
uncovered  only  by  the  spring  tides  and  upon  which  marine 
grasses  grow.  All  below  ordinary  high  water  mark  are  held 
by  the  State,  by  virtue  of  her  sovereignty,  and  not  under 
donation  by  act  of  congress.  The  legislature  certainly 
could  not  have  intended  to  include  in  the  term  "  tide  lands," 
as  used  in  this  act,  lands  permanently  covered  by  the  navi- 
gable waters  of  the  bay. 

I  find  nothing,  then,  in  the  numerous  acts  called  to  the 
attention  of  the  court,  to  justify  me  in  departing  from  the 
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construction  adopted  by  the  State  Supreme  Court.  Be- 
sides, if  the  question  was  new,  I  should  feel  constrained, 
after  a  careful  examination,  to  adopt  the  same  construction. 

The  subject-matter  of  the  act  in  question  being  "  marsh 
and  tide-lands  "  only,  the  exception  in  the  act  must  also  be 
of  alcalde  grants  of  marsh  and  tide-lands. 

It  is  of  the  essential  nature  of  an  exception  that,  ''it 
must  be  of  part  of  the  thing  previously  described  and  not 
of  some  other  thing."  The  provision  is,  **and  provided 
further,  that  no  sales  of  lands,  either  tide  or  marsh,  except- 
ing alcalde  grants,  which  are  hereby  ratified  and  confirmed,'* 
— that  is  to  say,  excepting  alcalde  grants  of  that  class  of 
lands  before  described,  ''tide  or  marsh."  No  other  class 
of  alcalde  grants  is  confirmed.  The  alcalde  grants  in  ques- 
tion not  being  of  "  tide  or  marsh-lands,"  as  the  terms  are 
used  in  the  act,  they  are  not  embraced  within  the  exception, 
and,  therefore,  are  not  "hereby  ratified  and  confirmed." 

This  point  was  also  expressly  determined  in  People  v. 
Davidson.  The  court  say:  "The  subject-matter  of  the 
act  is  'marsh  and  tide-land.'  The  sales  which  the  act  con- 
firms, and  the  sales  which  it  authorizes  thereafter,  as  well 
as  the  sales  which  it  inhibits,  are  of  lands  falling  within  this 
general  description;  and  as  we  know  of  no  principle  upon 
which  we  can  extend  the  subject-matter  beyond  the  limits 
expressly  put  upon  it,  both  by  the  title  and  the  provisions 
of  the  act,  we  consider  that  the  grants  intended  to  be  con- 
firmed were  alcalde  grants  of  marsh  and  tide-lands,  to  the 
exclusion  of  all  others.     (30  Cal.  384-5.)' 

Aside  from  the  fact  that  the  language  of  the  act  does  not, 
in  terms,  embrace  these  grants,  it  is  unreasonable  to  sup- 
pose, in  view  of  the  fact  that  a  permanent  water  front  had 
been  established  by  the  said  act  of  March  26,  1851,  inside 
of  those  premises,  and  that  the  authorities  were  bound  to 
"keep  clear  and  free  from  all  obstruction  whatsoever,  the 
space  beyond  the  said  line  to  the  distance  of  five  hundred 
yards  therefrom,"  that  the  legislature,  without  changing  the 
said  water  front,  intended  to  confirm  grants  of  lots  lying 
beyond  it,  in  such  a  position  that  their  reclamation  would 
necessarily  obstruct  navigation  and  destroy  the  water  front. 
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as  SO  located,  to  the  injury  of  the  adjacent  property-owners 
and  of  the  public.  To  accomplish  such  an  object,  the  leg- 
islatiye  intent  ought  to  be  very  clearly  and  explicitly  mani- 
fested.    It  is  not  so  manifested  in  this  act. 

The  alcalde  grants  in  question,  being  originally  void,  and 
not  being  embraced  within  the  provisions  of  the  act  of  May 
14,  1861,  conferred  no  title  on  the  plaintiff. 

Liet  judgment  be  entered  for  the  defendants  with  costs. 


Lamb  et  al  v.  Vaughn  et  al. 
Vaughn  v.  Lamb  et  al. 

CmcuiT  Court,  District  of  Oregon. 
March  28,  1872. 

1.  Bond  to  Pettiobove  Construed. — The  bond  giTen  by  Lownadale  to  Pet. 

tigrove  upon  the  purchase  of  the  Portland  land  claim  on  September  22, 
1848,  held  not  to  be  a  covenant  on  the  part  of  Lownsdale  to  convey  the 
lots  therein  specified  as  exempted  from  such  sale  to  Pettigrove  or  his 
grantees;  and  also  that  such  lots  are  not  included  in  the  fourth  covenant 
of  the  instrument  of  March  10,  1852,  called  the  escrow,  and  therefore 
the  title  which  Lownsdale  afterwards  acquired  to  such  lots  from  the 
United  States,  was  'not  acquired  in  trust  for  Pettigrove 's  grantees  or 
their  assigns. 

2.  Usage,  Tbusts,  Estoppel. — The  proof  of  usage,  and  other  matters  resting 

in  parol,  as  to  the  lots  sold  by  Pettigrove  prior  to  September  22,  1848,  is 
not  sufficient  to  impress  a  trust  upon  such  lots  in  the  hands  of  Lowns- 
dale or  his  heirs  in  favor  of  Pettigrove  or  his  grantees,  or  to  estop  said 
heirs  from  asserting  the  legal  title  derived  from  their  ancestor  as  against 
said  grantees. 

3.  Bond  not  a  Covenant  bxtt  Condition. — ^The  bond  aforesaid  is  not  a  cove- 

nant with  any  one,  but  the  provisions  in  it  concerning  such  exempted 
lots  only  amount  to  a  condition,  which  Lownsdale  was  at  liberty  to  com- 
ply with,  and  thus  avoid  paying  the  penalty  thereof,  or  disregard  and 
pay  such  penalty;  and  that  his  heirs  having  since  purchased  said  bond 
from  the  owner  and  obligee  therein — ^Pettigrove — ^it  is  no  longer  of  any 
force  or  effect  as  to  any  one. — Per  Deadt,  J. 

4.  8AME.-If  such  bond  could  be  construed  to  contain  a  covenant  by  Lowns- 

dale to  make  title  to  Pettigrove,  neither  Vaughn  nor  his  grantors  could 
rightfully  claim  any  interest  in  said  lots  under  it,  because  they  were 
neither  parties  nor  privies  to  such  covenant.    Id, 
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5.  Tbubt  bt  Paboi..— At  the  date  of  such  bond,  neither  Lownsdale  nor  Petti- 

groTe  had  any  interest  in  the  lots  in  question,  and  therefore  could  not 
impress  a  trust  upon  them  in  favor  of  any  one ;  and  that  such  trust 
could  not  have  been  created  by  parol,  even  if  the  legal  title  had  been  in 
the  parties.     Id. 

6.  Fourth  Coyxnant  of  EIscbow. — ^The  lots  sold  by  Pettigrove  are  not  in- 

cluded in  the  terms  of  the  fourth  covenant  of  the  escrow,  and  it  is  man- 
ifest that  it  was  not  the  intention  of  the  parties  to  that  instrument 
that  they  should  be,  from  the  fact  that  the  tract  allotted  to  Lownsdale 
in  the  partition  under  the  escrow  includes  all  such  lots.    Id. 

7.  UsAOX,  Town  Lots. — ^There  never  was  any  usage  in  Oregon  by  which  an 

occupant  of  the  public  lands,  who  sold  a  town  lot  within  the  limits  of 
his  claim  by  a  mere  quitclaim  deed,  was  thereafter  held  to  be  a  trustee 
to  acquire  the  title  for  such  purchaser  or  his  assigns;  and  if  such  usag* 
had  in  fact  existed,  it  could  not  control  the  general  law  to  the  contrary, 
id. 

Before  Sawyeb,  Circuit  Jndge,  and  Deady,  District  Judge. 

The  original  bill  in  this  case  was  filed  by  a  portion  of 
the  heirs-at-law  of  Daniel  H.  Lownsdale,  late  of  Portland, 
deceased,  against  the  other  heirs-at-law  and  defendant, 
George  W.  Vaughn,  to  obtain  a  partition  of  lots  1  and  3, 
block  5;  and  lots  2  and  8,  in  block  15,  in  the  city  of  Port- 
land, Oregon. 

The  original  bill  alleges  that  the  said  heirs-at-law  of 
Lownsdale  are  the  owners,  in  fee,  of  said  lots,  but  that  said 
George  W.  Vaughn  is  in  possession  claiming  some  right  to 
said  property,  and  praying  that  the  title  of  said  heirs  be 
quieted  as  against  him,  and  a  partition  made. 

The  respondent,  Vaughn,  after  answering  the  original 
bill,  files  a  cross-bill  against  all  the  said  heirs-at-law  of 
Lownsdale,  deceased,  in  which  he  alleges  certain  facts, 
which,  he  claims,  confer  upon  him  an  equitable  title  to  the 
premises  in  question,  and  he  asks  that  the  said  heirs  may 
be  adjudged  to  hold  the  legal  title  in  trust  for  him,  and  be 
required  to  convey  such  legal  title. 

The  heirs  answer  the  cross-bill,  denying  many  of  the 
material  facts  alleged,  and  issue  is  joined  by  general  re- 
plication. 

At  the  hearing,  it  was  stipulated  that  the  legal  title  to  the 
property  described  in  the  bill  of  complaint,  is  in  the  heirs 
of  Lownsdale  named  in  the  bill,  and  that  they  are  entitled 
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to  the  partition  prayed  for  in  the  original  bill,  unless  the 
matters  set  forth  in  the  cross-bill  are  true  in  fact,  and  suf- 
ficient in  a  court  of  equity  to  entitle  the  complainant  there* 
in  to  the  relief  sought. 

The  following  facts,  among  others,  appear,  either  by  the 
the  admissions  of  the  pleadings,  or  the  evidence  introduced : 

Prior  to,  and  on  September  2,  1848,  one  Francis  W.  Pet* 
tigrove  was,  under  the  rules,  regulations  and  usages,  as 
they  existed  under  the  provisional  and  territorial  govern- 
ments of  Oregon,  in  the  possession  of  a  tract  of  land,  con- 
taining six  hundred  and  forty  acres,  and  known  as  the 
"Portland  Land  Claim,''  with  valuable  improvements  there- 
on. Said  land  claim  embraces  a  large  portion  of  the 
present  city  of  Portland.  Either  he,  or  his  predecessor  in 
the  possession  of  the  claim,  and  assignor,  had  laid  off  a  por- 
tion of  said  land  into  a  town,  consisting  of  sixteen  or  more 
blocks,  numbered  consecutively  from  1  to  16,  inclusive; 
said  blocks  being  sub-divided  into  lots  of  fifty  by  one  hun- 
dred feet  in  extent,  among  which  were  the  said  lots  in 
qaestion. 

Prior  to  said  September  22,  1848,  he  had  sold  to  various 
parties  sundry  lots  so  laid  out,  and  conveyed  his  interest 
therein  to  the  several  purchasers  by  quitclaim  deeds,  and 
among  them  the  lots  in  controversy.  The  purchasers  of  the 
said  lots  in  controversy,  and  other  grantees,  went  iuto  pos- 
session thereof,  and  erected  valuable  improvements  thereon, 
and  the  said  Vaughn,  complainant  in  the  cross-bill,  is  now 
in  possession  of  said  lots  and  improvements,  claiming  to 
have  acquired,  by  proper  mesne  conveyances,  all  the  rights 
derived  by  the  said  purchasers  from  the  said  Pettigrove. 

On  the  said  September  22, 1848,  said  Pettigrove  executed 
and  delivered  to  said  Daniel  H.  Lownsdale,  since  deceased, 
an  instrument  of  writing,  a  copy  of  which  is  annexed  to  the 
cross-bill,  and  therein  designated  as  "Exhibit  A,"  by  the 
terms  of  which,  the  said  Pettigrove  purported,  in  considera- 
tion of  certain  matters  therein  mentioned,  to  "have  bar- 
gained, remised  and  forever  released  "  to  said  Lownsdale, 
his  heirs  and  assigns,  all  and  singular,  his  "right,  title,  in- 
terest, claim  and  demand,  at  law  and  in  equity,  present  and 
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in  expectancy,"  to  all  the  lands  therein  particularly  de- 
scribed, being  the  lands  embraced  in  said  land  claim  of  six 
hundred  and  forty  acres,  ''not  hereinafter  excepted  and 
reserved  from  the  operation  of  these  presents."  The  said 
instrument  then  provides  that,  "the  following  lands,  blocks 
and  lots,  together  with  the  hereditaments  and  appurtenances, 
are  hereby  expressly  excepted  and  reserved  from  the  opera- 
tion of  these  presents,  that  is  to  say,  blocks  No.  1,"  etc., 
including  the  premises  in  question,  "which  said  lots  and 
blocks  so  hereby  expressly  reserved,  have  been  sold  by  me 
as  town  property,  to  different  persons,  with  the  exception 
of  the  lots  upon  which  my  store  is  situated,  reserved  also, 
for  me." 

At  the  same  time,  and  as  a  part  of  the  same  transaction, 
the  said  Lownsdale  executed  and  delivered  to  the  said 
Pettigrove  a  bond,  a  copy  of  which  is  set  out  in  the  said 
cross-bill,  and  therein  designated  as  "  Exhibit  B,"  in  the 
penal  sum  of  five  thousand  dollars,  payable  to  said  Petti- 
grove, his  heirs,  etc.,  upon  the  condition  following,  to  wit: 
"  The  condition  of  this  obligation  is  such,  that  whereas 
the  above  bounden,  Daniel  H.  Lownsdale,  has  this  day 
purchased  all  the  land  claim  of  the  said  Francis  W.  Petti- 
grove, situate  in  the  said  county  of  Tualatin,  upon  which 
is  laid  out  the  village  of  Portland,  except  blocks  one,"  etc.. 
(describing  the  lots  and  blocks  excepted  in  the  convey- 
ance to  Lownsdale,  aforesaid,  and  including  the  premises 
in  question,)  "  which  said  lots,  blocks  and  p.nrcels  of  land 
are  hereby  expressly  exempted  and  reserved  from  said  sale; 
now  if  the  said  Daniel  H.  Lownsdale  shall  do  and  perform 
all  reasonable  exertions  to  procure  from  the  territorial 
government  of  Oregon,  and  the  general  government  of  the 
United  States,  a  good  and  sufficient  title  to  and  for  the 
said  land  claim,  and  shall  in  no  way  sell,  transfer,  or  in- 
cumber the  lands  and  tenements  above  specified  and  ex- 
empted from  said  sale,  then  the  above  obligation  shall  be 
null  and  void;  otherwise  in  force."  After  the  execution  of 
said  instruments  by  the  said  parties,  the  said  Lownsdale, 
in  pursuance  of  the  said  sale  and  conveyance,  went  into 
possession  of  said  land  claim,  as  so  assigned  and  conveyed 
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to  him,  and  so  continued  in  possession,  and  continued  to 
sell  town  lots  within  said  part  of  the  town  as  laid  out,  till 
March  30,  1849,  on  which  day  he  executed  and  delivered 
to  one  Stephen  GofiGin,  an  instrument  of  which  a  copy  is 
annexed  to  said  cross-bill,  and  designated  ''Exhibit  G;" 
and  the  said  Lownsdale  and  GofiGin  mutually  executed  and 
delivered,  at  the  same  time,  and  as  a  part  of  the  same 
transaction,  another  instrument,  a  copy  of  which  is  annexed 
to  said  cross-bill,  and  designated  "Exhibit  D."  After- 
wards, the  said  Lownsdale,  GofiGin,  and  one  W.  W.  Ghap- 
man,  at  their  respective  dates,  executed  and  delivered  the 
several  other  instruments,  copies  of  which  are  annexed  to 
said  cross-bill,  and  designated  ''  Exhibits  E  and  F.''  The 
said  Exhibits  ''G,"  ''D,"  ''E"  and  "F,"  are  the  same 
mentioned  in  the  opinion  in  the  cases  of  LaTnb  v.  Davenport 
and  Davenport  y.  Lamb  (1  Sawyer,  611).  The  further  acts 
of  the  said  Lownsdale,  Goffiu  and  Chapman,  shown  by  the 
admissions  of  the  pleadings  and  the  evidence  in  this  case, 
under  and  in  connection  with  said  instruments,  convey- 
ances, agreements  and  land  claims,  down  to  and  including 
the  issuing  of  a  patent  by  the  United  States  to  said  Lowns- 
dale to  a  portion  of  gaid  Portland  land  claim,  including  the 
premises  now  in  controversy,  on  June  6,  1865,  are  the 
same  as  recited  in  the  opinion  in  those  cases,  and  need 
not  be  repeated  here. 

W.   W.  Chapman,  for  complainant,  in  the  cross-bill. 

• 

W.  Lair  Em,  W.  JV.  Tliayer  and  £.  C.  Bronangh,  for 
complainants  in  original  bill,  and  defendants  in  cross-bill. 

Sawyer,  Circuit  Judge.  The  first  question  to  be  deter- 
mined is,  whether  the  lots  now  in  controversy  are  embraced 
within  the  covenants  contained  in  said  agreement,  of  which 
Exhibit  F  is  a  copy,  commonly  known  in  Portland  as  the 
escrow.  If  so,  then  the  decision  in  the  case  of  Lamh  v. 
Davenport  (1  Sawyer,  611),  will  control  this  case.  The  said 
instrument  is  an  agreement  between  Lownsdale,  GofiGin  and 
Chapman.     After  reciting  that  said  parties  ''  have  hereto- 
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fore,  up  to  the  date  of  these  presents,  been  joint  proprie* 
tary  claimants  to  the  tract  of  land  *****  upon 
which  a  part  of  the  city  of  Portland  is  laid  out/'  and  that 
* 'the  said  Lownsdale,  Coffin  and  Chapman  have  sold  lots 
in  said  city  of  Portland,  to  each  other  and  to  third  persons, 
obliging  themselves  to  make  to  the  grantee,  or  grantees,  a 
deed  of  general  warranty,  whenever  the  gi-antor  shall  obtain 
a  patent  from  the  government  of  the  United  States  for  the 
same;"  also,  reciting  an  agreement  to  divide  the  claim,  and 
present  separate  tracts  in  the  separate  name  of  each  for  a 
patent;  each  covenants  with  the  others,  among  other 
things : 

''  1st,  That  he  will  fuliill  and  perform  all  contracts  and 
agreements  which  he  has  heretofore  entered  into  with  the 
others,  or  with  each  of  them,  or  with  other  persons,  re- 
specting the  said  tract  of  land,  or  any  part  thereof,"  *  * 
and 

^'4th.  That  when  a  patent  shall  be  so  obtained,  he  will 
make  a  good  and  sufficient  deed  of  general  warranty,  for  all 
lots  or  parts  of  lots  in  the  part  or  tract  so  patented  to  him,^ 
which  may  heretofore  have  been  sold,  or  agreed  by  the  said 
parties,  jointly,  or  any  of  them  separately,  to  be  sold,  the 
said  deed,  of  course,  in  all  cases  to  be  made  to  the  grantor, 
his  heirs,  executors,  administrators  or  assigns,  or  grantee 
or  grantees,  as  the  case  may  be." 

Unless  the  lots  in  question  are  within  the  scope  of  one  of 
these  two  covenants,  they  are  in  no  way  affected  by  tids 
agreement. 

It  is  insisted,  on  the  part  of  the  complainant,  in  the 
cross-bill — 

Firstly,  That  the  convenant  by  Lownsdale,  "  that  he  will 
fulfill  and  perform  all  contracts  and  agreements  which  he 
has  heretofore  entered  into  *****  with  other 
persons  respecting  this  said  tract  of  land,  or  any  part  there- 
of," in  terms  embraces  the  bond  given  to  Pettigrove,  of 
which  said  ''Exhibit  B"  is  a  copy,  and  that  under  the  con* 
dition  of  that  bond  Lownsdale  was  bound,  upon  his  acquis- 
ition of  title,  to  convey  to  Pettigrove's  grantees,  one  of 
whom  is  said  complainant,  such  lots  as  Pettigrove  had 
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quitclaimed  before  his  sale  to  Lownsdale,  and  as  were 
mentioned  as  reserved  in  his  conveyances  to  the  latter,  and 
in  the  said  bond. 

Conceding  the  bond  to  be  one  of  the  contracts  embraced 
in  this  covenant,  it  will  be  necessary  to  ascertain  what  obli- 
gations Lownsdale  assumed  in  that  bond,  which  he  is 
required  by  this  covenant  to  "fulfill  and  perform." 

The  condition  of  the  bond,  it  must  be  confessed,  we 
think,  is  somewhat  anomalous,  and  the  objects  to  be 
accomplished  are  not  very  satisfax^torily  expressed.  It  is 
in  these  words:  "Now  if  the  said  Daniel  H.  Lownsdale 
■hall  do  and  perform  all  reasonable  acts,  and  make  all  rea- 
sonable exertion  to  procure  from  the  territorial  government 
of  Oregon  and  the  government  of  the  United  States  a  good 
and  sufficient  title  to  and  for  said  land  claim,  and  shall  in 
no  way  sell,  transfer  or  incumber  the  lands  and  tenements 
above  specified  and  exempted  from  said  sale,  then  the  above 
obligations  shall  be  void ;  otherwise,  in  force."  Why  should 
Pettigrove  bind  Lownsdale,  under  heavy  penalties,  to  pro- 
cure title  from  the  government  to  the  land  claim,  unless  he 
expected  to  derive  title  from  Lownsdale  to  those  lots  re- 
served for  his  own  use,  and  unless  he  expected  his  prior 
grantees  to  be  benefited  by  the  act  as  to  the  lots  already 
sold  and  excepted  from  his  conveyance  to  Lownsdale  ?» 
And  why,  also,  obligate  him  under  similar  penalties  to  "in 
no  way  sell,  transfer  or  incumber  the  lands  and  tenements 
above  specified  and  exempted  from  sale  "  after  so  acquiring 
**a  sufficient  title"  thereto  from  the  government?  Why 
should  Pettigrove  be  so  solicitous  to  require  Lownsdale  to 
procure  title  to  the  lots  reserved  from  sale,  as  having  been 
sold  to  other  parties,  as  well  as  the  rest  reserved  for  Lowns- 
dale's  own  benefit,  and  then,  having  obtained  the  title, 
oblige  him,  under  heavy  penalties,  to  forego  all  enjoyment 
of  bis  property  by  putting  it  out  of  his  power  in  any  way 
to  rightfully  "sell,  transfer  or  incumber"  them  ? 

It  is  not  easy  to  give  a  satisfactory  answer  to  these 
queries,  and  yet  the  plain  import  of  the  language  used,  is 
only  to  oblige  him  to  procure  title,  and  then  not  to  sell, 
transfer  or  incumber  certain  designated  lots.     It  cannot 
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possibly  be  expanded  into  a  covenant  in  terms  to  convey 
the  lots  designated  to  Pettigrove  and  his  prior  grantees,  or 
to  hold  them  in  trust  for  said  parties.  To  so  construe  it, 
would  be  to  interpolate  language  which  Lownsdale  himself 
has  not  used,  to  add  to,  rather  than  to  construe,  the  lan- 
guage of  the  contract.  The  testimony  of  the  attorney  who 
drew  the  instrument,  is  offered  to  show  what  the  parties  in- 
tended by  the  language  used,  but  this  was  wholly  inadmis- 
sible. The  parties  put  their  contract  in  writing,  so  that 
there  might  be  no  occasion  to  prove  it  by  parol  testimony. 
Having  put  it  in  writing,  the  intention  of  the  parties  must 
be  derived  from  the  language  they  have  adopted.  The  eon- 
tract  is,  in  all  other  respects,  in  due  legal  form.  It  was 
drafted  by  an  attorney,  and  is  not  open  to  liberal  presump- 
tions, on  the  ground  that  it  was  drawn  by  a  layman,  unused 
to  legal  forms  and  phraseology,  who  has  used  inartificial 
language.  The  language  itself  is  plain  enough  to  express 
the  idea  embraced  in  it.  It  expresses  distinctly  and  clearly 
an  idea  in  exact  and  artistic  language,  and  one,  in  itself, 
proper  to  be  expressed  in  a  contract,  but  it  does  not  ex- 
press the  idea,  or  the  covenant,  now  claimed  for  it. 

The  difiGiculty  is,  not  in  ascertaining  what  the  words  do  in 
fact  express,  but  in  bringing  within  the  words  used,  a  cove- 
nant which  they  do  not  and  cannot  of  themselves  be  made 
to  express.  If  the  parties  intended  to  covenant  for  the  con- 
veyance by  Lownsdale  to  Pettigrove  and  his  prior  grantees, 
of  the  lots  designated  after  he  should  acquire  the  title,  they 
have  signally  failed  to  express  it. 

Bays  Greenleaf:  As  the  parties  ''have  constituted  the 
writing  to  be  the  only  outward  and  visible  expression  of 
their  meaning,  no  other  words  are  to  be  added  to  it  or  sub- 
stituted in  its  stead.  The  duty  of  the  court  in  such  cases 
is  to  ascertain,  not  what  the  parties  may  have  secretly  in- 
tended, as  contradistinguished  from  what  their  words  ex- 
press, but  what  is  the  meaning  of  the  words  they  have  used.'' 
(1  Greenl.  Ev.  277.) 

This  rule  is  applicable  in  equity,  where  the  instrument  is 
presented  collaterally  for  construction,  as  in  this  case,  as 
well  as  in  cases  at  law.     If  a  term  in  the  contract  is  omitted 
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or  misstated  through  fraud,  accident  or  mistake,  the  con- 
tract must  first  be  reformed  by  a  direct  proceeding  in 
equity,  in  which  the  fraud,  accident  or  mistake  is  alleged 
and  clearly  shown,  before  it  can  be  enforced  according  to 
the  true  intent  of  the  parties. 

In  this  case  we  are  not  called  upon  to  reform  a  contract, 
but  to  construe  and  enforce  it  as  it  is  written.  This  being 
so,  we  are  not  authorized  to  expand  the  covenants  beyond 
the  plain  and  natural  import  of  the  words  as  we  find  them. 
And  we  find  nothing  in  the  condition  of  the  bond  under  con* 
sideration.  requiring  Lownsdale  to  convey  the  lots  therein 
designated,  to  Pettigrove  and  his  grantees,  or  to  hold  them 
in  trust  for  their  use. 

The  said  complainant  in  the  cross-bill  claims : 

Secondly.  That  the  lots  in  question  fall  within  the  fourth 
clause  of  the  escrow,  which  provides  that  ''he  will  make 
a  good  and  sufficient  deed  of  general  warranty  for  all  lots, 
or  parts  of  lots,  in  the  part  or  tract  so  patented  to  him, 
which  may  heretofore  have  been  «old,  or  agreed  by  the  said 
parties  jointly,  or  any  of  them  separately,  to  be  sold.'*  The 
claim  is  that  the  words  ''heretofore  have  been  sold,"  is  nob 
limited  to  sale  by  one  or  more  of  the  three  parties  to  the 
agreement,  but  is  general,  including  all  lots  which  "  hereto- 
fore have  been  sold"  by  any  party  in  the  chain  of  title  to 
the  possession  set  out,  by  whomsoever  sold;  that  it  em- 
braced the  sales  by  Pettigrove  of  the  lots  designated  in  his 
conveyance  to  Lownsdale,  and  in  the  aforesaid  bond  as  ex- 
cepted, and  also  excepted  in  the  subsequent  agreements 
between  Lownsdale  and  Coffin,  and  Lownsdale,  Coffin  and 
Chapman  jointly;  or  any  of  them  separately.  It  is  also  in- 
sisted, if  we  understand  the  argument,  that  the  words  "to 
be  sold"  should  be  read  as  if  written  "  to  have  been  sold;" 
and  the  term  "agreed,"  in  the  sense  of  "admitted,"  or 
"conceded;"  that  is  to  say,  agreed,  admitted  or  conceded 
by  the  said  parties  in  the  various  contracts  set  out  to  have 
been  sold. 

And  the  fact  that  these  lots  had  been  excepted,  as  having 
been  sold  as  town  property,  in  all  the  various  prior  instru- 
ments of  conveyance  or  agreements,  is  referred  to  as  mat- 
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ter  in  pari  materia,  to  show  the  meaning  intended  to  be 
expressed  by  the  language  under  consideration. 

This  is  certainly  yery  ingenious,  and  yery  acute  criticism, 
but,  in  our  minds,  more  specious  than  sound. 

As  to  the  words  "agreed,"  "to  be  sold:**  The  words 
"jointly,  or  any  of  them  separately,"  would  never  have 
been  used  to  qualify  the  word  agreed,  used  in  the  sense 
indicated.  They  certainly  would  not  say  by  the  said  par- 
ties, jointly,  or  any  of  them  separately  admitted  to  be  sold, 
or  to  have  been  sold.  They  do  not  mean  a  joint  or  sepa- 
rate admission.  The  agreement  by  which  the  lots  in  the 
clause  in  question  were  agreed  to  be  sold — by  which  the 
sales  intended  were  effected — is  clearly  what  is  intended,  as 
jointly  or  separately  made.  That  is  to  say,  the  lots  intended 
to  be  covered  by  this  clause  were  lots  which  one  or  more  of 
these  three  parties  to  this  instrument — ^the  escrow — had 
agreed  to  sell;  which  said  parties  jointly,  or  any  of  them 
separately,  had  agreed  to  sell. 

The  meaning  of  this  clause  being  determined,  we  think 
it  clear  that  the  phrase  "said  parties,  jointly,  or  any  of 
them  separately,"  also  qualifies  the  phrase  "  which  may, 
heretofore,  have  been  sold,"  as  well  as  the  phrase  "  agreed 
to  be  sold." 

The  former  phrase  is  immediately  followed  by  the  latter, 
coupled  by  the  conjunction  "  or."  It  evidently  means  lots 
"which  may  heretofore  have  been  sold  by  said  parties 
jointly,  or  any  of  them  separately,  or  agreed,  or  contracted 
to  be  sold,  by  said  parties  jointly,  or  any  of  them  sepa- 
rately." This  is  the  natural  grammatical  construction  of 
the  language — the  construction  by  far  the  most  obvious, 
and  the  one  which  first  strikes  the  mind.  It  is  the  form 
which  any  party  desiring  to  express  that  idea  would  be 
most  likely  to  hit  upon.  The  other  construction  would  be 
strained  and  unnatural.  The  form  of  expression  is  not  one 
at  all  likely  to  be  adopted  by  any  party  desiring  to  express 
the  idea  now  claimed  for  it.  After  a  careful  examination 
of  this  fourth  covenant,  in  connection  with  the  entire  in- 
strument, we  are  of  the  opinion  that  it  does  not  embrace 
lots  sold  by  Fettigrove,  or  any  persons  other  than  the  par- 


Dist.  Or.]  Lamb  v.  Vaughn.  171 

1872.]  Opinion  of  the  Court — Sawyer,  G.  J. 

ties,  or  some  one  or  more  of  the  parties,  to  the  instrument 
in  which  it  oconrs.  If  we  are  right  in  the  eonstruction 
given  to  the  covenants  nnder  consideration,  this  case  does 
not  fall  within  the  principle  adopted  in  Lamb  v.  Davenport. 

Having  determined  that  there  is  nothing  in  the  several 
contracts  in  writing  set  up  in  the  cross-bill,  to  entitle  the 
complainant  therein  to  the  relief  sought,  it  becomes  neces* 
sary  to  ascertain  whether  there  is  any  other  matter  alleged 
and  proved,  sufficient  to  establish  a  trust  in  his  favor  in  the 
premises  in  controversy. 

Prior  to  the  issuing  of  the  patent  to  said  Lownsdale,  the 
title  was  in  the  United  States,  and  there  was  no  law  by 
which  title  could  be  acquired  before  the  passage  of  the  act 
of  congress  of  September  27,  1850,  commonly  called  the 
''donation  act,"  under  the  provisions  of  which  the  patent 
to  Lownsdale  was  issued,  June  6,  1865.  There  are  general 
averments  of  a  usage  for  one  man  to  take  up  a  land  claim 
upon  the  public  lands,  lay  it  off  into  town  lots,  and  sell 
them  out  to  individuals  with  a  general  expectation  that  at 
some  future  day,  a  title  would,  in  some  way,  be  obtained 
by  the  general  claimant  for  the  benefit  of  all  who  had  pur- 
chased under  him,  and  that  when  obtained  he  would  convey 
to  his  vendees  such  lots  as  he  had  sold;  that  the  claim  in 
question  was  taken  up  in  this  mode;  that  there  was  a 
general  expectation  that  parties  who  had  bought  from 
Pettigrove  would  obtain  title  from  him  as  claim-holder,  or 
from  his  assignees  of  the  general  claim,  in  case  they  should 
ultimately  obtain  titie;  that  this  expectation  and  the  fact  of 
occupancy  were  known  to  Lownsdale,  Coffin  and  Chapman; 
that  the  patent  was  obtained  with  a  knowledge  of  these  ex- 
pectations, etc.,  etc.  It  would  be  a  laborious  and  tedious, 
but  an  unnecessary  and  unprofitable  task,  to  particularly 
state  and  discuss,  at  large,  the  allegations  of  the  cross-bill, 
and  testimony  supposed  to  be  applicable  thereto.  Similar 
allegations  were  made  in  the  cross-bill,  and  similar  evidence 
introduced  in  the  case  of  Lamb  v.  Davenport,  supra.  Though 
we  did  not,  then,  particularly  discuss  in  the  decision  rendered 
this  aspect  of  the  cross-bill,  it  was  considered  by  the  court, 
and  it  was  said  in  one  of  the  opinions  in  that  case,  that 
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*'  the  decision  of  this  action  should  turn  upon  the  validity, 
construction  and  effect  of  the  said  various  contracts  and 
conveyances,  copies  of  which  are  annexed  to  the  cross-bill." 
After  a  careful  re-examination  of  this  branch  of  the  case, 
we  are  still  satisfied  that,  unless  a  trust  can  be  established 
under  the  said  several  written  instruments,  there  is  no 
basis  shown  upon  which  a  trust  can  be  rested.  There  is  no 
direct  contract  in  any  way  relating  to  these  lots,  either  ver- 
bal or  written,  upon  any  consideration  moving  between  the 
parties,  Lownsdale  and  complainant,  Vaughn,  or  any  of  the 
latter's  grantors,  or  otherwise,  subsequent  to  the  said  bond 
to  Pettigrove,  already  considered.  This  bond  is  the  only 
contract  to  which  Lownsdale  was  a  party,  or  privy  in  any 
way  affecting  the  title  to  the  lots  sold  by  Pettigrove  before 
the  latter*s  conveyance  to  Lownsdale,  and  this  contract,  ac- 
cording to  the  construction  already  given,  affords  no  foun- 
dation for  the  establishment  of  a  trust.  In  no  other  way, 
until  the  issuing  of  this  patent,  has  Lownsdale  been  brought 
by  any  valid  agreement  into  relations  either  with  these  lots 
or  with  the  rights  therein  of  complainant  in  the  cross-bill. 
He  never  purchased  the  lots,  and  never  had  or  claimed  any 
interest  in  them,  till  he  acquired  an  interest  under  the  said 
donation  act.  It  was,  therefore,  a  matter  of  no  concern  to 
him  what  use  was  made  of  them  by  the  parties  in  posses- 
sion, before  he  himself  acquired  any  rights  therein,  and  be 
had  no  occasion  to  object  to,  or  interfere  with,  the  action 
of  the  possessor,  or  the  claimants  under  Pettigrove.  Noth- 
ing has  transpired  since  the  patent  issued  to  affect  the 
rights  of  the  parties. 

Without  a  further  particular  discussion  of  the  facts,  we 
shall  content  ourselves  with  stating  in  general  terms  our 
conclusion,  that  no  contract  or  agreement,  verbal  or  writ- 
ten, valid  either  in  law  or  equity,  has  been  shown  between 
Lownsdale  and  the  complainant  in  the  cross-bill,  or  any 
party  under  whom  he  claims,  by  which  Lownsdale  or  his 
heirs  can  be  compelled  to  convey  the  title  derived  from  the 
United  States  to  the  premises  in  controversy;  and  that  there 
are  no  acts  in  pais  shown  which  would  justify  a  court  of 
equity,  upon  any  established  principles,  in  impressing  the 
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premises  in  controversy  in  the  hands  of  Lownsdale's  heirs 
with  a  trast  in  complainant's  favor. 

The  very  general  and  vague  expectations  and  acts  indi- 
cated by  the  testimony,  and  relied  on  by  the  complainant 
in  the  cross-bill  to  establish  his  equity,  outside  of  the  writ- 
ten contracts  exhibited,  would  a£ford  a  very  unsafe  founda- 
tion for  a  court  of  equity  to  build  a  trust  upon,  whereby 
titles  to  real  estate  are  to  be  changed.  We  know  of  no  case 
where  trusts  have  been  impressed  upon  real  property  upon 
so  unsatisfactory  a  showing.  Whatever  the  mere  moral 
aspect  of  the  case  may  be,  we  are  satisfied  that  nothing  has 
been  shown  which  entitles  the  complainant  in  the  cross- 
bill to  the  relief  demanded,  upon  any  known  principle  of 
equity  jurisprudence.  Our  views  upon  this  branch  of  the 
case,  were  indicated  at  the  last  May  term  of  this  court,  by 
our  action  in  striking  out  of  several  similar  bills,  on  the 
ground  of  impertinence,  much  of  the  matter  alleged  in  the 
cross-bill  in  this  case,  relied  on  as  the  foundation  of  com- 
plainant's equity.  Further  reflection  confirms  the  view 
then  taken. 

It  is  unnecessary  for  the  purposes  of  our  decision,  under 
the  view  taken  of  the  other  points,  to  determine  whether 
the  complainant  in  the  cross-bill  has  connected  himself  by 
proper  mesne  conveyances  with  Pettigrove's  grantees.  As 
to  some  of  the  lots,  at  least,  we  strongly  incline  to  the 
opinion  that  he  has  not  done  so.  But,  for  the  purposes  of 
this  decision,  we  have  assumed,  without  deciding  the  ques- 
tion, that  he  has  succeeded  to  all  the  rights  of  Pettigrove's 
grantees.  The  cross-bill  must  be  dismissed,  and  a  partition 
made  among  the  heirs  of  Lownsdale,  deceased,  according 
to  the  prayer  of  the  original  bill. 

Let  a  decree  be  entered  accordingly,  with  costs. 

Deadt,  J. :  I  concur  in  the  opinion  and  conclusion  of 
the  Circuit  Judge,  and  only  wish  to  add: 

1.  That  in  my  judgment,  the  bond  from  Lownsdale  to 
Pettigrove,  was  given  merely  for  the  personal  security  or 
benefit  of  the  latter,  and  that  the  provisions  in  it  do  not 
amount  to  a  .covenant  with  any  one,  but  only  constitute  a 
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condition,  which  the  former  was  at  liberty  to  comply  with, 
and  thus  avoid  the  payment  of  the  penalty  thereof,  or  disre- 
gard and  abide  the  consequence — that  is,  become  liable  to 
the  payment  of  such  penalty — and  that  such  bond  haying 
been  purchased  by  the  defendants  and  heirs  of  said  Lowns- 
dale,  the  obligor  therein,  from  Pettigrove,  the  obligee,  it 
no  longer  has  any  force  or  e£fect  as  to  any  one. 

2.  That  if  such  bond  could  be  construed  as  a  corenant 
upon  the  part  of  Lownsdale  'Ho  do  and  perform  all  reason- 
able acts,  and  make  all  reasonable  exertion  to  procure  from 
the  territorial  government  of  Oregon  and  the  government 
of  the  United  States  a  good  and  sufficient  title  to  and  for 
said  land  claim/' and  to  "in  no  way  sell,  transfer  or  in- 
cumber the  lands  and  tenements  above  specified  and  ex- 
empted from  said  sale,"  it  was  a  covenant  with  Pettigrove 
only,  and  one  to  which  neither  Vaughn  nor  his  grantors 
were  or  became  parties  or  privies,  and  therefore,  neither  he 
nor  they  could  rightfully  claim  any  interest  under  it,  or 
maintain  any  suit  to  enforce  it,  or  for  its  non-performance. 

3.  That  at  the  date  of  such  bond — September  22,  1848 — 
neither  Lownsdale  nor  Pettigrove  had  any  interest  in,  or 
right  to,  this  land,  and  therefore  could  not,  by  any  act  of 
theirs,  or  either  of  them,  impress  or  fasten  a  trust  upon  it 
in  favor  of  any  one. 

4.  In  the  partition  of  the  land  claim  between  Lownsdale, 
Coffin  and  Chapman,  under  the  escrow,  it  being  purposely 
arranged  that  the  tract  allotted  to  Lownsdale  should  include 
all  the  lots  previously  sold  by  Pettigrove,  this  fact  itself 
shows  that  neither  Coffin  nor  Chapman  considered  them- 
selves in  any  way  personally  interested  in  such  sales  or  lots, 
or  the  obligations  or  agreements  existing  between  Lowns- 
dale and  Pettigrove  concerning  them,  and  that  there  is 
therefore  no  reason  to  believe — if  there  was  otherwise  any 
doubt  about  it — that  the  parties  to  the  escrow  ever  con- 
templated or  thought  of  including  such  sales  or  lots  in  the 
fourth  covenant  of  such  instrument. 

5.  As  to  the  matters  outside  of  the  written  instrument, 
which  are  relied  upon  to  establish  a  trust  in  these  lots  in 
favor  of  Vaughn  and  his  grantors,  or  to  estop  the  defend- 
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ants  from  asserting  the  legal  title  thereto  derived  from  their 
ancestor,  the  testimony  o£fered  in  snpport  of  them  is  in  the 
greater  part  incompetent,  and  that  vhich  is  admissible  at 
all  is  far  from  sufficient  to  prove  either  the  alleged  trust  or 
estoppel. 

The  proposition  that  there  ever  was  a  usage  in  Oregon 
by  which  an  occupant  of  the  public  lands  who  sold  a  town 
lot  within  the  limits  of  his  claim  or  occupation,  by  a  mere 
quitclaim  deed,  was,  notwithstanding,  considered  a  trustee 
to  acquire  the  legal  title  in  said  lot  from  the  United  States 
for  the  benefit  of  the  grantee  in  such  deed  or  his  assigns,  is 
simply  preposterous;  nor  could  such  a  usage,  if  it  existed  in 
fact,  be  allowed  to  control  or  modify  the  general  rule  of  law 
to  the  contrary.  But  in  fact,  the  evidence  in  this  case, 
when  estimated  according  to  its  worth,  shows  what  every 
one,  familiar  with  the  early  history  of  the  country,  knows 
to  be  true,  that  as  a  rule,  the  purchaser  of  any  portion  of 
the  public  lands  from  a  prior  occupant  thereof,  if  he  bar- 
gained for  anything  beyond  the  mere  possession,  had  a 
stipulation  or  covenant  inserted  in  the  contract,  bond  or 
deed  to  that  effect. 

Again,  the  statute  of  frauds  was  in  force  in  Oregon  during 
all  the  period  covered  by  these  transactions,  and  therefore 
no  trust  in  this  land  could  be  established  by  parol,  even  if 
the  parties  had  had  such  an  interest  in  the  soil  as  would 
enable  them  to  impress  a  trust  upon  it;  nor  do  the  facts 
proven  concerning  the  acts  and  declarations  of  Lownsdale 
as  to  his  interest  in  or  right  to  the  premises,  constitute  an 
estoppel  when  considered  in  connection  with  the  situation 
of  the  parties,  and  the  apparent  uncertainty  of  the  title, 
although  it  now  appears  as  a  matter  of  law  that  the  legal 
title  to  the  lots  in  question  was  in  Lownsdale,  as  a  donee  of 
the  United  States,  under  the  act  of  September  27,  1850, 
from  the  date  of  his  settlement  on  the  land  claim. 
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Union  Mill  and  Mining  Company  v.  Albert  Fer- 
ris ET  AL. 

CiBCUiT  Court,  District  op  Nevada. 
May  28,  1872. 

1.  PuBUC  Lam)— Title  op  ootbbnmknt  to. — ^The  government  of  the  United 

States  has  a  perfect  title  to  the  pnblic  land  and  an  absolate  and  unqual- 
ified right  of  disposal.  Neither  State  nor  Territorial  legislation  can, 
in  any  manner,  modify,  or  affect  the  right  which  the  government  has  to 
the  primary  disposal  of  the  public  land. 

2.  RuKKiNo  Watib. — A  stream  of  running  water  is  part  and  parcel  of  the 

land  through  which  it  flows,  inseparably  annexed  to  the  soil,  and  the 
nse  of  it  as  an  incident  to  the  soil  passes  to  the  patentee  of  the  land. 

3.  Pbopkbty  of  GovEBMiCKMT  IN  Stbxam .— The  government  as  proprietor  of 

land  through  which  a  stream  flows  has  the  same  property  and  right  in 
the  stream  that  any  other  proprietor  would  have. 

4.  Appbopbiation  op  Watbb  on  Public  Land. — The  appropriation  of  water 

flowing  through  the  public  land  confers  no  right  on  the  appropriator, 
either  against  the  government  or  its  grantee,  in  the  absence  of  congres 
sional  legislation  qualifying  the  effect  of  the  government  patent.  And 
this  is  so  although  the  customs,  laws  and  decisions  of  the  courts  of  the 
State  wherein  the  land  lies,  recognize  and  enforce  rights  acquired  by 
prior  appropriation  in  controversies  between  occupants  of  the  public 
lands  without  title  from  the  government. 

5.  Statutes  op  Liuitation — Advkbse  Usb. — Statutes  of  Limitation  do  not 

run  against  the  United  States.  So  long  as  the  title  to  land,  through  which 
a  stream  of  water  flows,  remains  in  the  United  States  there  can  be  no  use, 
or  enjoyment  of  the  waters  of  the  stream,  which  will  avail  the  person  so 
using,  as  a  foundation  for  title  by  prescription  against  the  grantee  of 
the  government.  In  order  that  such  use  may  ripen  into  a  prescriptive 
titl«$,  it  must  continue  for  the  full  period  required  by  the  statute  of  limi- 
tations after  the  title  to  the  land  has  passed  frum  the  United  States. 

6.  Pbesumptive  Gbant. — If  a  proprietor  below  on  a  stream  has,  by  reason 

of  an  adverse  use  by  a  proprietor  above,  presumptively  granted  to  the 
upper  proprietor,  a  light  to  use  the  water  of  the  stream  in  a  particular 
mauntr,  such  grant  affects  only  the  property  owned  by  the  proprietor 
below  at  the  time  the  presumptive  grant  must  have  had  its  origin,  and 
he  may  afterwards  purchase  other  lands  on  the  stream  and  will  hold 
the  latter  unaffected  by  such  presumed  grant. 

7.  Statutobt  CoNSTBUcmoN. — The  act  of  Congress  of  July  26,  1866  (14 

Stat.  253),  is  prospective  in  its  operation,  and  does  not  in  any  man- 
ner qualify  or  limit  the  effect  of  a  patent  issued  before  its  passage. 

8.  Idem. — If,  when  the  act  was  passed,  the  defendant  had  acquired  such  a 

right,  by  priority  of  possession,  as  the  act  contemplates,  that  right  is 
confirmed  in  him,  as  against  one  claiming,  as  riparian  proprietor  mere- 
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ly,  through  a  patent  aabflequently  issued,  and  when  no  right  had  vested 
in  the  patentee  before  the  act  became  a  law. 

9.  AoTKnaE  Use  of  Watkb. — The  use  of  water  by  a  riparian  proprietor  does 

not  become  adverse  until  it  amounts  to  an  actionable  invasion  of  an- 
other's right. 

10.  Right  ov  Isbioaxion. — ^A  ripanian  proprietor  may  lawfully  divert  the 
water  of  a  stream,  for  the  purpose  of  irrigating  his  land,  to  a  reasonable 
extent.  But  in  no  case  may  he  do  this  90  as  to  destroy  or  render  use- 
less, or  materially  affect  the  application  of  the  water  by  other  riparian 
proprietors. 

11.  JjiBZOATioN  NOT  Natuxal  Want. — Water  for  irrigation  is  not  a  natural 
want  in  the  same  sense  that  water  for  quenching  thirst  is,  which  a  ripa- 
rian proprietor  may  satisfy  without  regard  to  the  rights  and  needs  of 
proprietors  below. 

12.  BjtABOVASLK  UsB. — Every  proprietor  of  land  by  or  through  which  a 
stream  of  water  naturally  flows,  may  make  a  reasonable  use  of  the  water 
for  any  useful  purpose.  What  is  a  reasonable  use  depends  upon  the 
circumstances  of  each  case. 

13.  Idem. — ^Elements  which  may  enter  into  the  inquiry  of  reasonable  use 
stated. 

14.  Ldbx. — It  seems  that  a  riparian  proprietor  is  only  entitled  to  take  the 
water  from  the  stream  on  his  own  land,  and  must  return  the  surplus  to 
the  stream  before  it  leaves  his  land.  At  all  events,  the  fact  that  a  pro- 
prietor took  the  water  at  some  d'stance  above,  and  returned  the  surplus 
at  some  distance  below,  his  land,  would  have  an  important  bearing  upon 
the  question  of  reasonable  use. 

Before  Sawyer,  Circuit  Judge,  and  Hellyer,  District 
Judge. 

Bill  in  Equitt  to  restrain  the  diversion  of  water. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Sunderland  dt  Wood,  WiUiama  &  Bixler,  and  A.  C.  Ellis, 
for  plaintiff. 

J?.  S.  Mesick  and  Clarke  (t  Lyons,  for  defendant. 

By  the  Court,  Hillter,  J.  This  suit  was  commenced 
on  the  fourth  day  of  August,  1871,  to  enjoin  the  defendant 
from  an  aUeged  wrongful  diversion  of  water  from  Carson 
river.  Albert  Ferris  having  since  the  commencement  of 
the  suit  acquired  the  interest  of  Peter  Lightle,  one  of  the 
original  defendants,  has  been  substituted  as  a  defendant. 
Lightle  answered  separately,  and  the  present  decision  in- 
volves only  the  questions  at  issue  between  the  complainant 
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and  the  defendant  Albert  Ferris.  This  is  one  among 
several  causes  instituted  by  the  complainant  against  nu- 
merous residents  along  the  Carson  river,  in  Carson  val- 
ley, and  has  been  submitted  as,  in  several  respects,  a  test 
case.  It  appears  that  in  the  spring  of  1861,  B.  F.  Wheeler 
and  others  located,  as  a  possessory  claim,  the  land  upon 
which  the  Merrimac  mill  is  situated.  In  May  of  that  year, 
the  construction  of  a  mill  was  commenced,  and  it  was  com- 
pleted in  September  following.  A  dam  and  mill-race,  for 
conducting  the  water  to  the  mill  were  made  at  the  same 
time.  The  possessory  claim  to  this  land,  with  the  mill  and 
water  privilege,  have  been  conveyed  to  the  complainant. 
Since  its  completion,  the  mill  has  been  propelled  by  the 
water  of  the  Carson  river ;  and,  saving  temporary  stops, 
has  been  constantly  run  for  the  purpose  of  reducing  metal- 
liferous ores.  The  complainant  is  now  owner  in  fee  of  the 
land  upon  which  the  mill,  dam  and  mill-race  are  situated, 
the  foundation  of  its  title  being  patents  emanating  from  the 
United  States.  Two  of  these,  for  forty  acres  each,  are  dated 
September  16,  1864;  and  the  third,  for  one  hundred  and 
sixty  acres,  is  dated  October  10,  1866.  The  waters  of  Car- 
son river  naturally  flow  through  each  of  these  parcels  of 
land. 

In  the  year  1858,  one  T.  F.  Bowmer  entered  upon  a  por- 
tion of  the  public  land  situated  about  twenty  miles  above 
the  point  where  the  complainant's  mill  stands.  This  pos- 
sessory claim  was  after  several  mesne  conveyances  finally 
conveyed  to  Peter  Lightle,  the  grantor  of  Ferris.  LighUe 
continued  in  the  actual  possession  of  the  land,  and  on  the 
16th  of  Juue,  1865,  obtained  a  patent  from  the  United  States 
for  158  33-100  acres,  and  on  June  26,  1869,  a  patent  from 
the  State  of  Nevada  for  80  acres.  This  is  arable  farming 
land,  and  the  east  fork  of  Carson  river  flows  naturallv 
through  both  parcels.  In  1860,  Lightle  and  Bowmer,  be- 
ing then  joint  possessors  of  this  land,  diverted  a  portion  of 
the  water  of  the  east  fork  of  the  river,  and  conducted  it  by 
means  of  a  ditch  on  to  this  land,  where  it  was  used  for  ir- 
rigation. Water  has  been  used,  to  some  extent,  continu- 
ously on  this'land  since  that  year  in  the  irrigating  season. 
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Prior  to  the  issue  of  the  patents  therefor,  the  land  of  both 
parties  was  public,  and  the  property  of  the  United  States. 
The  defendant  admits  a  diversion  of  water,,  and  claims  a 
right  to  do  so  on  the  grounds :  Firstly,  of  prior  appropria- 
tion and  use;  Secondly,  of  prescription;  and  Thirdly,  of 
riparian  proprietorship. 

It  is  also  claimed  that  the  act  of  congress  of  July,  26, 
1866,  confirms  the  right  of  defendant,  acquired  by  priority 
of  appropriation. 

We  consider  it  to  be  entirely  clear  that  before  the  title  to 
these  lands  was  acquired  from  the  government  of  the  United 
States,  no  occupancy  or  appropriation  of  the  water  by  either 
party,  no  State  or  territorial  legislation,  or  rule  of  decision 
established  by  the  State  courts  in  controversies  between 
occupants  of  the  public  land,  without  title  from  the  govern- 
ment, can  in  any  manner  qualify,  limit,  restrict  or  affect  the 
operation  of  the  government  patent;  that  the  government 
has  a  perfect  title  to  the  public  land  and  an  absolute  and 
unqualified  right  of  disposal;  that  a  stream  of  running  water 
is  part  and  parcel  of  the  land  through  which  it  flows,  in- 
separably annexed  to  the  soil,  and  the  use  of  it  as  an  in- 
cident to  the  soil  passes  to  the  patentee,  who  can  be 
deprived  of  it  only  by  grant,  or  by  the  existence  of  circum* 
stances  from  which  it  is  the  policy  of  the  law  to  presume  a 
grant;  that  the  government,  as  proprietor  of  the  land 
through  which  a  stream  of  water  naturally  flows,  has  the 
same  property  and  right  in  the  stream  that  any  other 
owner  of  land  has,  be  it  usufructuary  or  otherwise,  and  that 
a  statute  of  limitations  does  not  run  against  the  United 
States.  Upon  the  foregoing  propositions  it  is  not  deemed 
necessary  to  enlarge.  They  seem  incontestable,  and  we 
shall  content  ourselves  with  a  reference  to  the  case  of  Van" 
sickle  V.  Haines,  7  Nev.  E.  249;  wherein  the  authorities  are 
collected,  and  the  law  stated  in  the  clearest  and  most  satis- 
factory manner;  and  the  case  of  Gibson  v.  Chouteau,  13  Wal. 
93.  In  Vansickh  v.  Haines,  the  court  held :  That  the  United 
States  is  the  absolute  and  unqualified  proprietor  of  all  the 
public  land  to  which  the  Indian  title  has  been  extinguished; 
that  running  water  is  primarily  an  incident  to  the  ownership 
of  the  soil  over  which  it  naturally  flows;  that  the  government 
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patent  conveys  to  its  grantee,  not  only  the  land  through 
which  a  stream  naturally  flows,  but  also  the  stream ;  that 
neither  territorial  nor  State  legislation  can  in  any  wise  im- 
pair or  modify  the  right  of  the  government  to  the  primary 
disposal  of  the  soil;  that  statutes  of  limitation  do  not  run 
against  the  State,  so  that  no  use  of  water  while  the  title  to 
the  land  is  in  the  government,  can  avail  the  defendant,  as 
a  foundation  of  title  by  prescription,  or  defeat,  or  modify 
the  title  conveyed  to  the  grantee  by  his  patent.  After  ex- 
amination we  are  constrained  to  say,  in  the  language  of  Mr. 
Justice  Qarber,  in  that  case,  that  not  only  the  weight  of 
authority,  but  all  the  authorities  support  these  propositions. 

We  propose  now  to  consider  how  the  question  of  pre- 
scription would  stand  if  the  act  of  congress  of  July  26, 
1866,  had  not  been  passed;  secondly,  the  effect  of  that  act; 
and  thirdly,  whether  there  has  in  fact  been  any  such  ad- 
verse enjoyment  as  warrants  the  presumption  of  a  grant. 

And  firstly,  on  September  15,  1864,  one  David  Gammel 
obtained  a  patent  for  what  is  now  the  upper  portion  of 
complainant's  land,  consisting  of  two  forty-acre  tracts.  On 
October  10,  1866,  Oliver  Eacicot  obtained  a  patent  for  the 
lower  portion,  embracing  one  hundred  acres.  The  com- 
plainant's mill  is  on  the  lower  premises,  the  dam  and  race 
on  the  upper.  As  none  of  the  time  during  which  the  de- 
fendant used  the  water  prior  to  the  issue  of  the  patents,  can 
be  counted  as  part  of  his  adverse  possession,  his  prescrip- 
tive title  could  have  had  no  legal  commencement  as  against 
QammeFs  title,  before  September  15,  1864,  nor  as  against 
tlie  title  of  Racicot,  before  October  10,  1866.  From  Sep- 
tember 15,  1864,  to  the  commencement  of  this  suit,  is  more 
than  five  years;  and  from  October  10,  1866,  to  its  com- 
mencement, is  less.  Thus  any  prescriptive  title  to  the 
water,  must  have  its  origin  after  September  15,  1864,  and 
before  October  10,  1866.  Admitting  for  this  argument, 
that  the  defendant  had  acquired  by  adverse  use  a  right  to 
divert  the  water  as  against  the  Gammel  title,  can  that  effect 
the  title  acquired  from  Eacicot,  the  complainant  being  now 
the  owner  of  both  titles.  A  very  little  examination  will 
show  that  it  cannot.     What  the  defendant  in  effect  claims. 
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is,  that  after  Gammel  acquired  the  government  title  to  the 
upper  premises,  and  before  the  title  to  the  lower  had  passed 
from  the  government,  Gammel  made  a  grant  to  the  defend- 
ant of  a  right  to  use  a  portion  of  the  waters  of  the  stream 
flowing  through  his  land,  which,  without  such  grant,  he 
could  have  insisted  should  descend  to  him.  At  the  time 
this  grant  must  have  its  origin,  the'govemment  had  not  con- 
veyed, but  was  still  the  owner  of  the  lower  premises.  It 
certainly  needs  no  argument  beyond  this  statement,  to  show 
that  Gammel  could  convey  to  the  defendant  no  interest  of 
any  description  in  the  land  below,  which  was  then  the 
property  of  the  United  States.  We  may,  under  certain 
circumstances,  presume  a  grant,  but  we  cannot  presume 
that  such  grant  conveyed,  or  attempted  to  convey  some- 
thing to  which  the  presumed  grantor  had  no  title.  It  fol- 
lows that  Bacicot  took  from  the  government  in  October, 
1866,  a  perfect  title  to  his  land,  unaffected  by  any  grants 
made  by  proprietors  above  him.  This  is  the  title  by  which 
the  complainant  holds  the  lower  premises. 

But  it  is  said  that  the  right  of  defendant  by  prescription 
as  against  the  complainant,  was,  in  law,  a  grant  by  complain- 
ant to  defendant,  at  least  as  against  premises  conveyed  by 
the  patents  of  1864,  and  that  the  complainant  cannot  now  de- 
feat that  grant  by  the  purchase  of  premises  lower  down  on  the 
stream.  This  position  seems  untenable.  We  have  already 
seen  that  the  titles  to  the  upper  and  lower  premises  were  dis- 
tinct at  the  time  the  grant  must  have  originated,  the  upper 
being  owned  by  Gammel,  the  lower  by  the  United  States.  It 
has  also  been  shown  that  the  easement  claimed  can  be  at- 
tached only  to  the  upper  premises,  because  there  could  be 
no  presumption  of  grant  or  adverse  use  as  against  the  lower 
premises,  while  the  property  of  the  United  States.  If  we 
admit  that  the  complainant's  grantor  Gammel,  granted,  in 
fact,  the  water  right  claimed  to  the  defendant,  it  was  a  grant 
of  a  parcel  of  the  estate  he  then  had  in  the  upper  premises, 
and  the  complainant  took  the  upper  premises  subject  to  that 
grant;  but  it  is  impossible  to  see  how  the  purchase  by  the 
complainant  afterward  of  another  parcel  of  land,  no  part 
of  which  had  been  eonveyed  to  defendant,   can  be  said 
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to  be  an  act  destructive  of  the  force  of  the  grant  made  by 
the  owner  of  the  tipper  premises.  The  union  of  the  two 
titles  long  after  the  grant  was  made,  cannot  operate  to  en- 
large the  grant.  The  defendant  has  the  easement  which  was 
granted  to  him  in  the  upper  premises,  but  as  he  neyer  had 
any  in  the  lower,  it  can  make  no  difference  to  him  whether 
the  latter  are  owned  by  the  complainant  or  some  other  per- 
son. In  Bliss  y.  Kennedyy  43  111.  68,  the  complainant  pur- 
chased from  the  defendant  Kennedy  a  lot  of  land  upon 
which  there  was  a  factory  and  a  water  privilege.  Afterward 
the  defendant  purchased  a  tract  of  land  above,  built  a  fac- 
tory and  used  the  water  of  the  stream  therein.  The  claim 
of  the  complainant  was,  that  Kennedy,  by  his  deed  to  Bliss 
of  the  lot  and  factory  below  with  the  ''appurtenances,"  vir- 
tually covenanted  that  his  grantee  should  have  the  use  of 
the  water  as  it  then  came  to  the  factory — the  flow  of  the 
water  being  appurtenant  to  the  land  granted.  Kennedy, 
at  the  time  of  making  this  deed,  had  no  right,  title  or  claim 
to  any  land,  save  that  on  which  the  factory  was  erected. 
''By  his  deed,"  says  the  court,  "  he  cannot  be  held  to  have 
sold  and  conveyed  anything  but  the  land  and  factory  speci- 
fied in  it,  and  the  appurtenances  to  thai  land  and  factory 
then  belonging."  *  *  *  All  that  belonged  to  the  tract 
conveyed,  and  over  which  Kennedy  then  had  dominion, 
passed  by  his  deed  under  the  term  appurtenances.  Ken- 
nedy, when  he  conveyed  the  factory  and  land  with  its  ap- 
purtenances to  complainant,  owning  nothing  outside  the 
boundaries  of  the  land  conveyed,  above  or  below  the  fac- 
tory, could  convey  nothing;  and,  therefore,  no  part  of  the 
stream  above  the  factory  could  pass  as  appurtenant  to  it." 
So,  in  this  case,  the  owner  of  the  upper  premises  at  the 
time  the  presumed  grant  must  have  had  its  origin,  having 
no  interest  in  the  premises  below,  could  convey  none  to  his 
grantee.  The  complainant  then,  by  virtue  of  his  ownership 
of  the  lower  premises,  has  a  right  to  have  the  water  of  the 
river  flow  to  these  premises,  unaffected  by  any  right  arising 
out  of  an  adverse  use  as  against  the  upper  premises,  unless 
there  is  something  in  the  act  of  congress  qualifying  that 
right  in  respect  to  the  lower  premises. 
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On  July  26,  1866,  congress  passed  an  act,  entitled  ''an 
act  granting  the  right  of  way  to  ditch  and  canal  owners  over 
the  pnblio  lands,  and  for  other  purposes,"  and  it  is  therein 
among  other  things  enacted,  ''that  whenever,  by  priority 
of  possession,  rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the 
possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same."    (14  Stat.  U.  S.  253.) 
Prior  to  the  passage  of  this  act,  the  policy  of  congress  had 
been,  as  shown  by  its  legislation,  to  grant  to  purchasers  of 
the  public  land  the  bed  of  a  non-navigable  stream  flowing 
through  the  land  sold,  and  the  lines  of  sections  were  run 
without  reference  to  the  meanderings  of  such  stream;  so 
that  the  purchaser  of  land  through  which  a  non-navigable 
stream  flowed,  took  the  bed  of  the  stream  and  such  riparian 
rights  to  the  water  of  the  stream  as  belong  to  the  owner  of 
the  soil.     Several  attempts  had  been  made  to  provide  by 
law  for  the  survey  and  sale  of  the  mineral  lands;  the  survey 
to  be  rectangular,  as  in  case  of  other  lands.     These  attempts 
had  always  been  successfully  resisted  by  the  mining  com- 
munities, because,  among  other  reasons,  such  a  survey  and 
sale  would  have  been  ruinous  to  the  possessors  of  quartz 
lodes,  which  do  not  descend  perpendicularly,   but  at  a 
greater  or  less  angle.    For  seventeen  years  prior  to  1866, 
the  mineral  land  of  California  and  Nevada  had  been  occu- 
pied by  the  citizens  of  the  United  States,  without  objection 
on  the  part  of  the  government.     Canals  and  ditches  were 
dug  during  this  time,  often  at  great  expense,  over  the  public  • 
lands,  and  the  water  of  the  streams  diverted  by  these  means 
for  mining  and  other  purposes.    Local  customs  grew  up  in 
the  mining  districts,  by  common  consent,  and  by  rules 
adopted  at  miners'  meetings  for  governing  the  location,  re- 
cording and  working  of  mining  claims  in  the  particular 
mining  district.    Possessory  rights  to  public  lands,  mining 
claims  and  water,  were  regulated  by  State  statutes,  and 
enforced  in  the  State  courts.     The  rules,  customs  and  reg- 
ulations of  the  miners  were  also  recognized  by  the  courts, 
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and  enforced  in  trials  of  mining  rights.  The  courts  not 
applying,  in  all  respects,  the  doctrine  of  the  common  law 
respecting  riparian  owners  in  deciding  between  these 
possessors,  none  of  whom  had  title  to  the  soil,  recognized  a 
species  of  property  in  running  water,  and  held  that  he  who 

'  first  appropriated  the  waters  of  a  stream  to  a  beneficial  pur- 
pose, had,  to  the  extent  of  his  appropriation,  the  better 
rig  t  as  against  persons  subsequently  locating  on  the 
stream,  above  or  below;  and  that  the  first  appropriator 
might  conduct  the  water  in  canals,  ditches  and  flumes  where- 
soever he  pleased,  and  apply  it  to  whatsoever  beneficial 
purpose  he  saw  fit,  without  any  obligation  to  return  it  to 
the  stream  whence  it  was  taken,  or  preserve  its  purity  or 
quantity.  (Kidd  v.  Lairds  15  Oal.  161;  Weaver  v.  Eureka 
Lake  Co. ^  id.,  271;  LobdeU  y.  Simpson,  2  Nev.  272;  Ophir 
8>  M.  Company  v.  (7.  Carpenter'  etah,  4  Nev.  534.)  In  this 
posture  of  affairs,  the  persons  who  had  constructed  these 
canals  and  ditches,  at  an  expense  of  hundreds  of  thousands 
of  dollars,  in  many  instances,  over  the  public  land,  saw 
when  the  question  of  the  sale  of  those  lands  was  agitated, 
that  should  such  sale  be  made,  they,  as  to  these  possessory 
rights,  would  be  at  the  mercy  of  the  buyer  of  the  legal 
title,  without  some  protective  legislation.  The  act  of  1866, 
section  9  of  which  we  have  quoted  in  part,  was  a  conse- 
quence of  this  state  of  things.  It  gives  the  possessor  of  a 
quartz  lode  a  right  of  pre-emption,  and  it  declares  that  the 
person  who  has  acquired  a  right  to  the  use  of  water  by  prior- 
ity of  possession  shall  be  maintained  and  protected  in  the 
same,  if  such  right  is  recognized  and  acknowledged  by  the 

« local  customs,  laws  and  decisions  of  courts.  The  policy  of 
this  enactment,  so  far  at  least  as  it  relates  to  agricultural 
districts,  may  be  doubtful,  but  it  is  the  law  of  the  land,  and 
the  courts  must  carry  out  what  appears  to  be  the  intention 
of  the  legislature,  as  therein  expressed.  And  that,  as  in- 
dicated by  the  act,  appears  to  be  to  grant  to  the  owner  of 
possessory  rights  to  the  use  of  water  under  the  local  customs, 
laws  and  decisions,  the  absolute  right  to  such  use,  which 
the  government  alone  could  grant.  Under  this  law,  when 
a  possessory  right  to  the  use  of  waters  is  claimed,  whether 
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or  not  snch  right  exists,  will  be  determined  by  reference  to 
the  local  customs,  laws  and  decisions,  and  the  question  will 
be  determined  just  as  it  would  have  been  had  it  been  raised 
between  occupants  before  the  title  to  the  land  had  passed 
from  the  government.  When  the  right  is  thus  ascertained^ 
the  statute  has  the  force  of  confirming  it  to  the  person  en* 
titled  under  the  local  laws  and  decisions.  But  the  act  is 
prospective  in  its  operation,  and  cannot  be  construed  so  as 
to  divest  a  part  of  an  estate  granted  before  its  passage.  If 
it  be  admitted  that  congress  has  the  power  to  divest  a 
vested  right  by  giving  a  statute  a  retrospective  operation, 
that  interpretation  will  never  be  adopted  without  absolute 
necessity.  (Blanchard  v.  Sprague,  3  Sum.,  635;  Vansickle  v 
Haines,  7  Nev.  249.)  As  this  law,  being  general  in  its  terms, 
cannot  be  held  to  operate  retrospectively,  it  follows  that  the 
defendant's  patent  of  June  15,  1865,  and  the  complainant's 
of  September  15,  1864,  are  in  no  manner  qualified  by  this 
act,  passed  subsequent  to  their  issue.  As  against  these 
patents,  neither  can  claim  any  right  to  the  use  of  the  water 
by  virtue  of  prior  appropriation  or  possession,  but  in  re- 
spect to  them,  their  rights  to  the  water  must  be  fixed  by 
the  law  applicable  to  them  as  owners  of  the  soil  through 
which  the  stream  naturally  flows. 

But  if  when  the  act  was  passed,  the  defendant  had  such 
a  right  by  priority  of  possession  as  that  act  contemplates, 
upon  the  construction  which  must  be  given,  that  right  is 
confirmed  in  him,  and  he  is  entitled  to  protection  as  against 
one  claiming  as  riparian  proprietor  merely,  through  a 
patent  issued  after,  and  when  no  right  had  vested  in  the 
patentee,  before  the  act  became  a  law.  The  statute  is,  in 
effect,  incorporated  into  such  subsequent  patent,  and  oper- 
ates as  an  exception  out  of  the  estate  granted  to  the  com- 
plainant by  the  patent  of  October  10,  1866.  If  we  have 
rightly  interpreted  the  act  of  congress,  and  the  operation 
of  the  patents  issued  before  and  after  the  passage  of  that 
act  is  as  we  have  stated,  the  case  etands  in  this  wise :  The 
defendant's  claim  by  virtue  of  adverse  enjoyment,  falls  to 
the  ground,  because  sufficient  time  has  not  elapsed  since 
the  lower  premises  were  conveyed  by  the  government.     He 


186  Union  M.  &  M.  Co.  v.  Ferbis.         [Cir.Ct. 

Opinion  of  the  Court — Hillyer,  J.  [May, 

cannot  sustain  his  claim  by  force  of  the  act  of  congress, 
because  the  complainant's  patents  of  September,  1864,  were 
made  before  the  act  was  passed,  and  conveyed  the  upper 
premises  absolutely,  and  free  from  any  claims  by  prior 
possession  merely.  We  have  hitherto  been  considering  the 
questions  of  prescription  and  the  act  of  congress  separately, 
as  it  was  desirable  to  determine  the  e£feot  of  the  act  and  of 
the  patents  upon  these  water  rights.  But  the  complainant 
having  taken  the  lower  premises,  subject  to  such  right  as  the 
defendant  had  acquired  by  priority  of  possession  and  the 
act  of  congress  of  1866,  if  he  had  also  acquired  by  adverse 
use,  a  right  as  against  the  proprietors  of  the  upper  premises, 
to  divert  and  use  the  same  quantity  of  water  in  the  same 
manner  that  he  would  have  by  virtue  of  his  prior  appropri- 
ation, this  would  be  a  complete  defense  to  this  action,  for 
the  complainant's  right  would  not  be  infringed  by  the  di- 
version, either  as  proprietor  of  the  upper  or  lower  premises. 
It  is,  therefore,  necessary  to  ascertain  whether  there  has 
been  in  fact  such  adverse  use  by  defendant  as  affords  a  pre- 
sumption of  a  grant  from  the  proprietor  of  the  upper  prem- 
ises of  the  complainant. 

The  answer  of  this  defendant  sets  out  his  prescriptive 
right  as  follows:  ''That  for  more  than  live  years  prior  to 
the  commencement  of  this  suit,  he  has,  during  the  irrigating 
season  of  each  year,  under  claim  of  right,  openly,  contin- 
uously and  peaceably,  and  adversely  to  the  complainant 
and  all  persons  whatsoever,  used  the  waters  of  said  Gar- 
son  river  in  irrigating  said  land,  and  the  crops  of  grass, 
grain  and  vegetables  grown  thereon,  and  for  stock  and  do- 
mestic purposes;  whereby  defendant  has  acquired  the  abso- 
lute and  exclusive  right  to  use  a  part  of  the  water  of  said 
Carson  river  in  manner  and  for  the  purposes  aforesaid." 

The  claim  is  of  a  right  to  use  a  part  of  the  water  of  the 
river  during  the  irrigating  season,  for  irrigation,  stock,  and 
domestic  purposes.  The  bill  charges  the  unlawful  diversion 
to  have  commenced  on  the  first  day  of  July,  1871,  and  con- 
tinued until  the  commencement  of  this  suit,  August  4,  1871. 
The  testimony  shows  that  the  irrigating  season  upon  the 
defendant's  land  for  grain,  ends  on  or  before  the  first  of 
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July,  and  for  grass,  from  the  first  to  the  middle  of  July. 
Prior  to  the  issue  of  complainant's  patent  of  September  16, 
1861,  we  have  seen  the  five  years  could  not  commence  to 
run  in  defendant's  favor.  The  patent  having  been  issued 
after  the  irrigating  season  of  1864  was  over,  the  earliest 
moment  the  time  could  begin  'is  the  irrigating  season  of 
1865.  But  the  defendant's  use  is  not  adverse  until  it  be- 
comes injurious  to  the  complainant,  and  amounts  to  an  ac- 
tionable invasion  of  its  right.  (HaUman  v.  Boiling  Spring 
Co.,  1  McCarter,  336;  Angel  on  W.  C.  386;  Washburn  on 
Easements,  126.)  It  is  not  sufficient  to  show  a  use  of  the 
water  in  a  particular  way,  but  it  must  also  appear  that  such 
use  caused  such  injury  to  the  complainant  as  would  justify 
an  action  for  its  redress.  A  thorough  reading  of  the  testi- 
mony fails  to  show  any  such  use  of  the  water  in  the  irri* 
gating  seasons  of  1865  or  1866  (and  we  need  go  no  further) 
as  amounts  to  a  violation  of  the  complainant's  right,  or  as 
would  have  justified  an  action  against  the  defendant.  Ligh- 
tie  testifies  that  ''water  was  used  on  the  land  continuously 
since  1860  until  1870.  The  water  was  used  on  the  land 
during  the  irrigating  season,  and  at  other  times  it  ran 
through  the  ditch."  The  capacity  of  the  Lightle  ditch 
is  the  same  now  as  in  1861,  but  what  the  capacity  was  is 
not  shown.  Lightle  further  says  that  during  the  years 
1861-2-3-4  "  a  great  deal  more"  water  was  used  on  the 
Lightle  land  than  in  subsequent  years.  How  much  less  in 
later  years  does  not  appear.  Nor  does  it  appear  what  quan- 
tity of  water  was  diverted  in  1866  and  1866,  nor  how  much 
was  absorbed  or  lost,  nor  what  surplus  found  its  way  back 
into  the  river.  Nor  is  it  shown  that  the  complainant  was 
injured  at  its  mill  in  the  month  of  July  of  those  years  by 
lack  of  water  to  run  its  machinery.  The  witness  McGill 
states  that  in  1866  there  was  not  sufficient  water  to  run  all 
the  machinery  in  the  mill  in  August,  September  and  Octo- 
ber; that  in  1866  the  supply  was  about  the  same  as  in  1866, 
and  that  in  1867  he  don't  think  the  machinery  of  the  mill 
was  much  retarded.  If  any  inference  could  arise,  from  this 
lack  of  water,  that  the  defendant's  use  was  the  cause,  or 
partially  so,  it  does  not  aid  the  defendant;  because  the 
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scarcity  in  those  jear^  occurred  after  the  close  of  the  irri- 
gating season,  and  consequently  at  a  time  when  the  defend- 
ant does  not  claim  a  right  to  divexi  the  water  and  use  it  for 
irrigation.  It  is  not  shown  by  the  testimony  that  in  these 
years  of  1865  and  1866,  the  use  of  the  water  by  defendant 
during  the  irrigating  season  of  those  years  caused  any  in- 
jury to  the  complainant.  It  devolves  on  the  defendant  to 
show  when  his  adverse  use  began,  or  that  it  began  at  least 
five  years  before  the  bringing  of  this  suit.  This  he  has  not 
done.  So  far  as  appears,  his  use  of  the  water  during  the 
irrigating  seasons  of  1865  and  1866  may  have  been  a  reason- 
able and  proper  exercise  of  his  riparian  rights,  and  entirely 
consistent  with  the  complainant's  full  enjoyment  of  its  right 
to  use  the  water.  For  without  deciding  here  to  what  extent 
water  may  be  used  for  irrigation,  it  will  not  be  denied  that  a 
riparian  proprietor  may  lawfully  make  some  use  of  it  for  that 
purpose,  so  that  the  simple  fact  that  the  water  was  used  for 
irrigation,  does  not  show  that  the  complainant's  right  was  vio- 
lated. The  defendant  does  not  even  show  that  his  use  of  the 
water  in  the  years  mentioned  sensibly  diminished  the  water 
in  the  river,  and  if  it  did  not,  the  complainant  was  not  injured 
actionably,  under  the  narrowest  rule  laid  down  in  any  case. 
The  adverse  use  must  be  under  claim  of  right.  Defendant, 
in  his  answer,  alleges  his  use  to  have  been  under  claim  of 
right  during  the  irrigating  season,  and  he  must  be  confined 
to  that  period.  The  burden  of  proof  is  on  him,  and  he 
must  establish  his  adverse  enjoyment  in  the  most  satisfac- 
tory manner,  before  the  court  can  indulge  in  any  presump- 
tion that  the  complainant  granted  to  him  any  material  por- 
tion of  the  motive  power  of  its  mill.  For  this  failure  to 
show,  by  clear  and  unequivocal  proof,  that  subsequent  to 
the  complainant's  patent  of  September  15,  1864,  and  five 
years  anterior  to  the  commencement  of  this  suit,  the  use  of 
the  water  amounted  to  an  actionable  invasion  of  the  com- 
plainant's right,  the  defendant's  claim  of  title  by  prescrip- 
tion must  be  denied. 

It  remains  to  determine  whether  the  defendant,  as  alleged 
in  the  bill,  wrongfully  diverted  water  from  the  river  be- 
tween the  first  day  of  July  and  the  fourth  day  of  August, 
1871. 
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A  large  [^art  of  the  testimony  submitted  was  taken  in 
other  causes,  and,  by  agreement  of  oounsel,  used  in  this, 
and  so  much  of  it  has  no  bearing  on  this  case  that  it  has 
been  found  somewhat  difficult  to  arrive  at  the  facts.  The 
following,  however,  may  be  stated  as  bearing  on  the  ques- 
tion now  to  be  decided : 

The  climate  of  Nevada  in  the  summer  is  arid.  The  year 
1871  was  an  unusually  dry  one,  and  less  water  ran  in  Car- 
son river  than  ever  before  known;  and  in  the  latter  part  of 
July,  and  in  August  and  September  of  that  year,  there  was 
less  water  by  one  half  than  in  ordinaiy  seasons.  In  the  months 
of  July  and  August,  1871,  the  complainant's  mill  could  not 
be  operated  for  want  of  sufficient  water,  and  had  to  suspend. 
One  Danberg  farmed  the  Lightle  (defendant's)  land  in 
1870  and  1871,   Lightle  himself  having  left  his  farm  in 

1870.  Lightle's  land  is  agricultural,  and  requires  irrigation 
to  make  it  productive.  The  Lightle  ditch  is  taken  out  of 
the  east  fork  of  Carson  river,  at  a  point  in  section  5,  town- 
ship 12,  a  considerable  distance  from  the  Lightle  land, 
which  is  situated  on  other  sections,  and  through  it  water 
is  conducted  on  to  that  land.  The  capacity  and  grade  of 
the  ditch  are  not  stated,  but  Lightle^s  answer  admits  a  di- 
version since  the  first  day  of  July,  1871,  of  "about  two  thou- 
sand inches  (as  it  flows),**  part  of  which  was  used  by  Dan- 
berg on  his  own  land.  Danberg  says  he  ran  the  ditch  as 
full  as  he  could  get  it  in  1871,  and  at  times  used  one  half  of 
the  water  on  Lightle's  and  one  half  on  his  own  land;  at  other 
times,  when  not  needed  on  Lightle's  land,  the  whole  was  car- 
ried on  to  his.  The  Lightle  land  embraces  two  hundred  and 
thirty-eight  acres,  but  how  much  of  it  was  under  cultivation 
in  1871  does  not  appear.  It  lies,  in  the  main,  between 
the  east  and  west  forks  of  Carson  river,  which  unite  above 
the  complainant's  premises.  It  appears  that  a  part  of  the 
water  used  on  the  Lightle  land  does  *^  find  its  way"  into  the 
west  fork  and  some  into  the  east;  but  in  both  cases  after  it 
has  left  the  defendant's  land.  As  to  the  quantity  or  pro- 
portion of  the  water  returned  to  either  fork  there  is  nothing 
definite.  Witness,  Bead,  who  was  there  in  July  and  August, 

1871,  says  very  little,  if  any,  found  its  way  back  to  the 
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river.  The  east  fork  is  on  higher  ground  than  the  west, 
and  water  runs  o£f  from  it  to  the  west  natarallj.  It  does 
not  appear  what  quantity  of  water  was  flowing  in  the  east 
fork  at  Lightle*s  in  July,  1871.  Many  other  persons  were 
diverting  water  from  both  the  east  and  west  forks  in  July 
and  August  of  that  year.  As  before  said,  the  '^  irrigating 
season"  as  respects  the  Lightle  land  ends,  for  grain,  July  1> 
or  before  that;  for  grass,  from  the  first  to  the  middle' of  July. 
Some  seasons,  Lightle  says,  he  does  not  need  water  at  all 
for  irrigating  grain.  It  is  not  shown  how  maoy  acres  of 
Lightle's  land  were  cultivated  for  grass  or  for  grain.  Dan- 
berg  says  he  farmed  the  Lightle  land,  and  that  is  all  there 
is  on  this  point.  It  does  not  appear  that  in  1871  any  of  the 
water  was  used  on  Lightle's  land  for  household  purposes, 
or  for  watering  stock,  and  as  Lightle  was  not  living  on  the 
land  this  year,  probably  the  water  was  used  for  the  sole 
purpose  of  irrigation. 

There  can  be  no  doubt,  in  this  case,  that  the  diversion  of 
the  water  on  to  Lightle's  land,  and  allowing  it  to  be  ab- 
sorbed there  after  July  16,  when  the  irrigating  season  was 
over,  was  an  unreasonable  use  of  the  water,  and  the  com- 
plainant is  entitled  to  relief  so  far.  The  defendant  does 
not  claim  a  right  to  so  use  the  water,  except  during  the 
irrigating  season .  As  to  the  period  from  the  first  to  the 
fifteenth  of  July,  a  part  of  the  irrigating  season,  it  is  neces- 
sary to  determine  whether  the  defendant  has  the  right  to 
use  the  water  for  irrigation  to  any  extent,  and  if  he  has,  to 
what  extent.  The  complainant  denies  his  right  to  use  the 
water  for  irrigation  to  its  injury  in  any  degree.  The  de- 
fendant, on  the  other  hand,  claims  that  in  a  hot  and  arid 
climate  like  ours,  water  may  not  only  be  used  for  that  pur- 
pose, but  it  is  a  natural  want,  like  the  thirst  of  men  and 
cattle,  to  satisfy  which  the  riparian  proprietor,  who  has  the 
first  opportunity  may  consume,  if  necessary,  the  whole 
stream,  and  that  such  use  under  the  conditions  existing  here 
is  reasonable. 

The  law  on  this  subject  is  stated  by  Chancellor  Kent  in 
the  third  volume  of  his  commentaries,  and  has  very  fre- 
quently been  quoted  both  by  the  courts  of  England  and 
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America  with  nnqualifled  approbation.    It  is  this:  ''Every 
proprietor  of  lands  on  the  bank  of  a  river  has  naturally  an 
equal  right  to  the  nse  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (currere  solebcU) 
without  diminution  or  alteration.  No  proprietor  has  a  right 
to  use  the  water  to  the  prejudice  of  other  proprietors,  above 
or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a 
title  to  some  exclusive  enjoyment.     He  has  no  property  in 
the  water  itself,  but  a  simple  usufruct  as  it  passes  along. 
Though  he  may  use  the  water  while  it  runs  over  his  land, 
he  cannot  unreasonably  detain  it,  or  give  it  another  direc- 
tion, and  he  must  return  it  to  its  ordinary  channel  when  it 
leaves  his  estate.     Without  the  consent  of  the  adjoining 
proprietors,  he  cannot  divert  or  diminish  the  quantity  of 
water  which  would  otherwise  descend  to  the  proprietors 
below,  nor  throw  the  water  back  upon  the  proprietors  above 
without  a  grant,  or  an  uninterrupted  enjoyment  of  twenty 
years,  which  is  evidence  of  it.   This  is  the  clear  and  settled 
doctrine  on  the  subject,  and  all  the  difficulty  that  arises 
consists  in  the  application.     Streams  of  water  are  intended 
for  the  use  and  comfort  of  man;  and  it  would  be  unreason- 
able and  contrary  to  the  universal  sense  of  mankind,  to  de- 
bar every  riparian  proprietor  from  the  application  of  the 
water  to  domestic,  agricultural  and  manufacturing  purposes, 
provided  the  use  of  it  be  made  under  the  limitations  men- 
tioned; and  there  will,  no  doubt,  inevitably,  in  the  exercise 
of  a  perfect  right  to  the  use  of  the  water,  be  some  evapora- 
tion and  decrease  of  it,  and  some  variations  in  the  weight 
and  velocity  of  the  currents.     But  de  minimis  non  curat  lex, 
and  a  right  of  action  by  the  proprietors  below  would  not 
necessarily  flow  from  such  consequences,  but  would  depend 
upon  the  nature  and  extent  of  the  complaint  or  injury,  and 
the  manner  of  using  the  water.     All  that  the  law  requires 
of  a  party  by  or  over  whose  land  a  stream  passes,  is,  that 
he  should  use  the  water  in  a  reasonable  manner,  and  so  as 
not  to  destroy  or  render  useless,  or  materially  diminish  or 
affect  the  application  of  the  water  by  the  proprietors  above 
or  below  on  the  stream."     In  England  it  seems  that  a  pro- 
prietor is  not  permitted  to  use  water  for  irrigation,  if  thereby 
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he  sensibly  diminishes  the  stream.  ( Wood  v.  Waiid^  3  Exch. 
746;  Embrey  v.  Oweii,  6  Exch.  353.)  In  this  latter  case,  it  was 
said :  ''Nor  do  we  mean  to  lay  down  the  rule  that  it  would  in 
every  case  be  deemed  a  lawful  enjoyment  of  the  water,  if  it  was 
again  returned  into  the  river  with  no  other  diminution  than 
that  which  was  caused  by  the  absorption  and  evaporation 
attendant  on  the  irrigation  of  the  lands  of  the  adjoining 
proprietor.  This  must  depend  on  the  circumstances  of 
each  case.  On  the  one  hand,  it  could  not  be  permitted 
that  the  owner  of  a  tract  of  many  thousand  acres  of  porous 
soil,  abutting  on  one  part  of  the  stream,  could  be  permitted 
to  irrigate  them  continuaUy  by  canals  and  drains,  and  so 
cause  a  serious  diminution  of  the  quantity  of  water,  though 
there  was  no  other  loss  to  the  natural  stream  than  that  aris- 
ing from  the  necessary  absorption  and  evaporation  of  the 
water  employed  for  that  purpose;  on  the  other  hand,  one's 
common  sense  would  be  shocked  by  supposing  that  a  ripa- 
rian owner  could  not  dip  a  watering-pot  into  the  stream  in 
order  to  water  his  garden,  or  allow  his  family  or  cattle  to 
drink  it.  It  is  entirely  a  question  of  degree,  and  it  is  very 
difficult,  indeed  impossible,  to  define  precisely  the  limits 
which  separate  the  reasonable  and  permitted  use  of  the 
stream  from  its  wrongful  application.''  And  it  was  there 
held,  that  as  the  ''  diminution  of  the  water  was  not  percep- 
tible to  the  eye,"  the  use  of  it  by  the  defendant  for  irriga- 
tion was  not  unreasonable,  or  prohibited  by  law.  Actual, 
perceptible  damage,  it  seems,  would  give  a  right  of  action. 
In  our  own  country,  while  any  general  or  unlimited  right  to 
use  water  for  irrigation  has  been  denied,  it  has  sometimes 
been  said,  that  owing  to  differences  in  the  climate  and  the 
size  of  the  streams,  a  more  liberal  use  is  allowed  than  in 
England.  In  Maine,  it  is  held  that  a  proprietor  may  make 
a  reasonable  use  of  the  water  for  domestic  purposes,  for 
watering  cattle,  and  even  for  irrigation,  provided  it  is 
not  unreasonably  detained,  or  essentially  diminished. 
(Blanckard  v.  Baker,  8  Greenl.  253.)  In  Connecticut,  the 
doctrine  is  thus  stated :  ' '  The  right  of  the  defendant  to  use 
the  stream  for  purposes  of  irrigation  cannot  be  questioned. 
But  it  was  a  limited  right,  and  one  which  could  only  be  ex- 
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ercised  with  a  reasonable  regard  to  the  right  of  the  plaintiff 
to  the  use  of  the  water.  She  was  bound  to  apply  it  in  snch 
a  reasonable  manner  and  quantity  as  not  to  deprive  the 
plaintiff  of  a  sufficient  supply  for  his  cattle.*'  {Gilbert  v. 
Johnson,  30  Conn.  180.)  The  stream  in  question  rose  on 
the  defendant's  land,  and  naturally  flowed  to  the  plaintiff's, 
who  had  a  place  on  his  land  for  watering  his  cattle,  and  the 
whole  stream  could  be  run  in  a  half-inch  pipe.  The  Su- 
preme Court  of  Massachusetts  say:  "That  a  portion  of  the 
water  of  a  stream  may  be  used  for  the  purpose  of  irrigating 
land,  we  think  is  well  established,  as  one  of  the  rights  of 
the  proprietors  of  the  soil  along  or  through  which  it  passes. 
Yet  a  proprietor  cannot^  under  color  of  that  right,  or  for 
the  actual  purpose  of  irrigating  his  own  land,  wholly  ab- 
stract or  divert,  the  water-course,  or  take  such  an  unrea- 
sonable quantity  of  water,  or  make  such  unreasonable  use 
of  it,  as  to  deprive  other  proprietors  of  the  substantial  ben- 
efits which  they  might  derive  from  it  if  not  diverted  or  used 
unreasonably.  {EllioUy.  FUchburg  B.  R.  Co.,  10  Cush.  191.) 
In  New  York,  "  the  defendant  has  a  right  to  use  so  much 
water  as  is  necessary  for  his  family  and  his  cattle,  but  he  has 
no  right  to  use  it  for  irrigating  his  meadow  if  thereby  he  de- 
prives the  plaintiff  of  the  reasonable  use  of  the  water  in  its 
natural  channel.  {Arnold  v.  Foot,  12  Wend.  330.)  It 
would  be  useless  to  cite  or  quote  more  from  the  numerous 
cases  on  this  subject.  The  result  of  the  authorities  appears 
to  be  well  expressed  by  Mr.  Washburn  in  the  late  edition 
of  his  work  on  ''Servitudes  and  Easements,"  in  the  follow- 
ing language: 

"  The  right  of  a  riparian  proprietor,  jure  naiurce,  to  divert 
water  from  a  stream,  when  reduced  to  a  simple  proposition, 
seems  to  be  this:  he  may  not  do  it  for  any  purpose  except 
domestic  uses,  and  that  of  irrigating  his  land;  and  whether 
and  to  what  extent  he  may  do  the  latter,  depends,  in  each 
particular  case,  upon  whether  it  is  reasonable,  having  regard 
to  the  condition  and  circumstances  of  other  proprietors 
upon  the  stream,  and  this  is  to  be  determined  in  all  cases 
of  doubt,  by  a  jury.  But  in  no  case  may  he  do  this  so  as 
to  destroy,  or  render  useless,  or  materially  diminish,  or 
14 


194  Union  M.  &  M.  Co.  v.  Ferms.         [Cir.  Ct. 

Opinion  of  the  Court — Hillyer  J.  IMaj, 

affect  the  application  of  the  water  by  other  proprietors." 
(Washb.  on  Eas.  and  Serv.,  2d  ed.  p.  240,  12.)  The  fun- 
damental principle  upon  which  the  authorities  all  go  is  this: 
That  every  proprietor  of  land  through  or  by  which  a  stream 
of  water  flows,  may  make  a  reasonable  use  of  it  for  any  use- 
ful purpose.  What  is  a  reasonable  use,  depends  on  the 
circumstances  of  each  case,  and  cannot  be  stated  in  a  gen- 
eral rule.  Every  proprietor  along  the  stream  has  an  equal 
right  to  its  use  and  benefit.  All  have  a  usufruct;  none 
have  any  absolute  property  in  the  water,  and  no  one  has  a 
right  to  use  it  unreasonably  to  the  injury  of  his  neighbor, 
above  or  below.  It  is  sometimes  stated  that  the  proprietor 
above  may  exhaust  the  stream  for  household  purposes,  and 
for  watering  his  cattle;  and  that  to  this  extent,  having  the 
first  opportunity,  he  has  a  preferred  right.  If  this  be  so, 
it  is  still  upon  the  ground  that  the  use  is  reasonable  under 
the  circumstances.  No  case  is  recollected  where  this  pre- 
cise question  was  necessarily  involved;  and  it  may  admit  of 
question  whether  an  upper  proprietor  on  a  small  stream 
would  be  permitted  to  consume  the  whole  of  it  in  watering 
his  cattle,  and  deprive  his  neighbor  below  of  sufficient 
water  to  quench  the  thirst  of  himself  and  family.  In  some 
cases,  the  wants  of  riparian  proprietors  have  been  divided 
into  natural  and  artificial;  natural  wants  being  primary 
wants,  and  such  as  are  absolutely  necessary  to  be  supplied, 
such  as  thirst  of  people  and  cattle;  and  artificial  wants  being 
secondary,  and  such  as  are  simply  for  the  comfort,  conven- 
ience or  prosperity  of  the  proprietor,  and  these  latter  are 
held  to  be  subservient  to  the  former.  (Angel  on  Water 
Courses,  210, 1.)  In  Evans  v.  Merritoether,  (3  Scam.  496,) 
the  Supreme  Court  of  Illinois  make  this  division  of  wants, 
and  say  that  while  water  for  irrigation  is  an  artificial  want 
in  Illinois,  in  a  hot  and  arid  climate  it  would  be  a  natural 
want.  There  was  no  question  in  that  case  in  regard  to  irri- 
gation, and  the  remark  is  simply  dictum.  The  Supreme 
Court  of  Texas,  in  Ehodes  v.  WhUehead,  (27  Texas,  304,) 
said  upon  this  subject:  ''It  may  be  admitted,  that  the  pur- 
pose of  irrigation  is  one  of  the  natural  uses,  such  as  thirst 
of  people  and  cattle,  and  household  purposes  which  must 
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absolutely  be  supplied;  the  appropriation  of  the  water  for 
this  purpose  would  therefore  afford  uo  ground  of  complaint 
by  the  lower  proprietor  if  it  were  entirely  consumed,"  and 
they  cite  Evans  v.  Merriwether.  The  question  evidently  re- 
ceived no  consideration,  but  the  court  made  the  admission, 
as  courts  often  do,  because  admitting  such  a  right  to  use 
the  water  for  irrigation,  the  defendant  in  that  case  had 
exercised  his  right  in  an  unlawful  manner,  and  the  case 
went  off  on  that  point. 

These  two  cases  are  the  only  ones  referred  to  as  sustain- 
ing the  defendant's  claim  that  water  for  irrigation  is,  in  this 
climate,  a  natural  want,  and  we  are  asked  to  class  it  with 
the  want  of  water  to  quench  thirst  of  men  and  cattle.  To 
put  the  use  of  water  for  irrigation  upon  the  same  footing  as 
the  use  of  it  to  satisfy  thirst,  is  to  say  that  an  upper  pro- 
prietor may  take  the  whole  stream,  if  needful  to  the  growth 
of  vegetation  upon  his  land,  and  leave  those  below  him 
without  water  to  drink.  This  certainly  cannot  be  law  in 
any  climate.  But ''water  for  irrigation"  is  not  a  natural 
want  in  the  same  sense  that  water  to  quench  thirst  is.  If  it 
were  it  could  not  be  made  to  depend  upon  the  climate. 
Water  is  a  natural  want  of  man  and  beast  in  every  country 
and  climate.  So  water  is  a  natural  want  of  vegetation  every- 
where, without  reference  to  the  climate,  for  the  laws  of  vege- 
table growth  are  the  same  in  Illinois  and  in  Nevada.  Irriga- 
tion is  a  mode  of  applying  water  to  satisfy  this  want.  Hence 
it  does  not  seem  to  be  entirely  accurate  to  say  that ' '  water  for 
irrigation"  is  a  natural  want  in  Nevada  and  not  so  in  Illinois. 
What  is  true,  undoubtedly,  is,  that  there  exists  in  this 
climate  a  greater  necessity  for  the  application  of  water  to 
the  purpose  of  irrigation  than  in  countries  where  the  rain  falls 
during  the  summer  months,  and  this  may  be  a  proper  fact 
to  consider  in  determining  the  question  of  reasonable  use. 
To  lay  down  the  arbitrary  rule  contended  for  by  the  defend- 
ant,  and  say  that  one  proprietor  on  the  stream  has  so  unlimited 
a  right  to  the  use  of  the  water  for  irrigation,  seems  to  us  an 
unnecessary  destruction  of  the  rights  of  other  proprietors  on 
the  stream,  who  have  an  equal  need  and  an  equal  right.  The 
more  we  examine  the  more  we  become  impressed  witlx  the  wis- 
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dom  of  the  common  law  rule,  that  each  proprietor  may  make 
a  reasonable  use  of  the  stream,  and  that  what  that  is  depends 
upon  the  circumstances  of  each  case.     It  will  also  be  seen 
from  the  role^  as  before  stated,  that  the  question  of  reason- 
able use  is  not  to  be  determined  solely  by  the  wants  of  the 
party  using  the  water — ^whether  the  amount  is  reasonably 
sufficient  for  his  own  lawful  purposes — but  reference  must 
also  be  had  to  the  rights  and  needs  of  other  proprietors 
upon  the  stream.     ''The  necessities  of  one  man's  business 
cannot  be  made  the  standard  of  another  man's  rights  in  a 
thing  which  belongs  equally  to  both."  (  JVkeailey  v.  Chrismmiy 
24  Penn.  St.  302;  Braoe  v.  Yak,  10  Allen,  447;  Hays  v.  Wald- 
ron,  44  N.  H.  583-4.)     No  more  definite  rule  can  be  safely 
laid  down  which  will  be  of  universal  application.     Under 
this  rule  the  character  of  the  soil  and  climate,  instead  of 
fixing  the  right  absolutely,  become  circumstances  only  to  be 
weighed  in  determining  the  question  of  reasonable  use.   The 
climate  of  Nevada  is  arid  in  the  summer  season,  and  the 
soil  then  needs  irrigating  to  make  it  productive,  but  not  al- 
ways to  the  same  extent.     In  the  valley  of  the  Carson  river, 
some  of  the  land  needs  little  or  no  irrigation,  other  por- 
tions require  a  great  deal.     The  defendant's  land  requires 
less  water  than  that  of  his  neighbor  Danberg.    Indeed,  some 
seasons  he  says  it  needs  no  water  for  irrigating  in  order  to 
raise  grain.    This  must  be  considered  in  ascertaining  the 
extent  to  which  Lightle  may  reasonably  use  the  water. 
There  will  also  enter  into  the  inquiry  the  nature  and  size  of 
the  stream,  the  uses  to  which  it  can  be  or  is  applied,  the 
nature  and  importance  of  the  use  claimed  and  exercised  by 
one  party,  as  well  as  the  inconvenience  or  injury  to  the 
other  party;   the  proportion  of  water  diverted,  compared 
with  the  whole  volume  of  the  stream ;  the  quantity  lost  and 
absorbed;  the  manner  of  taking  and  conducting  the  water 
on  to  the  land;   the  mode  in  which  it  is  used  there;  the 
quantity  of  land  under  cultivation;   the  kind  of  crop;  the 
means  adopted  for  returning  the  water  to  its  natural  course; 
and  all  other  matters  bearing  upon  the  question  of  fitness 
and  propriety  in  the  use  of  the  water.     {Hayes  v.  Waldron, 
4A  N.  H.  580;    Thurber  v.  Marliii,  2  Gray,  394.)      And  it 
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may  occur  that  a  use  reasonable  one  season  will  become 
unreasonable  at  another.  When  the  Carson  river  is  fall  it 
is  a  large  stream,  ind  probably  every  proprietor  might  then 
use  so  much  water  as  he  saw  fit,  for  irrigation  or  any  other 
useful  purpose,  without  affording  any  ground  of  complaint 
to  those  below  him,  while  at  low  stages  of  water  such  an  ex- 
tensive use  might  cause  great  injury,  and  could  not  be  per- 
mitted. When  there  is  an  insufficient  quantity  to  satisfy 
all  the  wants  of  all,  if  it  is  possible  to  do  so,  is  it  not  more 
reasonable  to  apportion  the  water  as  fairly  as  may  be  among 
the  proprietors,  than  to  permit  one  who  happens  to  be 
above  to  satisfy  all  his  wants  without  regard  to  those  of  his 
neighbor  below?  In  regard  to  the  comparative  benefits  de- 
rived by  our  community  from  mining  and  agriculture,  or 
the  injury  which  it  will  sustain  by  fostering  one  at  the  ex- 
pense of  the  other,  they  may  be  questions  involved  in  the  con- 
sideration of  what  constitutes  a  reasonable  use.  Irrigation 
must  be  held,  in  this  climate,  to  be  a  proper  mode  of  using 
water  by  a  riparian  proprietor,  the  lawful  extent  of  the  use 
depending  upon  the  circumstances  of  each  case.  With 
reference  to  these  circumstances  the  use  must  be  reasonable, 
and  the  right  must  be  exercised  so  as  to  do  the  least  pos- 
sible injury  to  others.  There  must  be  no  unreasonable  de- 
tention or  consumption  of  the  water.  That  there  may  be 
some  detention  and  some  diminution  follows  necessarily 
from  any  use  whatever.  How  long  it  may  be  detained  or 
bow  much  it  may  be  diminished  can  never  be  stated  as  an 
arbitrary  or  abstract  rule.  It  is  now  only  necessary  to  ap- 
ply these  principles  to  the  circumstances  of  the  case  in 
hand.  After  the  middle  of  July,  as  we  have  said,  the  di- 
version was  unjustifiable  because  the  irrigating  season  had 
then  closed.  As  to  the  period  from  the  first  to  the  middle 
of  July,  there  was  manifestly  an  unreasonable  use  and  waste 
of  water,  but  the  testimony  is  not  so  clear  and  full  upon 
some  points  as  we  could  wish.  We  are  not  informed  with 
any  degree  of  precision  what  quantity  of  water  was  then 
flowing  in  the  river ;  what  crop  was  irrigated,  although  it 
may  be  presumed  that  it  was  hay  or  grain,  or  both ;  what 
quantity  was  diverted  beyond  the  very  indefinite  admission 
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in  the  answer  of  ''about  2,000  inches  as  it  flows;"  what 
quantity  of  water  would  irrigate  the  defendant's  land,  nor 
how  many  acres  were  under  cultiyation,  nor  how  much  water 
was  returned  to  the  river.  We  do  know  that  the  ditch  was 
kept  full  of  water;  that  a  portion  of  the  time  one  half  of  the 
water  was  used  on  the  Lightie  land,  and  one  half  on  Dan- 
berg's,  and  that  at  other  times,  when  not  wanted  on  the 
Lightie  farm,  it  was  all  used  on  Danberg's. 

It  may  also  result  from  the  principles  established  by  the 
authorities,  that  the  riparian  owner  is  only  entitled  to  take 
the  water  from  the  stream  on  his  own  land,  returning  it  to 
the  stream  before  it  leaves  his  land.  This  point  does  not 
appear  to  have  been  expressly  decided,  but  whenever  the 
authorities  allude  to  it  at  all,  they  speak  of  taking  the  water 
on  the  land  of  the  riparian  proprietor,  and  returning  the 
surplus  before  it  leaves  the  land,  as  though  this  was  a  well- 
recognized  condition  of  a  proper  use.  However  this  may 
be,  it  would  not  be  permissible  to  take  the  water  at  some 
distance  above,  and  return  the  surplus  at  some  distance  be- 
low, the  land  of  the  riparian  proprietor  using  the  water,  if, 
thereby,  a  considerable  portion  of  it  would  be  wasted  be- 
fore reaching  the  land,  or  after  leaving  it,  and  before  it  is 
returned  to  the  stream,  to  the  injury  of  other  riparian  pro- 
prietors below.  At  all  events,  this  circumstance  would 
have  an  important  bearing  upon  the  question  of  reasonable 
use. 

The  defendant  diverts  the  water  at  a  point  considerably 
distant  from  his  land,  and  his  ditch  does  not  return  any  of 
the  water  to  the  river,  but  either  conducts  it  on  to  Dan- 
berg's farm,  or  leaves  it,  principally,  to  find  its  way 
through  sloughs  or  down  the  natural  declivity  to  the  west 
fork,  more  than  a  mile  distant,  some  little  perhaps  to  the 
east  fork,  whence  it  is  taken.  This  statement,  we  think, 
shows  that  the  use  made  of  the  water  by  the  defendant  at 
the  period  in  question  was  unreasonable,  and  amounted  al- 
most to  wanton  waste.  Certainly,  the  defendant  cannot, 
by  virtue  of  his  ownership  of  the  soil,  justify  the  diversion 
of  twice  as  much  as  he  needed  on  his  own  land,  and  permit 
the  other  half  to  run  upon  the  land  of  another.    Nor  does 
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it  seem  that  the  defendant  can  justify  the  diversion  of  so 
much  as  1,000  inches  of  water  ''as  it  flows"  to  irrigate  his 
grass  land.  For  although  this  quantity  is  quite  indefinite, 
it  is  evident  that  1,000  cubic  inches  of  water  constantly 
flowing  is  a  very  considerable  quantity,  even  if  we  admit  the 
grade  of  the  ditch,  which  is  not  given,  to  be  slight. 

From  the  testimony  of  Elauber  as  to  liis  own  land,  it  ap- 
pears that  400  inches  of  water  would  irrigate  400  acres  of 
land,  if  kept  constantly  flowing.  But  as  the  grade  of  the 
defendant's  ditch  is  not  given,  we  have  no  means  of  know- 
ing how  much  the  1,000  inches  ''as  it  flows"  exceeds  one 
inch  to  the  acre  of  defendant's  238  acres,  as  measured  by 
Klauber. 

Upon  the  case  as  now  presented  no  final  decree,  which 
will  properly  adjust  the  rights  of  the  parties,  can  be  entered. 
The  case  must  be  referred  to  a  master  to  make  inquiry  and 
report,  whether  the  defendant  has  adopted  the  mode  lyhich 
causes  least  waste  in  taking  the  water  from  the  river,  and 
if  not,  what  mode  consistent  with  the  fair  and  beneficial  use 
of  the  water  by  him  can  be  adopted;  what  means  are  em- 
ployed to  return  the  water  to  its  natural  channel,  and  are 
they  the  means  best  calculated  to  prevent  waste,  if  not  or 
if  none  have  been  employed,  what  method  will  best  effect 
that  object;  what  amount  of  water  per  acre  is  needed  dur- 
ing the  irrigating  season  to  irrigate  defendant's  land;  some 
standard  of  measurement  of  the  water,  and  the  quantity 
measured  by  such  standard,  flowing  in  the  river  and  in  de- 
fendant's ditch  at  the  time  mentioned  in  the  bill.  Until  the 
court  is  in  possession  of  these  facts  it  is  not  possible  to  de- 
termine the  extent  to  which  the  use  by  the  defendant  was 
unreasonable,  and  to  which  he  ought  to  be  injoined.  The 
decree  of  the  court  must  be  drawn  up  accordingly,  and  all 
other  matters  are  reserved  until  the  coming  in  of  the 
master's  report. 
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In  re  Robert  Bailey. 

District  Court,  Distbiot  of  Obeqon. 
Junk  1,  1872. 

1.  *'Abmib8"  ov  the  Unitrd  States  does  not  Inclttde  Mabinss. — The 
word  ** armies,"  as  used  in  the  acts  of  congress,  and  particularly  in  sec- 
tion 20,  of  the  act  of  July  17,  1872  (12  Stat.  597),  does  not  include 
"marines." 

Before  Deadt,  District  Judge. 

Section  21  of  the  Act  of  July  17,  1862  (12  Stat  597), 
provides: 

'^  That  any  alien,  of  the  age  of  twenty-one  years  and  up- 
wards, who  has  enlisted  or  shall  enlist  in  the  armies  of  the 
United  States,  either  the  regular  or  Yolunteer  forces,  and 
has  been  or  shall  be  hereafter  honorably  discharged,  may 
be  admitted  to  become  a  citizen  of  the  United  States,  upon 
his  petition,  without  any  previous  declaration  of  his  inten- 
tion to  become  a  citizen  of  the  United  States,  and  that  he 
shall  not  be  required  to  prove  more  than  one  year's  resi- 
dence within  the  United  States,  previous  to  his  application 
to  become  such  citizen;  and  that  the  court  admitting  such 
alien,  shall,  in  addition  to  such  proof  of  residence  and  good 
moral  character  as  is  now  provided  by  law,  be  satisfied  by 
competent  proof  of  such  person  having  been  honorably  dis- 
charged from  the  service  of  the  United  States  as  aforesaid.'* 

''On  May  6, 1872,  Eobert  Bailey  presented  his  petition  in 
this  court  praying  to  be  admitted  to  become  a  citizen  of  the 
United  States,  under  said  section. 

''The  evidence  produced  upon  the  hearing  of  the  petition 
satisfactorily  showed  that  the  petitioner  was  bom  in  En- 
gland more  than  twenty-one  years  prior  to  the  application, 
and  that  on  May  14,  1866,  he  enlisted  in  the  marine  corps 
of  the  United  States,  from  which  he  was  honorably  dis- 
charged on  May  14,  1870,  and  that  he  was  otherwise  quali- 
fied to  be  admitted  to  citizenship  under  said  section." 

The  court  being  in  doubt  whether  the  petitioner's  case 
came  within  the  statute,  the  matter  was  continued  for  ad- 
visement. 
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Deadt,  J. :  The  case  tarns  upon  the  question,  does  the 
phrase  '' armies  of  the  United  States  '*  include  *'*  the  marine 
corps  "  of  the  United  States? 

The  matter  was  submitted  by  the  petitioner  without  argu- 
ment, and  I  have  not  been  able  to  find  any  direct  authority 
upon  the  question.  It  may  be  admitted  that  the  word 
armies  or  army,  in  its  unlimited  and  most  general  sense, 
might  be  taken  to  include  all  the  organized  and  armed 
power  of  the  republic — its  fighting  forces,  whether  operat- 
ing on  sea  or  land,  or  both.  But  such  does  not  seem  to  be 
the  sense  in  which  it  has  been  used  in  prior  acts  of  congress. 
The  constitution  (Art.  II,  Sec.  2),  in  providing  that  ''the 
president  shall  be  commander-in-chief  of  the  army  and 
nayy  of  the  United  States,"  recognizes  them  as  diiferent 
and  distinct  bodies  or  organizations.  For  some  years  after 
the  organization  of  the  government,  the  term  ''army  '*  was 
not  used  in  the  legislation  of  congress.  At  the  first  session 
of  congress,  after  the  adoption  of  the  constitution,  congress 
passed  an  act  "to  adapt  to  the  constitution  of  the  United 
States  the  establishment  of  troops,"  raised  under  the  re- 
solution of  the  continental  congress  of  October  3,  1787  (1 
Stat.  95).  This  was  the  nucleus  of  the  present  army  of  the 
United  States.  No  mention  is  made  in  the  act  of  seamen 
or  marines,  and  at  the  time,  the  United  States  had  neither  a 
navy  nor  a  marine  corps.  The  act  does  not  use  the  term 
"army,"  but  describes  the  force  as  "  troops  in  the  service 
of  the  United  States,"  and  the  organization  as  an  "estab- 
lishment." 

This  act  was  superseded  by  the  "act  for  regulating  the 
military  establishment  of  the  United  States,"  passed  April 
30,  179(),  (1  Stat.  119)  which  provided  that  "1216  non-com- 
missioned officers,  privates  and  musicians"  should  be 
"raised  for  the  service  of  the  United  States,"  and  that  with 
their  officers  they  should  be  "formed  into  a  regiment  of 
infantry,  to  consist  of  three  battalions  and  one  battalion  of 
artillery."  This  act  was  followed  by  the  acts  of  March  3, 
1791,  (1  Stat.  222)  March  5,  1792  (1  Stat.  241,)  March  28, 
1792  (1  Stat.  246,)  June  7,  1794  (1  Stat.  390,)  all  of  which 
are  entitled  acts  to  fix  the  military  establishment  of  the 
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United  States  or  to  provide  for  protecting  its  frontiers. 
They  all  describe  land  forces  as  infantry  and  artillery,  bat 
are  silent  on  the  subject  of  the  navy  or  marine  corps.  In 
section  two  of  the  last  named  one  the  word  army  is  used  for 
the  first  time.  It  declares  that  the  pay  of  the  ''army"  shall 
not  be  in  arrears  more  than  two  months. 

These  were  followed  by  the  acts  of  March  3, 1795  (1  Stat. 
430,)  and  of  May  30,  1796  (1  Stat.  483,)  both  of  which  are 
entitled  as  acts  concerning  ''the  military  establishment  of 
the  United  States"  and  provided  exclusively  for  land  forces. 
Then  came  the  act  of  April  27, 1798  (1  Stat.  552,)  providing 
for  an  additional  regiment  of  "artillerists  and  engineers." 
Next  came  the  act  of  May  28,  1798  (1  Stat.  558,)  which 
authorized  the  president  "to  raise  a  provisional  army, "and 
provides  for  the  appointment  of  a  lieutenant-general,  who 
"may  be  authorized  to  command  the  armies  of  the  United 
States."  The  act  of  March  2, 1799  (1  Stat.  725,)  authorized 
the  president  "to  augment  the  army."  The  act  of  March 
3, 1799  (1  Stat.  749,)  provides  "  for  the  better  organizing  of 
the  troops  of  the  United  States."  It  uses  the  word  army 
frequently,  and  provides  (section  9)  that  a  commander  of 
the  army  shall  be  appointed.and  commissioned  by  the  style 
of  "general  of  the  armies  of  the  United  States." 

None  of  these  acts  contain  any  direct  provision  concern- 
ing seamen  or  marines,  nor  do  the  words  army  or  armies 
as  used  therein  appear  to  include  in  any  instance  persons 
serving  in  the  navy  or  marine  corps. 

The  first  act  for  the  establishment  of  the  navy  of  the 
United  States,  was  passed  March  27, 1794  (1  Stat.  360,)  and 
is  entitled  "an  act  to  provide  a  naval  armament."  By  this 
act  the  marines  were  constituted  an  integral  part  of  the 
navy — each  vessel  having  as  a  part  of  her  officers  and  crew 
one  lieutenant  and  a  certain  number  of  marines.  The 
marines  continued  upon  this  footing  until  the  passage  of 
the  act  of  July  11,  1798  (1  Stat.  594,)  entitled  "an  act  for 
the  establishing  and  organizing  a  marine  corps."  This  act 
provided  for  the  organization,  "in  addition"  to  the  then 
"military  establishment,"  of  a  separate  "  corps  of  marines." 
The  "companies  or  detachments"  of  this  "corps"  were  to 
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serve  on  the  ''armed  vessels"  of  the  United  States,  ''in 
lien  of  the  quotas  of  marines**  previously  provided.  This 
corps  ^as  made  "liable  to  do  duty  in  the  forts  and  garrisons 
on  the  sea  coast,  or  any  other  duty  on  shore,**  as  the  presi* 
dent  might  direct;  and  was  to  be  governed  by  "the  rules 
and  articles  of  war,  prescribed  for  the  military  establish- 
ment of  the  United  States,**  and  "the  rules  for  the  regula- 
tion of  the  navy  *  *  *  according  to  the  nature  of  the 
service  "  in  which  they  might  be  employed. 

In  the  case  of  2'he  United  States  v.  Freeman,  3  How.  564, 
it  was  held  that  although  the  marine  corps  was  declared  by 
the  act  of  July  11,  1798,  (supra)  to  be  an  addition  to  the 
military  establishment  of  the  United  States,  yet  the  officers 
of  the  marine  corps  were  not,  therefore,  included  in  the 
phrase  "officers  of  the  army.*' 

In  Wilkes  v.  Dinsmariy  7  How.  125,  it  was  held  that  prior 
to  the  act  of  1798  the  marines  were  a  part  of  the  crew  of  a 
vessel  of  the  navy,  and  that  ever  since  they  have  been  asso- 
ciated with  the  navy,  except  when  specially  detailed  by  the 
President  for  service  with  the  army;  and  that  they  were  to 
be  considered  as  embraced  "in  the  spirit  of  the  act  of  1837 
by  the  description  of  persons  'enlisted  for  the  navy.' " 

By  the  act  of  February  11,  1847  (9  Stat.  125,)  congress 
provided  that  each  officer  and  private  "enlisted  or  to  be 
enlisted  in  the  regular  army  or  regularly  mustered  in  any 
volunteer  company  for  a  period  not  less  than  twelve  months, 
who  has  served  or  may  serve  during  the  present  war  with 
Mexico,"  etc.,  should  receive  certain  bounty  land.  I  have 
not  been  able  to  find  any  decision  or  ruling  as  to  whether 
this  description  of  persons  included  marines  or  not.  But 
it  would  appear,  that  although  two  battalions  of  the  corps 
served  with  the  army  on  land  from  Vera  Cruz  to  the  city  of 
Mexico  they  were  not  considered  as  embraced  in  the  de- 
scription of  persons — officers  and  privates  of  the  army,  and 
therefore,  congress  by  joint  resolution  of  August  10,  1848, 
(9  Stat.  340)  declared  that  the  officers  and  privates  "of  the 
marine  corps  who  had  served  with  the  army  in  the  war  with 
Mexico"  should  "be  placed  in  all  respects  as  to  bounty 
land  *  ^  ^  on  a  footing  with  the  officers  and  privates 
of  the  army." 
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So  the  act  of  September  28,  1850,  (9  Stat.  620,)  which 
gave  certain  lands  as  a  bounty  to  the  officers  and  privates 
"who  performed  military  service  in  any  regiment,  company 
or  detachment  in  the  service  of  the  United  States,"  in 
certain  wars,  appears  not  to  have  been  considered  sufficient 
to  describe  seamen  or  marines,  and  accordingly  congress 
by  the  act  of  March  3,  1865  (10  Stat.  101,)  gave  a  similar 
bounty  to  the  officers  and  privates  of  the  navy  and  marines. 

Is  there  anything  in  the  matter  of  the  act  of  1862,  or  the 
circumstances  under  which  it  was  enacted,  to  require  or 
authorize  the  court  to  give  the  word  army  or  armies  a 
broader  or  different  signification  than  appears  to  have  been 
given  to  it  in  the  instances  above  cited  ? 

And  first,  the  act  was  passed  early  in  the  progress  of  the 
late  civil  war,  which  in  the  main  was  a  conflict  upon  land. 
It  offered  the  boon  or  privilege  of  American  citizenship  to 
any  person  who  would  honorably  serve  in  the  armies  of  the 
United  States,  upon  only  one  years  residence  in  the  country, 
and  otherwise  upon  terms  more  favorable  than  it  was 
offered  to  others. 

The  object  of  the  provision  is  apparent.  The  government 
was  endeavoring  to  raise  large  bodies  of  troops  to  carry  on 
a  gigantic  war  upon  land,  and  this  was  a  means  to  aid  in 
accomplishing  that  end — to  induce  aliens  to  enlist  in  the 
armies  of  the  United  States.  By  the  act  of  July  25,  1861 
(11  Stat.  318),  the  maximum  of  the  marine  corps  was  fixed 
at  2,600  privates.  It  is  not  reasonable  to  suppose  that  con- 
gress would  resort  to  this  extraordinary  means  to  keep  up  a 
marine  corps  of  only  2,500  men,  particularly  when  it  is  re- 
membered that  persons  serving  in  that  corps  were  by  law 
entitled  to  the  extraordinary  privilege  of  prize  money. 

No  alien  has  a  right  to  become  an  American  citizen,  ex- 
cept upon  such  terms  and  conditions  as  congress,  in  leg- 
islating for  the  common  weal,  may  prescribe.  The  act  un- 
der consideration  entitles  persons  who  may  honorably  serve 
in  the  armies  of  the  United  States,  to  this  high  privilege, 
and  the  court  is  not  authorized  to  enlarge  it,  by  construc- 
tion, so  as  to  include  a  class  of  persons,  who  do  not  appear 
to  be  within  its  spirit  or  letter. 
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The  term  army  or  armies  has  never  been  used  by  con- 
gress, so  far  as  I  am  advised,  so  as  to  include  the  navy  or 
marines,  aud  there  is  nothing  in  the  act  of  1862,  or  the  cir- 
cumstances which  led  to  its  passage,  to  warrant  the  con- 
clusion that  it  was  used  therein  in  any  other  than  its  loug 
established  and  ordinary  sense — the  land  force,  as  dis- 
tinguished from  the  navy  and  marines. 

On  a  former  occasion,  this  court  decided  orally,  that  a 
seaman  was  not  within  the  provision  of  this  act.  Upon 
further  and  careful  examination  of  the  subject,  I  am  unable 
to  find  any  substantial  reason  for  concluding  that  there  is 
any  difference  in  this  respect  between  a  seaman  and  a 
marine,  or  that  persons  who  have  served  as  either  are  to  be 
regarded  as  having  served  in  the  armies  of  the  United 
States,  within  the  ordinary  and  long  established  meaning 
of  that  term.  And  if  I  am  mistaken  in  this  conclusion,  the 
petitioner  is  not  without  nemedy.  Congress,  if  it  sees 
proper,  may  extend  the  act  of  1862,  to  marines  by  name,  as 
it  did  the  bounty  land  acts  of  February  11,  1847,  and  Sep- 
tember 28,  1850. 


T.  J.  Edmondson,  Plaintiff  in  Error^  v.  H.  C.  Hyde, 
Assignee  in  Bankruptcy^  Defendant  in  Error. 

CiBomr  Court,  Distbigt  of  Caijfobnia. 
Ju»K  17,  1872. 

1.  Brmbdi&Ii  Statutrs  should  be  liberally  oonstmed  to  advance  the  remedy, 

rather  than  strictly  to  the  destruction  of  a  right. 

2.  MoBxaAOXB  Void  as  to  Asbiqkkb  in  Banxbitftct.— Under  thebankmpt  act, 

mortgages  and  bills  of  sale  of  personal  property,  which  are  void  as  to 
creditors  under  the  statute  of  frauds  of  the  State  where  the  transactions 
occur,  are  void  as  to  the  assignee  in  bankruptcy. 
8.  ExxxpnoN  AS  to  MoBTaAGXB  IN  Void  Mobtoaob. — ^Where  the  bankrupt 
makes  no  claim  to  have  set  apart  a  portion  of  his  property,  to  which  he 
is  entitled  imder  a  statute  exempting  property  from  seizure  and  sale 
under  execution,  a  mortgagee  in  a  mortgage  embracing  the  property 
executed  by  the  bankrupt,  void  as  to  creditors  under  the  statute  of 
frauds,  is  not  in  a  position  which  entitles  him  to  have  such  property  set 
aside  as  belonging  to  him  by  virtue  of  his  mortgage. 
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4.  JusoKXMT  voB  CoiN. — Where  the  District  Court  fonnd  the  yalae  of  pro])- 
erty  recovered  by  the  assignee  in  bankniptcy  in  "  gold  coin/'  and  ac- 
cordingly rendered  judgment  for  coin,  the  circuit  court  refused  to  reverse 
the  judgment  on  that  ground. 

Before  Sawyer,  Circuit  Judge. 

Error  to  the  District  Court  in  proceedings  by  the  as- 
signee in  bankruptcy,  to  recover  the  value  of  the  assets  of 
the  bankrupt. 

The  district  court  found  the  facts  to  be  as  follows : 

On  January  10,  1869,  F.  B.  Clark,  one  of  the  bankrupts, 
executed  and  delivered  to  Edmondson  a  bill  of  sale  of  cer- 
tain personal  property,  embracing  a  part  of  that  in  dispute, 
the  object  being  to  secure  the  payment  of  moneys  to  be 
advanced  by  said  Edmondson  to  Clark.  Subsequently, 
May  1,  1869,  said  Clark  executed  and  delivered  to  said 
Edmondson  a  second  bill  of  sale,  of  certain  personal  prop- 
erty, embracing  a  part  of  that  now  in  controversy,  to  secure 
the  payment  of  moneys  advanced  by  the  latter  to  the  former. 
Afterward,  on  February  1,  1870,  said  Clark  executed  and 
delivered  to  said  Edmondson  a  chattel  mortgage  of  all  the 
personal  property  of  said  Clark,  being  a  part  of  the  prop- 
erty now  in  controversy,  and  consisting  of  horses,  harness, 
wagons,  cows,  swine,  farming  utensils,  household  furniture, 
etc.,  but  none  of  it  being  articles  of  the  description  given 
in  the  statute  of  California  entitled  ''  An  act  in  relation  to 
personal  mortgages  in  certain  cases,'*  approved  May  11, 
1853  (Statutes  1853,  153),  and  the  acts  supplementary  to, 
and  amendatory  thereof. 

Said  chattel  mortgage  was  given  to  secure  advances  of 
money  by  Edmondson  to  Clark.  No  delivery  of  possession 
of  the  property  described  in  said  bills  of  sale  and  mortgage, 
or  either  of  them,  accompanied  the  execution  of  the  same, 
or  either  of  them,  nor  was  there  any  possession  taken  there- 
under till  May  10,  1870;  on  which  day,  Edmondson  took 
possession  of  all  the  personalty  of  both  the  bankrupts,  ex- 
cept their  household  furniture — the  property  so  taken  into 
possession  being  all  the  property  of  which  they  were  pos- 
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sessed — and  removed  the  same  from  the  premises  of  the 
bankrupts,  and  applied  it  to  the  payment  of  his  claims 
against  them. 

Three  days  subsequent  to  so  taking  possession,  that  is  to 
say,  May  13,  1870,  said  chattel  mortgage  was  recorded  in 
the  office  of  the  recorder  of  Alameda  county.  Said  bank- 
*  rapts,  F.  B.  and  T.  J.  Clark,  were  co-partners  in  the  busi- 
ness of  farming  in  Livermore  valley,  Alameda  county,  State 
of  California.  On  said  May  10,  1870,  said  bankrupts  were 
insolvent,  and  were  in  contemplation  of  bankruptcy;  and  at 
the  time  of  taking  possession  of  said  property,  as  aforesaid, 
the  said  Edmondson  was  well  aware  of  the  insolvent  condi- 
tion of  said  bankrupts.  The  cash  value  of  the  property 
taken  by  him  was  four  thousand  three  hundred  and  ten  dol- 
lars and  seventy-five  cents  (14,310.76)  in  gold  coin  of  the 
United  States. 

June  10,  1871,  proceedings  in  bankruptcy  were  com- 
menced against  said  F.  B.  and  F.  J.  Clark  by  filing  a  peti- 
tion by  their  creditors,  and  June  21,  they  were  adjudged 
bankrupts  on  said  petition. 

In  due  course  of  proceedings,  Hyde,  the  defendant  in  er- 
ror, was  appointed  and  qualified  as  assignee  of  said  bank- 
rupts, and  afterward,  as  such  assignee,  he  instituted  this 
proceeding  against  Edmondson,  plaintiff  in  error,  to  recover 
the  value  of  said  property  now  in  controversy.  On  the  fore- 
going state  of  facts,  the  district  court  held: 

1.  That  the  said  bills  of  sale  not  being  accompanied  by 
an  immediate  change  of  possession,  were  void  under  the 
statute  of  frauds  of  the  State  of  California,  as  against  all 
persons  but  the  parties  thereto. 

2.  That,  for  the  same  reason,  and  because  the  property 
attempted  to  be  mortgaged,  is  not  of  the  kind  which,  by 
the  stiitute  of  California,  can  be  mortgaged  by  a  recorded 
chattel  mortgage,  without  a  change  of  possession,  is  also 
void  as  against  all  persons  other  than  the  parties  thereto. 

3.  That  the  taking  possession  by  the  mortgagee  subse- 
quently, and  with  notice  of  the  insolvency  of  the  bankrupt, 
conferred  no  rights  upon  him  as  against  the  assignee. 

4.  That   the    assignee,   as    the    representative  of    the 
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creditors  of  the  bankrapts,  is  entitled  to  recover  the  prop- 
erty so  attempted  to  be  sold,  or  mortgaged^  or  the  value 
thereof,  the  property  having  been  disposed  of. 

Judgment  was  thereupon  rendered  for  the  said  value  in 
gold  coin. 

The  cause  having  been  taken  to  the  circuit  court  on  writ 
of  error  by  Edmondson,  the  correctness  of  these  conclusions 
was  presented  for  review. 

Wm.  H,  Patteraon,  for  plaintiff  in  error. 

H.  C.  Hyde,  in  propi^  persona,  for  defendant  in  error. 

Sawyer,  Circuit  Judge.  The  statute  of  frauds  of  the 
State  of  California,  contains  the  following  provisions,  viz. : 

*'  Section  15.  Every  sale  made  by  a  vendee  of  goods  and 
chattels  in  his  possession,  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the  same  be  ac- 
companied by  an  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
sold  or  assigned,  shall  be  conclusive  evidence  of  fraud,  as 
against  the  creditors  of  the  vendee,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers 
in  good  faith.*' 

"  Section  17.  No  mortgage  of  personal  property  here- 
after made,  shall  be  valid  against  any  other  person  than  the 
parties  thereto,  unless  possession  of  the  mortgaged  property 
be  delivered  to  and  retained  by  the  mortgagee." 

Under  these  provisions,  it  is  well  settled  by  numerous 
decisions  of  the  Supreme  Court  of  the  State,  that  without 
an  immediate  and  continued  change  of  possession,  sales 
and  mortgages  of  personal  property  are  absolutely  void  as 
against  creditors.  The  statute  of  this  State  is  much  more 
stringent  than  the  statutes  of  13th  and  27th  Elizabeth,  and 
the  various  statutes  of  New  York,  and  several  other  States, 
and  cuts  off  many  questions  which  arose  under  those  acts. 
{Wood\.  Bagby,  29  Cal.  475,  479.) 

It  was  settled  by  the  Supreme  Court  of  California  so  long 
ago  as  1856,  that,  under  the  statute  of  frauds  of  that  State, 
the  change  of  possession  must  be  immediate,  and  a  sale  or 
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mortgage,  being  Toid  at  its  inception,  for  want  of  such 
change  of  possession,  that  a  subsequent  delivery  before  a 
creditor  acquires  his  lien,  does  not  render  it  yalid  as  to 
such  creditors — that  being  void  originally,  it  does  not  be- 
come valid  from  the  date  of  a  possession  subsequently  taken. 
(Ckenery  v.  Palmer,  6  Gal.  121;  see  also  HackeU  v.  Manlove, 
14  Cal.  89;  Woods  v.  Bugbee,  29  Cal.  471.) 

The  case  of  Chenery  v.  Palmer,  so  far  as  I  am  aware,  has 
never  since  been  overruled,  or  questioned  by  the  court. 
This  construction  of  the  statutes  of  California  must  govern 
this  court,  and  it  must  therefore  be  assumed  that,  under 
the  statute  of  frauds  of  California,  the  bills  of  sale  and 
mortgage  in  question  are  void  as  to  the  creditors  of  Clark, 
and  confer  no  rights  upon  Edmondson  as  against  them. 
The  record  subsequently  made  availed  nothing.  The  prop- 
erty could  not,  under  the  statute,  in  any  event,  be  validly 
mortgaged  by  a  recorded  mortgage,  without  a  change  of 
possession.  This  being  so,  we  come  to  the  important  ques- 
tion in  the  case,  what  relation  does  the  assignee  in  bank- 
ruptcy hold  to  the  property,  and  what  relation  does  he  sus* 
tain  to  the  creditors  and  the  bankrupt?  On  the  one  hand  it 
is  contended  that  the  assignee  represents  the  bankrupt,  and 
stands  exactly  in  his  shoes;  that  his  position  is  no  better 
and  no  worse;  that  he  can  set  up  no  right  against  the  ven- 
dee, or  mortgagee,  that  the  bankrupt  could  not  set  up;  and 
as  the  transactions  were  valid>  as  between  Clarke  and  Ed- 
mondson, they  are  valid  as  to  him. 

On  the  other  hand,  it  is  insisted  that  the  assignee  repre- 
sents the  creditors,  and  as  these  conveyances  are  void  as  to 
them,  it  is  void  as  to  the  assignee,  and  he  is  entitled  to  the 
property.  On  this  point  the  decisions  in  the  district  and 
circuit  courts  appear  to  be  conflicting,  as  will  be  seen  by 
reference  to  6  American  Law  Beview,  p.  50,  where  they  are 
collected  and  reviewed.  To  my  mind,,  the  conclusion  that 
the  assignee  under  the  present  bankrupt  act,  whatever  the 
rule  may  have  been  under  former  bankrupt  acts,  English  or 
American,  takes  the  property  as  against  the  vendee  or 
mortgagee  in  a  bill  oi  sale  or  mortage,  void  as  against 
creditors  under  the  statute  of  frauds,  is  clearly  correct. 
16 
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Undoubtedly,  in  some  respects,  the  assignee  is  a  represent- 
ative of  the  bankrupt,  but  as  to  the  property  of  the  bankrupt, 
its  administration  and  distribution  he  primarily  represents 
the  creditors.  The  whole  object  of  taking  possession  of 
the  property  of  the  insolvent  is,  to  distribute  it  equally  and 
equitably  among  his  creditors  according  to  their  several 
rights.  It  is  to  give  to  the  creditors,  so  far  as  the  property 
will  go,  that  which  under  the  law  they  are  entitled  to  obtain 
in  some  form.  The  creditors  themselves,  not  the  bankrupt, 
choose  the  assignee,  or,  upon  their  failure  to  choose,  the 
judge  or  register  selects  him.  Upon  what  principle,  unless 
he  represents  their  interests  in  this  particular?  The  con- 
stituent or  principal  usually  appoints  his  own  representa- 
tive, why  not  in  this  case?  (Sec.  14.)  The  property,  in 
fact,  at  once  goes  into  the  custody  of  the  law,  primarily  for 
the  benefit  of  the  creditors,  and  the  assignee  himself  is  but 
an  officer  of  the  court,  to  administer  and  distribute  the 
property  under  its  direction  to  the  creditors  according  to 
their  rights,  as  recognized  by  the  law  at  the  time  of  the  in- 
stitution of  the  proceedings,  except  so  far  as  preferences 
are  designated.  Section  14  provides  what  the  effect  of  the 
assignment  shall  be,  and  among  other  things,  ''That  no 
mortgage  of  any  vessel,  or  any  goods  or  chattels  made  as 
security  for  any  debt,  or  debts  in  good  faith,  and  for  present 
considerations,  and  otherwise  valid  and  duly  recorded,  pur- 
suant to  any  statute  of  the  United  States,  or  of  any  State, 
shall  be  invalidated  or  affected  hereby;  and  all  the  property 
conveyed  by  the  bankrupt  in  fraud  of  his  creditors  *  *  *  * 
shall,  in  virtue  of  the  adjudication  in  bankruptcy,  and  the 
appointment  of  his  assignee,  be  at  once  vested  in  such  as- 
signee; and  he  may  sue  for  and  recover  said  estate,  debts, 
and  effects,  etc." 

Now  what  mortgages  are  here  carefully  protected  against 
the  general  creditors?  The  act  plainly  specifies  them. 
They  are  such,  only  as  are  "  otherwise  valid  and  duly  re- 
corded pursuant  to  any  statute  of  the  United  States,  or  of 
any  State."  But  the  sales  and  mortgages  in  question  were 
not  ''otherwise  valid,"  or  duly  recorded,  bat  on  the  con- 
trary, were  expressly  made  void  as  to  creditors  by  the 
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statute  of  California.  They  are  not  enumerated  as  pro- 
tected iu  favor  of  the  vendee  and  mortgagee,  but  on  the 
contrary  carefully  excluded.  The  attention  of  congress  was 
specially  called  to  chattel  mortgages,  and  the  language  of 
the  act  is  carefully  framed,  so  as  to  recognize  and  protect 
such  liens  as  were  already  valid  by  the  laws  of  the  land — 
the  statutes  of  the  United  States,  or  of  the  State,  where  the 
transactions  occurred.  I  do  not  see  why  the  maxim  exprea- 
sio  unitts  est  exdusio  aUeriua  is  not  peculiarly  applicable  in 
this  case.  Besides,  the  act  goes  on  to  provide  in  express 
terms,  that  "  all  property  conveyed  by  the  bankrupt  in  fraud 
of  his  creditors  *  *  *  *  shall,  in  virtue  of  the  adjudication 
of  bankruptcy,  and  the  appointment  of  his  assignee,  be  at 
once  vested  in  such  assignee,  etc." 

What  does  this  phrase,  **in  fraud  of  his  creditors," 
mean?  Can  it  be  limited  to  property  conveyed  with  a 
specific  intent  to  defraud  creditors,  or  is  it  to  be  extended 
to  conveyances  in  fraud  of  creditors  in  the  technical  and 
legal  sense  of  the  term  ?  If  the  latter  there  is  an  end  of  the 
controversy,  for,  in  that  sense,  the  statute  in  express  terms 
says,  the  property  shall  go  to  the  assignee.  Upon  what 
principle  can  the  construction  be  limited  to  the  former 
class?  The  conveyances  in  question  are  in  fraud  of  his, 
Clark's  creditors,  under  the  statute  of  frauds  of  the  State, 
for  the  language  of  the  statute  is,  that  a  want  of  an  imme- 
diate and  continued  charge  of  possession,  **  shall  be  con- 
clusive evidence  of  fraud  as  against  creditors.'*  They  are, 
therefore,  both  within  the  letter  and  spirit  of  the  bankrupt 
act. 

All  conveyances  made  void  as  against  creditors  by  the 
statute  of  frauds,  in  legal  contemplation  are  made  in  fraud 
of  such  creditors,  whether  they  are  fraudulent,  in  fact,  by 
specific  intent,  or  only  fraudulent  in  law.  Generally  such 
conveyances  are,  almost][necessarily,  fraudulent  in  fact,  as 
well  as  in  legal  contemplation.  A  party  who  mortgages  a 
stock  of  goods  for  example,  and  yet  retains  possession,  con- 
trols and  sells  them,  and  surrounds  them  with  all  the 
indicia  of  ownership  in  himself,  lulls  existing  creditors  into 
a  false  security,  and  induces  others  to  credit  him  on  the 
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supposition  of  his  ownership,  thus  working  actual  fraud, 
whether  so  specifically  intended  or  not.  This  result  having 
been  found  in  practice  to  be  so  common,  the  dictates  of 
good  policy  suggested  that  the  law  should,  in  all  cases,  de- 
clare that  to  be  fraudulent  in  contemplation  of  law,  regard- 
less of  any  specific  intent,  which  was  ordinarily  found  to  be 
so  in  fact.  The  term,  ''in  fraud  of  his  creditors,"  is  used 
in  a  statute  relating  to  a  subject  mafcter,  in  which  frauds  of 
the  character  provided  for  in  the  statute  of  frauds  have  al- 
ways abounded;  and  it  must  be  presumed,  that  congress 
intended  to  use  the  term  in  its  broadest  technical,  or  legal 
sense.  The  occasion  demanded  such  a  use,  and  congress 
would,  naturally,  so  provide,  for  its  object  was  remedial  as 
to  creditors — to  furnish  a  remedy  in  place  of  other  remedies 
taken  away  by  the  bankrupt  act.  A  liberal  construction 
must  be  given  to  advance  the  remedy,  rather  than  a  strict 
one  to  destroy  the  right.  '  There  is  nothing  in  the  act  to  in- 
dicate that  it  was  intended  to  be  limited  to  conveyances 
made  with  a  specific  intent,  at  the  time,  to  defraud  credi- 
tors. I  find  nothing  in  the  statute  as  a  whole,  which  mani- 
fests an  intent  to  infringe  the  rights  of  creditors,  or  to  take 
away  all  remedy  for  an  existing  right,  which  would  be 
equivalent  to  destroying  the  right  itself ;  but  on  the  contrary, 
the  statute  read  as  a  whole  shows,  that  the  assignee  is  in- 
tended to  be  an  officer  of  the  court,  acting  under  its  direc- 
tion, to  take,  administer  and  distribute  the  property  of  the 
bankrupt  primarily  for  the  benefit  of  all  the  creditors, 
without  impairing  their  rights  in  any  particular  except  as 
specifically  provided.  Any  other  construction  would  abso- 
lutely abrogate  the  statutes  of  frauds  of  the  several  States, 
and  practically  validate,  as  to  creditors,  these  transactions, 
which  such  statutes  say  shall  be  void,  and  take  from  the 
creditors  that  property,  which  the  State  statute  says  they 
shall  have,  and  give  it  to  the  fraudulent  vendee,  or 
mortgagee,  when  the  State  law  says  he  shall  not  have  it. 

Let  us  see  how  such  a  construction  would  operate  in 
California,  for  example.  In  this  State,  any  creditor  upon 
a  contract  for  the  direct  payment  of  money,  made  or  pay- 
able within  the  State,  upon  default  of  payment,  may  attach 
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the  goods  of  his  deblor  at  once,  not  for  the  purpose  of  ob- 
taining jurisdiction  of  the  party,  but  as  a  levy  upon  the 
goods  in  advance  of  the  judgment  to  secure  the  payment  of 
his  demand.  A  merchant  secretly  mortgages  or  conveys 
his  entire  stock  in  trade  to  a  third  party,  but  retains  pos- 
session, and  goes  on  with  his  business  in  the  usual  way, 
obtaining  further  credit  on  the  faith  of  appearances,  but  is 
finally  unable  to  meet  his  obligations.  His  creditors — all 
perhaps  relying  on  appearances,  have  become  so  since  the 
said  mortgage  or  sale — attach  his  goods.  The  statute  of 
Oalifornia  says  that  the  sale  or  mortgage  is  void  as  to  the 
creditors,  and  gives  the  property  to  them  through  the  legal 
proceedings  taken,  or  that  may  be  taken.  But  as  soon  as 
an  attachment  has  been  levied,  the  debtor  himself,  or  some 
creditor,  files  a  petition  in  bankruptcy;  an  adjudication  of 
bankruptcy  follows;  an  assignee  is  appointed,  and  thereby 
the  attachments  are  all  dissolved,  and  the  creditors  for- 
bidden to  proceed  in  the  State  courts  to  enforce  their  claims 
to  the  property.  The  assignee  steps  into  the  bankrupt's 
shoes,  and  as  he  represents  the  bankrupt  only,  the  convey- 
ance or  mortgage,  although  void  as  to  creditors,  under  the 
statute  of  frauds,  is  valid  as  between  him  and  the  fraudulent 
vendee  or  mortgagee,  and  the  property  is  taken  from  the 
creditors  who  have  already  fastened  upon  it;  or  if  they  have 
not  done  so,  might  do  so  under  the  laws  of  the  State,  and 
given  to  such  fraudulent  vendee,  or  mortgagee,  in  direct 
contravention  of  the  statutes  of  the  State,  and  the  rights  of 
creditors  under  them.  Such,  evidently,  must  be  the  result, 
unless  an  actual  intended  fraud  can  be  proved.  And  if  this 
view  is  adopted,  experience  shows  that  we  shall  have  an 
abundance  of  such  cases.  In  that  view,  the  bankrupt  act 
kindly  steps  in,  and  does  for  the  debtor  and  his  fraudulent 
grantee  that  which  they  originally  set  out  to  do,  but  which 
the  statute  of  the  State  declares  shall  not  be  done.  The 
fraud  upon  creditors  which  the  State  statutes  seeks  to  pre- 
Tent,  the  bankrupt  act  aids  the  parties  to  fully  accomplish. 
These  consequences  cannot  be  avoided,  unjust,  unreason- 
able, or  absurd  as  they  may  seem,  if  such  is  clearly  the 
proper  construction  of  the  bankrupt  act.     But  when  the 
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construction  is  wholly  deduced  as  a  matter  of  reasoning, 
from  the  position  of  the  assignee  as  a  supposed,  rather  than 
an  expressly  declared  personal  representative  of  the  bank- 
rupir-for  there  is  no  express  provision  in  the  act  pointing 
directly  or  inferentially,  to  the  relation  as  so  claimed  to 
exist — I  think  it  legitimate  to  look  to  such  unjust,  unreason- 
able or  absurd  results  with  a  view  of  ascertaining,  whether 
it  is  at  all  probable  that  they  could  have  been  contemplated 
by  congress  in  passing  the  act.  In  my  own  judgment,  such 
could  not  have  been  the  intention  of  the  legislator.  Be- 
sides, the  whole  tenor  of  the  act  indicates  to  my  mind,  that 
it  was  intended  to  protect  the  rights  of  the  creditors  as 
against  the  debtor  and  his  fraudulent  grantee,  as  they  ex- 
isted under  the  laws  in  force  where  the  transaction  occurs, 
and  that,  in  this  particular,  the  assignee  primarily  repre- 
sents the  creditors,  rather  than  the  debtor.  I  am  satisfied 
from  the  clause  before  quoted,  read  in  connection  with  the 
other  provisions  of  the  act,  that  the  assignee  under  the  pres- 
ent act,  whatever  may  be  true  of  former  acts,  was  designed 
to  succeed  to  the  rights  of  property  in  those  cases  of  secret 
conveyance,  which  were  not  "  otherwise  valid  and  duly  re- 
corded pursuant  to  any  statute  *  *  *  of  any 
State,"  and  to  all  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors,  whether  the  conveyance  was  merely 
fraudulent  in  law,  or  was  fraudulent  in  fact.  My  conclu- 
sion is,  that  the  assignee  is  entitled  to  the  property  in  ques- 
tion. In  this  view  I  am  supported  by  Chief  Justice  Chase 
on  the  Circuit  (7n  re  Wynne,  4  B.  B.  5. )  As  quoted  in  the 
American  Law  Beview,  he  says:  ''It  may  be,  and  we  think 
it  is  true,  that  if  the  deed  remained  unrecorded  when  the 
petition  in  bankruptcy  was  filed,  the  title  of  the  assignee 
would  have  prevailed  against  any  claim  under  the  deed;  for 
the  assignee  represents  the  creditors,  and  the  statute  of 
Virginia  expressly  declares  'any  deed  of  trust  void  as  to 
creditors '  until  and  except  from  the  time  it  is  duly  admitted 
to  record.  It  is  not  an  unreasonable  construction  of  the 
bankrupt  act,  as  we  think,  which  regards  it  as  vesting  in 
the  assignee,  for  the  benefit  of  creditors  in  general,  the 
estate  of  the  bankrupt,  discharged  of  liens  or  trust  which, 
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at  the  time  of  the  petition,  are  valid  only  inter  partes,  under 
the  statute  of  the  State  in  which  they  are  claimed  to  exist." 
(6  Am.  L.  Eev.  53.) 

So,  also,  in  Bank  of  Leavenworth  v.  Hunt,  11  Wall.  394, 
the  reasoning  of  the  court  is  very  pointedly  to  the  same 
effect.  This  was,  also,  a  suit  by  the  assignee  in  bankruptcy 
to  recover  personal  property  of  the  bankrupt  from  the  mort- 
gagee in  a  mortgage  not  recorded  as  required  by  the  statute 
to  give  it  validity.  The  assignee  recovered.  The  judgment 
was  affirmed  by  the  supreme  court.  One  of  the  grounds 
upon  which  the  decision  is  put  is,  that  the  supposed  agree- 
ment, if  established,  was  void  as  against  other  creditors  of 
the  bankrupt  under  the  statute  of  frauds  of  Kansas.  (11  Wal. 
394,  395.)  Thus  the  principle  is  expressly  recognized,  that 
as  between  the  mortgagee  in  a  mortgage,  void  as  against 
creditors  under  the  statute  of  frauds,  for  want  of  a  proper 
registry,  and  the  assignee  in  bankruptcy,  the  assignee  is 
entitled  to  the  property.  The  district  court  in  this  district 
has  so  ruled  repeatedly,  and  so  clear  did  the  proposition 
seem  to  me,  that  I  have  on  more  than  one  occasion  affirmed 
its  ruling  on  writ  of  error,  without  any  extended  discussion 
of  the  question.  I  should  do  so  now,  but  for  the  fact  that 
ooxinsel  have  called  my  attention  to  a  very  recent  decision 
of  the  supreme  court,  in  Gibson  et  ah  v.  Warden  ei  al.,  not 
yet  reported,  which,  they  earnestly  insist,  settles  the  ques- 
tion the  other  way. 

This  makes  it  necessary  to  re-examine  the  question  in  the 
light  of  that  decision.  It  must  be  confessed  that  an  ob- 
servation made  in  stating  the  grounds  of  the  decision  affords 
some  support  to  the  position  taken  by  counsel  of  the  plaint- 
iff in  error;  and  upon  a  hasty  reading,  I  was  inclined  to 
think  that  principles  were  stated  that  would  lead  to  the  re- 
sult claimed;  but  the  precise  question  was  not  involved, 
and  upon  a  more  attentive  perusal,  I  am  satisfied  that  the 
point  was  not  decided,  or  intended  to  be  decided,  or  cov- 
ered by  the  principles  laid  down.  The  question  was  not  in 
the  case.  There  is  this  broad  difference  between  that  case 
and  the  one  now  under  consideration.  In  Gibson  v.  Warden, 
under  the  statute  of  frauds  of  the  State  of  Ohio,  as  construed 
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by  the  supreme  coart  of  that  state,  the  mortgage  in  question 
was  valid  from  the  date  of  dellverj,  and  the  delivery  took 
place  in  time  to  render  it  valid  as  to  the  creditors.  In  that 
case,  then,  the  mortgage  in  question  was  a  valid  mortgage 
as  to  the  creditors,  as  well  as  inter-^ arties.  So  far  as  the 
statute  of  frauds  of  Ohio  was  concerned,  there  was,  there- 
fore, no  question  between  an  assignee  in  bankruptcy  and  a 
mortgagee,  in  a  mortgage  void  under  the  statute  of  frauds. 
In  the  case  now  in  hand,  the  sales  and  mortgage  are  void 
under  the  statute  of  frauds  of  California,  as  the  construction 
is  settled  by  the  supreme  court  of  the  State,  and  the  ques- 
tion is  between  the  assignee  and  vendee  and  mortgagee  in 
sales  and  mortgages  so  void  under  the  statute  of  frauds. 
The  mortgage  in  Gibson  v.  Warden  being  valid  as  to  the 
creditors  under  the  statutes  of  Ohio,  the  only  question  left 
was  whether  it  was  valid  under  the  thirty-fifth  section  of 
the  bankrupt  act.  The  thirty-fifth  section  does  not  declare 
that  mortgages  shall  be  void  for  want  of  delivery  of  posses- 
sion, or  want  of  registry.  It  only  provides  that  certain 
conveyances  made  to  evade  the  bankrupt  act,  within  certain 
times,  four  and  six  months,  before  the  filing  of  the  petition, 
shall  under  certain  prescribed  circumstances  be  void.  The 
mortgage  in  question  being  held  valid  as  to  creditors  under 
the  statute  of  frauds  of  Ohio,  the  question  remained  whether 
it  was  void  under  said  thirty-fifth  section  of  the  bankrupt 
act,  on  the  ground  of  its  having  been  made  for  the  purposes 
therein  prohibited,  within  four  or  six  months  before  filing 
the  petition.  The  mortgage  had  been  actually  made  more 
than  six  months  before  the  filing  of  the  petition,  but  posses- 
sion had  not  been  taken  till  three  days  within  six  months 
of  said  filing.  But  want  of  possession  is  not  stated  as  one 
of  the  elements  of  invalidity  by  the  provisions  of  that  sec- 
tion. 

Although  not  etated  in  tbis  precise  form,  the  result  seems 
to  be  that  the  possession  having  been  taken  in  time  to  ren- 
der the  mortgage  valid  as  to  creditors  under  the  statute  of 
Ohio,  no  further  question  arose  under  that  act;  and  as  the 
bankrupt  act  did  not  make  a  mortgage  void  for  want  of  a 
delivery,  or  record,  that  the  conveyance  must  be  deemed  to 
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have  been  made  for  the  purpose  of  the  thirty-fifth  section 
at  the  time  it  was  actually  made,  and  not  at  the  time  when 
possession  was  taken  under  it.     At  all  events,  it  was  held : 

1.  That  the  mortgage  was  valid  as  to  creditors  under 
the  statutes  of  Ohio. 

2.  That  with  reference  to  the  thirty-fifth  section  of  the 
bankrupt  act,  it  was  made  more  than  six  months  before  the 
filing  of  the  petition,  and  was,  therefore,  not  void  under 
that  act.  These  were  the  points  decided.  It  being  valid 
under  both,  it  was  a  valid  mortgage,  and  the  right  of  the 
mortgagee  was  superior  to  those  of  the  assignee.  I  do  not 
think  the  court  intended  to  hold,  or  to  lay  down  principles  ne- 
cessarily leading  to  the  result,  that,  had  the  mortgage  in  ques- 
tion been  void  as  to  creditors  under  the  statute  of  Ohio,  the 
mortgagee  would  still  have  been  preferred  to  the  assignee 
on  the  ground  that  the  assignee  strictly  represented  the 
bankrupt  only,  and  succeeded  to  his  status  with  respect  to 
the  mortgagee,  without  in  any  sense  representing  the  rights, 
or  succeeding  to  the  status  of  the  creditors.  The  decision 
seems  to  have  been  concurred  in  by  the  entire  court,  and  I 
cannot  think  the  court  would  have  squarely  overruled  the 
views  so  recently  and  pointedly  expressed  in  Bank  ofLeav^ 
entoorth  v.  Haiit^  and  by  the  chief  justice.  In  re  Wynne, 
upon  a  point  of  so  vital  importance,  and  so  wide  spread  in 
its  application,  and  consequences,  without  in  some  way  al- 
luding to  those  cases,  or  at  least  more  fully  discussing  the 
precise  question.  If  I  could  satisfy  myseU  that  such  was 
the  intention  and  decision  of  the  court,  I  should  unhesitat- 
ingly follow  it,  without  presuming  to  question  the  correct- 
ness of  the  determination.  As  I  do  not  understand  that 
the  court  has  intended  to  overrule  the  views  expressed  in 
those  cases,  or  to  lay  down  principles  which  would  neces- 
sarily lead  to  that  result,  and  as  my  own  convictions  are 
v^ry  decided  upon  the  points  now  in  issue,  I  shall  adhere  to 
my  former  ruling  until  the  Supreme  Court  has  an  opportu- 
nity to  examine  and  determine  the  precise  question.  The 
question  now  presented  frequently  arises  in  the  district 
court,  and,  I  am  informed,  is  already  pending  in  other 
cases.     Should  the  doctrine  contended  for  by  the  plaintiff 
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in  error  be  finally  established,  the  statute  of  frauds  of  this 
State,  so  far  as  relates  to  this  question,  would  hereafter  be 
nugatory,  and  might  as  well  be  stricken  from  the  statute 
book,  and  I  apprehend  in  many  cases  hereafter  arising 
but  little  property  will  be  found  uncovered  by  such  sales 
and  mortgages  to  be  distributed  among  general  creditors. 
At  all  events,  the  establishment  of  such  a  principle  would 
hold  out  large  inducements  for  the  commission  of  frauds  in 
this  convenient  form. 

Two  other  points  have  been  made,  though  not  much 
argued.  It  does  not  appear  whether  the  questions  present- 
ed by  them  were  raised  in  the  court  below  or  not.  One  is, 
that  certain  portions  of  the  property  in  question  were 
exempt  from  execution,  under  the  laws  of  California,  and 
that,  as  to  these  at  least  the  title  did  not  pass  to  the  assignee; 
but  is  in  Edmondson  by  virtue  of  his  bills  of  sale  and 
mortgage.  No  authority  has  been  cited  on  the  point.  The 
exemption  from  execution,  and,  I  think,  also  in  the  bank* 
rupt  act,  is  a  right  or  privilege  given  to  the  debtor  and 
bankrupt.  He  may  waive  it  by  not  claiming  the  exemption. 
The  bankrupt  did  not  treat  this  property  as  though  it  was, 
or  would  be,  claimed  under  the  exemption  law,  when  he  in- 
cluded it  with  other  like  property  in  his  said  bills  of  sale 
and  mortgage,  all  of  which  were  given  for  the  purpose  of 
security  only.  He  has  made  no  claim  himself  to  have  it  set 
apart  under  the  act.  If  the  bankrupt  does  not  choose  to 
assert  any  claim  to  have  it  exempted,  I  am  of  the  opinion, 
that  the  mortgagee  is  in  no  position  to  claim  it  as  against 
the  assignee. 

The  only  remaining  point  is,  that  judgment  is  rendered 
payable  in  ''gold  coin,"  without  finding  any  such  state  of 
facts  as  would  justify  that  kind  of  a  judgment.  The  court, 
however,  found  {he  value  of  the  property  in  **gold  coin** 
and  not  in  legal  tender  currency.  This  appears  in  the  rec- 
ord. The  supreme  court  has,  in  repeated  instances,  as 
have  various  statutes  of  the  United  States,  recognized  the 
fact  universally,  publicly  known,  and  acted  upon  in  the 
business  transactions  of  the  country,  with  which  everybody 
must  be  supposed  to  be  familiar,  that  there  is  a  difference 
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in  yalae  between  gold  coin'  and  cnrrency  issued  under  the 
legal  tender  acts.  In  other  States,  doubtless,  the  value  of 
the  property  would  have  been  found  in  legal  tender  cur- 
rency. But  as  all  business  transactions  in  California  are 
based  on  coin  values,  the  district  court  has  found  the  value 
of  the  property  in  coin.  It  would  have  been  the  regular 
mode,  in  the  absence  of  a  stipulation  by  the  parties,  to 
have  found  the  value  in  currency.  But  this  would  only 
have  involved  the  necessity  of  ascertaining  the  difference  in 
value  between  coin  and  currency,  and  adding  it  to  the  coin 
value.  The  result  would,  practically,  have  been  the  same, 
for  the  amount  of  currency  would  have  been  increased,  so 
as  to  equal  the  value,  as  actually  found  in  coin.  The  party 
would  have  been  required  to  pay  exactly  the  same  value  as 
now,  although  the  number  of  dollars  in  currency  would 
have  been  greater.  He  is,  therefore,  in  no  way  injured  by 
the  judgment  for  coin.  Doubtless,  if  he  had  called  the  at- 
tention of  the  court  to  the  matter  at  the  trial,  and  desired 
it,  the  court  would  have  found  the  value  in  legal  tender 
currency.  I  do  not  think  I  should  be  justified  in  reversing 
the  judgment  on  this  ground  under  the  circumstances,  as 
no  injury  resulted  from  the  error,  if  error  there  is. 

The  judgment  of  the  district  court  must  be  affirmed,  and 
it  is  so  ordered. 


In  re  Ellerhorst,  Bankrupt. 

CiBcurr  Court,  District  op  California. 
Juke  24,  1872. 

1.  Cost  or  ExiTOBomo  Mobtgaoe  in  Bankbuptot.— A  mortgagee  of  real  es- 
tate of  a  bankrupt  offered  to  take  the  mortgaged  property  in  satisfaction 
of  his  debt.  The  assignee  in  bankrnptoy  and  the  court  declined  the 
proposition  with  the  hope  of  realizing  a  larger  amount.  The  court  then 
ordered  the  mortgaged  property  to  be  sold,  and  the  mortgage  debt  to 
be  paid  out  of  the  proceeds,  giving  the  mortgagee  a  right  to  bid  at  the 
sale.  The  mortgagee  bid  in  the  property  at  a  sum  less  than  the  mort- 
gage debt  and  interest:  Hddt  that  the  district  court  did  not  err  in  requir- 
ing the  mortgagee  to  pay  the  costs  and  expenses  of  the  sale  out  of  the 
amount  bid. 
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Before  Sawyer,  Circait  Judge. 

Appeal  from  district  court.  Ellerhorst  was  adjudged  a 
bankrupt  in  proceedings  duly  taken.  Appellant  Himmel- 
mann  held  notes  of  Ellerhorst  for  a  large  sum  of  money, 
secured  by  a  valid  mortgage  upon  certain  real  estate  of  the 
bankrupt.  Himmelmann,  at  the  request  of  the  assignees  in 
bankruptcy,  consented  that  said  assignee  might  advertise 
the  mortgaged  premises  for  sale,  with  a  view  to  realize  more 
than  the  mortgage^debt,  and  agreed  to  unite  in  the  sale  on 
terms  of  credit  for  the  purchase  money. 

The  assignees  thereupon  advertised  said  property  for  sale 
for  six  weeks  in  the  newspapers  of  San  Francisco,  and  by 
hand-bills,  and  made  diligent  efforts  to  procure  an  offer  for 
the  same  equal  to  the  amount  of  the  mortgage  debt,  but 
failed  to  obtain  one.  Said  Himmelmann  then  offered  to  said 
assignees  to  take  the  mortgaged  premises  in  satisfaction  of 
his  said  mortgage  debt,  and  to  make  no  claim  against  the 
estate  of  said  bankrupt  for  any  deficiency,  but  said  offer 
was  declined  by  said  assignees  in  the  hope  that  the  premises 
would  bring  a  sum  larger  than  said  mortgage  debt,  and  all 
these  facts  were  made  to  appear  to  the  district  court,  before 
making  the  order  of  sale  hereinafter  mentioned.  After  the 
foregoing  transactions  took  place,  on  the  ninth  of  Novem- 
ber, 1869,  the  said  Himmelmann  filed  his  petition  in  the 
bankrupt  proceedings,  stating  the  fact  of  the  existence  of 
his  said  demand  and  mortgage;  that  no  part  of  it  had  been 
paid;  that  he  had  not  proved  the  said  debt  nor  any  part 
thereof,  in  the  proceedings  in  bankruptcy,  and  prayed  per- 
mission to  commence  and  prosecute  an  action  to  foreclose 
said  mortgage,  and  sell  the  mortgaged  premises  to  satisfy 
his  said  debt,  and  for  leave  to  make  the  assignees  in  bank- 
ruptcy parties  to  said  proceedings.  The  court,  upon  the 
hearing  of  said  petition,  instead  of  granting  the  prayer, 
made  an  order  January  6, 1870,  reciting  the  making  of  said 
mortgage;  that  it  was  valid,  and  that  the  full  amount  of 
principal  and  interest  was  justly  due  said  Himmelmann,  and 
directing  said  assignees  and  mortgagee  to  unite  in  a  sale  of 
said  mortgaged  premises  upon  certain  terms  i^ecified,  and 
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farther^  "  that  said  Himmelmann,  or  his  assignee,  may  be- 
come the  purchaser  at  said  sale,  and  in  case  he  does  so, 
that  he  be  credited  on  his  bid  the  amount  due  him  on  said 
mortgage  debt,  paying  any  overplus  to  said  assignees;"  and 
that,  upon  completion  and  approval  of  said  sale  by  the 
court,  the  assignees  execute  and  deliver  a  deed  to  the  pur- 
chaser. It  does  not  appear  that  any  exception  was  taken  to 
this  order  by  appellant.  In  pursuance  of  said  order,  after 
duly  advertising,  the  assignees  employing  certain  auction- 
eers to  make  the  sale,  sold  the  mortgaged  premises  to  said 
Himmelmann,  he  being  the  highest  bidder,  for  the  sum  of 
twenty-nine  thousand  five  hundred  dollars,  which  sum  is 
less  than  the  mortgage  debt,  by  one  thousand  dollars  and 
upwards.  The  expenses  of  said  sale,  including  commis- 
sions of  auctioneers  and  assignees,  amounted  to  $731.85,  of 
which  sum  1295  seems  to  be  commissions  of  the  assignees, 
and  $436.85  commissions  allowed  the  auctioneers  and  other 
expenses  of  sale. 

The  report  of  sale  having  been  made,  the  court,  April 
26,  1870,  made  an  order  confirming  said  sale,  which  order 
provides,  that  ''the  proper  and  legal  conveyance  of  said 
real  estate  is  hereby  directed  to  be  executed  to  said  pur- 
chaser upon  receipting  to  said  assignees  for  the  net  amount 
of  the  proceeds  of  said  sale  on  account  of  the  mortgage 
debt  of  said  purchaser,  and  upon  payment  in  gold  coin  by 
said  purchaser  of  the  expenses  of  the  said  sale  and  the  as- 
signee's commissions,  at  the  rate  of  one  per  cent,  upon  the 
net  proceeds,  amounting  in  all  to  $731.85,  and  that  said 
sum  be  paid  into  court,  there  to  remain  until  the  further 
order  of  the  court."  It  appears  in  the  record  also,  that  in 
addition  to  the  amount  due  Himmelmann  for  principal  and 
interest  on  his  said  demand,  the  said  mortgage  contained  a 
covenant  in  case  of  a  foreclosure,  to  pay  a  counsel  fee  of 
ten  per  cent.,  and  that  the  counsel  fee  at  that  rate  would 
have  amounted  to  about  $3,000.  It  also  appears  that  the 
lawful  sheriffs  commissions  on  a  sale  made  under  a  decree 
of  foreclosure  would  have  amounted  to  about  $600. 

Wm.  H.  PaUeraon,  for  appellant. 
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H.  C.  Hyde,  for  appellee. 

Sawter,  Circuit  Judge.  The  appellant  claims  that  the 
order  confirming  the  sale  is  erroneous  in  requiring  him  to 
pay  the  expenses  of  the  sale,  to  wit:  $436.85  commissions 
of  the  auctioneers,  and  $295  commissions  of  the  assignees, 
amounting  in  the^aggregate  to  $731.85,  as  a  condition  of 
obtaining  his  conveyance.  He  insists  that  his  lien  being 
prior  to  all  other  claims  must  be  first  satisfied;  that  he  af- 
forded every  facility  in  his  power  to  enable  the  assignees  to 
realize  something  over  his  demand,  and,  failing  in  this,  he 
offered  to  take  the  property  in  satisfaction,  without  present- 
ing a  claim  against  the  bankrupt's  estate  for  any  deficiency, 
which  offer  was  declined;  that  he  then  asked  leave  to  pro- 
ceed and  foreclose  his  mortgage  in  the  usual  way,  making 
the  assignees  parties;  that  this  was  refused  by  the  court, 
and  the  order  then  made  under  which  the  sale  was  had; 
that  this  was  an  unnecessary  proceeding  by  way  of  experi- 
ment for  the  benefit  of  the  estate;  that  the  court  and  as- 
signee having  experimented  for  the  benefit  of  the  estate  it 
ought  to  be  at  the  cost  and  risk  of  the  estate,  and  not  at  his 
cost  and  risk. 

There  seems  to  be  great  force  in  this  position.  But  is  it 
a  question  of  legal  right,  or  it  is  only  a  matter  addressed  to 
the  sound  discretion  of  the  court,  in  the  apportionment  of 
the  costs  incident  to  the  administration  of  the  assets  of  the 
bankrupt?  The  fourteenth  section  of  the  bankrupt  act  ex- 
pressly provides  that  '^  no  mortgage  "  of  the  kind  in  ques- 
tion '^  shall  be  invalidated  or  affected  hereby."  So  far  as 
the  right  is  concerned,  then,  the  appellant  stands  in  the 
same  position  with  reference  to  the  property,  that  he  would 
occupy  if  no  act  of  bankruptcy  had  been  committed.  But 
the  remedy  under  the  provisions  of  the  bankrupt  act  has 
now  been  modified,  and  it  is  to  be  either  sought  in,  or  pur- 
sued under,  the  supervision  of  a  new  jurisdiction.  Section 
one  of  the  said  act  extends  the  jurisdiction  of  the  district 
courts  ''to  the  collection  of  all  the  assets  of  the  bankrupt; 
to  the  ascertainment  and  liquidation  of  the  liens  and  other 
specific  claims  thereon;  to  the  adjustment  of  the  various 
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priorities  and  conflicting  interests  of  all  parties;  and  to  the 
marshalling  and  disposition  of  the  different  funds  and  as- 
sets, so  as  to  secure  the  rights  of  all  parties  and  due  distri- 
bution of  the  assets  among  all  the  creditors/'  etc.  These 
powers  are  very  broad,  and  extend  to  the  whole  subject 
matter  of  the  bankrupt's  property,  and  the  claims  against, 
and  liens  upon,  it.  It  authorizes  the  district  court  to  ad- 
just the  rights  of  the  various  creditors,  liquidate  the  liens 
upon  the  assets,  and  this  necessarily  includes  power  to  as- 
certain what  liens  there  are,  their  amount,  and  to  pay  them 
off,  and  as  incident  to  payment  and  distribution  a  power  of 
sale  for  their  conversion  into  cash  in  order  that  the  liens 
may  be  liquidated  or  paid,  and  the  surplus  carried  into  the 
general  fund. 

Section  20  also  provides  that,  ''when  a  creditor  has  a 
mortgage  or  pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a  lien  thereon,  for  securing  the  payment  of  a 
debt  owing  to  him  from  the  bankrupt,  he  shall  be  admitted 
as  a  creditor  only  for  the  balance  of  the  debt,  after  deduct- 
ing the  value  of  such  property,  to  be  ascertained  by  agree- 
ment between  him  and  the  assignee,  or  by  a  sale  thereof, 
to  be  made  in  such  manner  as  the  court  shall  direct ;  or  the 
creditor  may  release  or  convey  his  claim  to  the  assignee 
upon  such  property,  and  be  admitted  to  prove  his  whole 
debt.  If  the  ^alue  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee  may  release  to 
the  creditor  the  bankrupt's  right  of  redemption  therein  on 
receiving  such  excess;  or  he  may  sell  the  property  subject 
to  the  claim  of  the  creditor  thereon,  and  in  either  case  the 
assignee  and  creditor,  respectively,  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the  trans- 
tion.  If  the  property  is  not  so  sold  or  released  and  deliv- 
ered up,  the  creditor  shall  not  be  allowed  to  prove  any  part 
of  his  debt." 

This  provision  recognizes  the  power  of  the  court  to  order 
a  sale  of  property  mortgaged  ''  to  be  made  in  such  manner 
as  the  court  shall  direct,"  as  a  test  of  the  value  of  the  prop- 
erty, in  order  to  allow  the  lien-holder  to  prove  the  balance 
of  his  debt  when  he  desires  to  do  so.    In  this  case  Him- 
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melmann  did  not  ask  leave  to  prove  his  debt  as  a  general 
creditor,  but  he  did  ask  leave  to  enforce  his  lien  by  suit  to 
foreclose  his  mortgage  in  the  nsaal  way.  Had  the  conirt 
granted  leave,  the  expenses  of  the  foreclosure  and  sale 
would  have  been  deducted  from  the  proceeds  of  the  sale, 
and  he  would  only  have  received  the  balance;  or,  had  he 
been  the  purchaser  himself,  and  the  property  had  failed  to 
bring  the  amount  of  his  debt,  he  would  have  been  required 
to  pay  the  expenses  of  foreclosure  and  sale,  in  the  same 
manner  as  he  is  now  required  to  do,  by  the  order  of  the 
court  of  which  complaint  is  made. 

The  record  shows  that  the  sheriff's  commissions  alone 
on  a  sale  would  have  been  about  six  hundred  dollars,  and 
there  would  have  been  other  costs  and  charges  in  a  fore- 
closure suit,  so  that  the  expensee  of  a  foreclosure  and  sale 
in  the  ordinary  mode  would  have  been  nearly,  if  not  quite, 
as  large  as  they  were  in  the  proceedings  had.  It  also  ap- 
pears, that  under  the  covenants  in  the  mortgage,  by  such 
foreclosure  the  demand  would  have  been  increased  by  the 
addition  of  some  13,000  as  counsel  fees;  thus  by  that  mode 
largely  increasing  the  lien,  to  the  injury  of  other  creditors, 
in  case  the  property  should  bring  more  than  the  principal, 
interest,  and  ordinary  costs  of  foreclosure. 

I  do  not  think  the  appellant  could  demand,  as  a  matter 
of  right,  that  the  assignees  should  convey  to  him  upon  his 
offer  the  premises,  on  condition  of  his  agreeing  not  to  pre- 
sent a  claim  for  any  part  of  the  debt  against  the  other  assets 
of  the  bankrupt.  Nor  do  I  think  their  refusal  to  accede  to 
his  proposition,  or  the  refusal  of  the  court  to  permit  them 
to  accept,  must  be  at  the  peril  of  throwing  the  costs  of  any 
effort  to  secure  a  better  price  upon  the  other  creditors.  It 
was  the  duly  of  the  assignees  and  of  the  court  to  take  that 
course  in  the  premises,  within  their  jurisdiction,  which,  in 
their  judgment,  having  due  reference  to  the  rights  of  the 
mortgagee,  would  be  most  beneficial  to  all  the  parties  in- 
terested. 

After  a  careful  examination  of  the  bankrupt  act,  I  have 
reached  the  conclusion  that  the  district  court  was  author- 
ized, either  to  grant  leave  to  the  appellant  to  proceed  in  the 
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usual  way  to  foreclose  his  mortgage,  making  the  assignees 
parties,  or  to  take  upon  itself  the  duty  of  ascertaining  and 
liquidating  the  lien  by  a  sale  of  the  property  mortgaged,  and 
applying  the  proceeds  in  payment.  It  might  also  under 
the  provisions  of  the  seventeenth  or  twentieth  sections  have 
bold  the  mortgaged  premises  subject  to  the  lien,  and  left 
the  mortgagee  to  proceed  to  a  foreclosure  against  the  pur- 
chaser, or  even  to  have  released  the  equity  of  redemption 
to  the  mortgagee  in  satisfaction  of  his  debt,  as  was  proposed 
by  him.  The  court  had  jurisdiction  to  pursue  either  of 
these  courses,  as  it  should  judge  best  for  the  interest  of  all 
concerned.  It  is  not  claimed  by  appellant  that  the  court 
exceeded  its  authority  in  adopting  the  mode  pursued.  No 
question  of  this  kind  has  been  raised.  The  only  point 
made  is  that  the  court,  under  the  circumstances  should 
have  charged  the  expenses  of  the  proceeding  on  the  other 
assets  of  the  bankrupt,  and  not  have  taken  them  out  of  the 
proceeds  of  the  mortgaged  property,  thereby  diminishing 
the  amount  received  by  the  mortgagee  on  his  debt.  The 
court  having  acted  judicially  according  to  its  best  judg- 
ment, I  do  not  think  the  appellant  has  any  just  legal 
ground  of  complaint  at  the  course  pursued.  It  was  a  mat- 
ter of  judicial  discretion,  and  I  am  not  prepared  to  say  that 
the  discretion  of  the  court  was  not  soundly  exercised  upon 
the  facts  as  they  were  at  the  time  presented.  So,  also,  the 
apportionment  of  the  costs  was  a  matter  to  some  extent  of 
judicial  discretion.  The  items  of  cost  directed  to  be 
deducted  from  the  purchase  money  were  not  costs  of  the 
general  administration  of  the  bankrupt's  estate,  but  only  the 
costs  resulting  from  the  ascertainment,  enforcement  and 
liquidation  of  the  specific  lien  of  the  appellant  in  the  form 
of  proceeding  adopted.  This  proceeding  was  substantially 
one  mode  of  foreclosing  the  mortgage.  A  very  nearly  sim- 
ilar amount  of  costs  would  have  accrued  to  be  deducted 
from  the  purchase  money,  had  the  appellant  been  permitted 
to  foreclose  and  sell  in  the  manner  requested  in  his  petition. 
Besides  this,  a  sum  of  about  three  thousand  dollars  more 
would,  in  that  mode  have  been  added  to  his  demand  as 
counsel  fees,  under  the  covenants  in  the  mortgage. 
16 
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The  district  conrt  as  incident  to  its  power  to  adjust  and 
liquidate  the  lien,  was  authorized  to  adjust  the  costs  of  the 
proceedings  necessary  to  give  effect  to  the  specific  lien,  and 
I  am  not  satisfied  that  it  exceeded  the  bounds  of  sound  dis- 
cretion in  charging  upon  the  proceeds  of  the  mortgaged 
property  the  costs  of  the  proceedings  adopted  to  enforce 
and  liquidate  the  specific  lien  in  question,  and  especially 
so,  as  the  costs  varied  but  little  in  amount  from  what  they 
would  have  been,  had  the  ordinary  proceedings  of  fore- 
closure been  allowed.  I  find  nothing  to  justify  a  reversal 
or  modification  of  the  order  appealed  from.  It  must,  there- 
fore, be  affirmed,  and  it  is  so  ordered. 


The  Annie  M.  Smull, 

DiSTBiCT  Court,  District  of  Oregon. 
June  25, 1872. 

1.  JuBisBiOTioN  ON  COLUMBIA  BivBB. — The  U.  S.  district  court  for  the  dis- 

trict of  Oregon  has  concurrent  jurisdiction  over  the  Columbia  river. 

2.  Sbajcen's   Waobs»  When   Dub. — A  voyage  is  ended  and   a  seaman's 

wages  become  due  when  the  vessel  is  moored  at  her  final  port  of  destin. 
ation,  and  if  such  wages  are  not  paid  within  ten  days  thereafter,  the 
seaman  is  entitled  to  admiralty  process  against  the  vessel. 

3.  DiscHAsaE  OF  Caboo. — ^A  seaman  is  not  bound  to  stay  by  the  ship  after 

her  arrival  at  the  final  port  of  destination,  and  assist  in  discharging  her 
cargo,  unless  the  shipping  articles  contain  a  contract  to  that  effect  or 
the  established  custom  of  the  port  requires  it. 

Before  Deadt,  District  Judge. 

John  A.  Woodward  and  David  Goodaell,  for  libellants. 

Theodore  Burmester,  for  claimant. 

Deadt,  J.  This  is  a  suit  for  the  subtraction  of  wages 
brought  by  John  Johnson  and  eight  others  to  recover  the 
sum  of  $578  alleged  to  be  due  said  Johnson  and  others  for 
services  as  seamen  on  a  voyage  in  the  Annie  M,  SmuU  from 
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New  York  to  Kalama,  between  December,  1871,  and  the 
latter  part  of  May,  1872. 

On  June  5,  process  was  issued  upon  the  libel,  upon 
which  the  ship  was  arrested  the  same  day.  Subsequently 
the  owner,  Charles  Mallory,  by  the  master,  intervened  for 
his  interest  and  filed  exceptions  to  the  libel,  which,  by 
consent  of  counsel,  were  argued  and  submitted  on  June  17. 

The  first  exception  is  in  the  nature  of  a  plea  in  abate- 
ment, and  alleges  that  the  court  has  not  jurisdiction  of  the 
suit,  because  it  appears  from  the  libel  that  the  vessel  is  not 
within  the  district  of  Oregon,  but  at  the  time  of  filing  the 
libel  was  and  ever  since  has  been  lying  in  the  Columbia 
river,  off  Kalama,  in  Washington  territory. 

The  question  made  by  this  exception  turns  upon  the 
construction  of  the  constitution  of  the  State  and  acts  of 
congress  defining  its  boundaries  and  establishing  the  judi- 
cial district  of  Oregon. 

The  constitution  of  the  State  (Art.  XVI,  Sec.  1,)  pro- 
vides that  its  northern  boundary  shall  commence  one 
marine  league  at  sea,  "  due  west  and  opposite  the  middle 
of  the  north  ship  channel  of  the  Columbia  river,  thence 
easterly  to  and  up  the  middle  channel  of  said  river,  and 
where  it  is  divided  by  islands,  up  the  middle  of  the  widest 
channel  thereof  *  *  *  *  including  jurisdiction  in 
civil  and  criminal  cases  upon  the  Columbia  river  *  ^«^  * 
concurrently  with  States  and  territories  of  which  this 
river  forms  a  boundary  in  common  with  this  State." 

In  admitting  Oregon  into  the  Union  by  the  act  of  Febru- 
ary 14,  1859  (11  Stat.  383,)  congress  assented  to  this  boun- 
dary, including  the  provision  concerning  concurrent  juris- 
diction on  the  Columbia  river,  and  also  enacted  (Sec.  2  of 
the  act  aforesaid)  that,  ''the  State  of  Oregon  shall  have 
concurrent  jurisdiction  on  the  Columbia  and  other  rivers 
and  waters  bordering  on  the  said  State  of  Oregon,  so  far  as 
the  same  shall  form  a  common  boundary  to  said  State,  and 
any  other  State  or  States  now  or  hereafter  to  be  formed  or 
bounded  by  the  same;''  and  that  said  river  and  other  waters 
shall  be  ''common  highways"  for  all  citizens  of  the  United 
States. 
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By  section  two  of  the  act  of  March  3,  1859,  (11  Stat.  43^), 
it  was  provided  that : 

"The  said  State  (Oregon)  is  hereby  constituted  a  judi- 
cial district  of  the  United  States,  within  which  a  district 
court        «        *        *        shall  be  established." 

In  support  of  the  exception,  counsel  maintains  that  the 
State  of  Oregon  is  bounded  by  the  middle  line  of  the  Col- 
umbia river,  and  that  the  district  of  Oregon  being  in  effect 
declared  to  be  co-terminous  with  tbe  State,  it  follows  thai 
the  Annie  M.  Smull  is  without  the  district,  and,  therefore, 
not  within  the  jurisdiction  of  this  court;  and  that  the  clause 
in  the  constitution  of  the  State  and  act  of  congress,  giving 
the  State  concurrent  jurisdiction  over  the  whole  river,  does 
not  affect  or  enlarge  its  boundaries,  but  is  in  the  nature  of 
a  special  reservation,  or  grant  of  power,  to  the  courts  of 
the  State,  which  does  not  apply  to  or  include  this  court. 

In  reply,  counsel  for  the  libellants  maintain  that  the 
clause  in  question,  by  giving  the  State  jurisdiction  over  the 
whole  of  the  Columbia  river  does,  in  effect,  make  the  north 
shore  thereof  the  boundary  of  the  State,  and  therefore  of 
the  district  as  well. 

No  authority  directly  in  point  was  cited  on  the  argument, 
nor  have  I  been  able  to  find  any. 

As  the  law  stands,  it  is  admitted  that  the  boundary  of  the 
State  and  district  are  identical.  It  is  also  clear  that  con- 
gress had  the  power  to  give  this  court  jurisdiction,  either 
concurrent  or  exclusive,  over  the  whole  river,  of  matters 
within  the  judicial  power  of  the  United  States,  and  that  the 
public  convenience  requires  that  it  should  have  it.  The 
only  question  then  to  be  considered  is,  has  congress  done 
so  ?  In  my  judgment  it  has.  The  argument  of  counsel  for 
the  exception,  does  not  correctly  state  the  terms  or  effect 
of  the  clause  concerning  the  concurrent  jurisdiction  of  the 
State.  It  is  not  merely  a  special  grant  of  judicial  power  to 
the  courts  of  the  State  over  persons  and  things  upon  the 
river,  but  without  the  boundary  of  the  State.  It  is  a  legis- 
lative declaration  or  enactment  that  the  jurisdiction  of  the 
State — that  is,  its  whole  sovereign  power  shall  extend  to 
the  whole  river,  subject  to  the  qualification  that  the  juris^ 
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diction  of  the  State  or  territory  on  its  northern  shore,  shall 
in  like  manner  extend  to  its  sonthem  shore.  In  effect,  this 
makes  the  northern  shore  of  the  river  the  northern  bound- 
ary of  the  State,  for  its  territorial  limits  and  jurisdiction 
are  necessarily  the  same.  Practically,  then,  so  far  as  the 
Columbia  river  forms  a  boundary  common  to  Oregon  and 
Washington,  it  is  within  the  territorial  limits  and  jurisdic- 
tion of  each.  In  the  language  of  the  act  of  February  14, 
1859,  aforesaid,  it  is  the  common  propeity  and  "highway" 
of  both.  This  being  so,  the  river  is  also  within  the  juris- 
diction of  the  district  of  Oregon,  and  therefore  this  court 
has  jurisdiction  of  this  suit. 

What  is  here  said  upon  this  subject  is,  however,  only  in- 
tended to  apply  to  jurisdiction  over  matters  and  things 
actually  arising  or  situate  upon  the  river.  The  concurrent 
jurisdiction  is  not  understood  to  extend  over  any  islands  or 
dry  land  within  the  river.  As  to  such,  and  probably  only 
such,  the  middle  thread  of  the  river  is  the  absolute  bound- 
ary line  of  both  State  and  district. 

It  is  also  stated  in  this  exception,  that  the  vessel  was 
*'  moored  at  the  wharf  at  Kalama,"  a  town  on  the  Washing- 
ton territory  shore,  and  some  reference  was  made  to  this 
fact  in  the  argument.  But  I  do  not  perceive  on  what 
ground  it  can  be  claimed  that  a  vessel  which  is  in  fact  float- 
ing or  lying  upon  or  in  the  river,  is  to  be  considered  as 
\rithout  the  district,  because  it  may  be  fastened  or  moored 
to  the  northern  shore  of  the  river,  or  to  any  wharf  or  other 
structure  erected  thereon. 

The  second  exception  is  a  dilatory  one,  and  alleges  that 
process  was  issued  on  the  libel  prematurely,  to  wit,  "be- 
fore the  said  vessel  was  discharged  of  her  loading  and  the 
voyage  ended,"  contrary  to  the  statute,  etc.  This  excep- 
tion is  based  upon  section  six  of  the  act  of  July  20,  1790, 
(1  Stat.  133),  which  provides  that  "  as  soon  as  the  voyage 
is  ended,  and  the  cargo  or  ballast  be  fully  discharged  at  the 
last  port  of  delivery,  every  seaman  or  mariner  shall  be  en- 
titled to  the  wages  which  shall  then  be  due,  according  to 
his  contract;  and  if  such  wages  shall  not  be  paid  within  ten 
days  after  such  discharge,  or  if  any  dispute  shall  ^arise  be- 
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tween  the  master  and  seamen  or  mariners,  touching  the 
said  wages,  it  shall  be  lawfnl/'  etc. 

The  warrant  for  the  arrest  of  the  vessel  was  issued  June 
5.  From  the  amended  libel  which  was  filed  the  same  day, 
it  appears  that  the  vessel  arrived  at  Kalama,  on  or  about 
June  23,  when  and  where  the  voyage  for  which  the  libel- 
lants  shipped  was  ended,  but  it  does  not  appear  that  the 
cargo  was  discharged. 

The  allegation  in  the  exception  that  process  was  issued 
before  the  cargo  was  discharged,  and  the  voyage  ended, 
does  not  conflict  with  the  one  in  the  libel,  to  the  effect  that 
the  voyage  was  ended  when  the  vessel  was  moored  at  Ka- 
lama;  and  for  the  purpose  of  the  exception  it  was  admitted 
on  the  argument  that  the  voyage  terminated  at  that  place. 
But  it  is  insisted  by  counsel  for  the  exception,  that  under 
the  act  of  1790,  supra,  process  against  the  vessel  cannot 
issue  until  ten  days  after  the  discharge  of  the  cargo  as  well 
as  the  ending  of  the  voyage. 

In  The  Mary,  Ware's  B.  469,  it  was  held  that  the  ten  days 
''begm  to  run  from  the  time  when  the  wages  become  due, 
that  is,  from  the  day  when  the  term  of  service  is  completed." 
In  Granon  YHartshome,  1  Bl.  &  H.  463,  it  was  held  that  when 
the  ship  had  reached  her  port  of  final  destination,  and  was 
safely  moored  at  the  berth,  that  the  voyage  was  then  ter- 
minated and  all  sea  services  on  board  connected  therewith. 

After  some  conflict  of  opinion  the  clause  in  the  act,  ''and 
the  cargo  or  ballast  be  fully  discharged,"  has  been  con- 
strued by  the  courts  as  being  applicable  only  ''  to  those 
cases  in  which,  either  by  express  terms  of  the  contract  or 
by  the  established  custom  of  the  port,  the  crew  are  bound 
to  stay  by  and  unload  the  ship,  and  are  actually  retained  in 
service  for  that  purpose."  Bat  where  there  is  no  such  con- 
tract or  usage,  the  wages  become  due  on  the  day  of  the 
termination  of  the  voyage — the  seaman's  discharge — and  he 
is  entitled  to  process  against  the  vessel  on  the  eleventh  day 
thereafter — the  ten  days  being  computed  from  the  termina- 
tion of  the  voyage,  when  the  wages  become  due  without 
reference  to  the  discharge  of  the  cargo  or  ballast.  (2  Conk. 
Ad.  48.) 
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It  does  not  appear  that  there  was  any  contract  in  this 
case,  to  stay  by  the  ship  until  the  cargo  was  discharged,  or 
that  there  is  any  established  custom  requiring  the  seamen 
to  do  so,  and  ten  days  having  elapsed  from  the  ending  of 
the  voyage  before  the  issuing  of  process,  this  exception  is 
not  well  taken  and  must  be  disallowed. 

The  third  exception  alleges  that  the  facts  stated  in  the 
libel  are  insufficient  in  this,  *'  that  the  libellants  abandoned 
the  said  vessel  before  her  cargo  was  fully  discharged." 

The  ruling  upon  the  second  exception  disposes  of  this 
one.  If  the  voyage  ended  with  the  mooring  of  the  ship  at 
Ealama,  the  libellants  were  then  entitled  to  their  wages  and 
discharge,  whether  the  cargo  was  unladen  or  not. 

Besides,  this  exception  is  not  well  pleaded,  because, 
whUe  taken  to  the  sufficiency  of  the  libel,  it  also  sets  up  a 
new  fact,  to  wit:  that  the  libellants  unlawfully  abandoned 
the  ship,  and  relies  upon  that  rather  than  the  insufficiency 
of  the  libel,  as  a  defense  to  the  suit. 


In  the  Matter  of  J.  C.  Paakb,  a  Bankrupt. 

U.  S.  District  Court,  District  op  California. 

June  29,  1872. 

1.  Iktbbist  Aocbuiko  Subszquxntlt  to  the  time  of  adjudication  is  not 

proveable  in  bankruptcy. 

2.  But  a  Sscubbd  Csbditob  will  be  allowed  to  apply  the  proceeds  of  his 

secnrity  to  the  satisfaction  of  the  principal  and  interest  of  his  debt  until 
paid,  when  so  stipulated  in  his  contract. 

3.  Thk  TiTLS  OF  A  MoBTOAOEB  of  a  Chattel  becomes  absolute  after  condi- 

tion  broken.  If  he  takes  possession  and  omits  to  sell  or  foreclose  within 
a  reasonable  time,  the  debt  is  satisfied  to  the  extent  of  the  yalue  of  the 
chattel,  when  taken  possession  of. 

4.  Thb  Cestui  que  Tbubt  under  a  Trust  Deed  to  secure  present  loans 

and  snbBequent  advances,  wiU  be  protected  as  to  such  advances  against 
the  claims  of  the  borrower  who  has  declared  the  land  a  homestead,  and 
has  subsequently  obtained  such  advances,  and  fraudulently  concealed 
his  declaration  of  homestead. 
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Before  Hoffman,  District  Judge. 

Cowles  &  Drown,  for  petitioners. 

jB.  Thompson  and  L.  J.  Bachelder,  for  bankrupt. 

Hoffman,  J.  At  varioas  times  during  the  years  1868 
and  1869,  the  bankrupt  obtained  from  the  Savings  and 
Loan  Society,  a  corporation  organized  under  the  laws  of  this 
State,  loans  of  money,  amounting  in  the  aggregate  to  about 
130,000.  The  notes  given  for  these  advances  were  payable 
in  installments,  and  bore  interest  at  the  rate  of  one  and  one 
half  per  cent,  per  month,  payable  monthly  in  advance.  And 
it  was  stipulated  that  in  case  default  should  be  made  in  the 
payment  of  any  of  the  installments  of  principal  or  interest, 
the  whole  amount  unpaid  of  principal  and  interest  should 
thereupon,  at  the  option  of  the  lender,  become  due,  and 
should  thereafter  bear  interest  at  the  rate  of  two  per  cent, 
per  months  compounding  monthly  until  paid. 

At  the  time  of  obtaining  these  loans,  the  bankrupt  exe- 
cuted unto  E.  W.  Burr  and  Benjamin  D.  Dean  tw^o  deeds 
of  certain  premises  in  this  city,  in  trust  to  secure  to  the 
savings  and  loan  society  the  payment  of  the  moneys  loaned 
by  it,  with  the  interest  thereon,  and  of  all  sums  expended 
by  it  for  insurance,  repairs,  etc.,  of  the  mortgaged  prem- 
ises, and  for  taxes,  liens,  or  incumbrances  thereon. 

As  a  further  security  for  one  of  the  notes  (that  for  $20,000), 
the  bankrupt  executed  to  E.  W.  Burr  a  bill  of  sale,  intended 
as  a  mortgage,  for  the  schooner  Alice  Haake,  which  bill 
of  sale  was  duly  recorded  in  the  custom-house. 

On  the  fourteenth  day  of  February,  1871,  Haake  was 
duly  adjudicated  a  bankrupt,  and  on  the  fifteenth  of  March 
of  the  same  year,  Henry  C.  Hyde  was  appointed  assignee. 

On  the  twenty-sixth  of  March,  1872,  the  savings  and 
loan  society  filed  their  petition  in  this  court,  praying  that 
the  trustees  named  in  the  deeds  of  trust  might  be  permitted 
to  sell  the  premises  therein  mentioned,  in  accordance  with 
the  stipulations  therein  contained,  to  satisfy  the  indebted- 
ness of  the  bankrupt  to  the  society. 
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This  application  is  resisted  by  the  bankrupt  on  the  ground 
that  the  amount  due  the  society  is  greatly  overstated,  and 
that  he  is  willing  and  able  to  pay  the  amount  justly  due  on 
the  notes,  for  the  payment  of  which  one  of  the  lots  is 
mortgaged.  It  is  also  resisted  on  the  part  of  one  Ohme, 
who  claims  to  be  the  owner  of  the  other  lot,  under  a  con- 
Teyance  from  the  bankrupt  subsequent  to  the  deed  of  trust, 
and  who  professes  to  be  willing  to  pay  to  the  society  the 
amount  justly  due  of  any  indebtedness  of  the  bankrupt  se- 
cured upon  the  lot. 

A  reference  to  the  register  was  thereupon  ordered,  to 
ascertain  and  report  the  amounts  due  the  petitioners,  for 
the  payment  of  which  they  are  entitled  to  a  lien  (jp.  either 
or  both  of  the  lots  in  question. 

The  register  having  made  his  report,  the  various  questions 
presented  were  argued  by  counsel,  and  submitted  to  the 
court  for  decision. 

1.  In  computing  the  amount  of  indebtedness  for  which 
the  creditors  may  now  claim  a  lien  on  the  mortgaged  prem- 
ises, the  first  question  to  be  determined  is,  up  to  what  date 
shall  interest  be  allowed?  This  question,  at  all  times 
important,  is  peculiarly  so  in  this  case,  for  the  society, 
availing  itself  of  the  stipulations  contained  in  the  contracts, 
on  the  fourteenth  of  June,  1870,  declared  the  principal  and 
interest  then  unpaid  to  be  due  and  payable,  and  has,  from 
that  date,  charged  interest  on  the  amount  thus  declared  to 
be  due,  at  the  rate  of  two  per  cent,  per  month,  compounded 
monthly. 

The  question  presented,  however,  is  to  be  determined  on 
considerations  applicable  to  all  debts  bearing  interest, 
provable  against  a  bankrupt's  estate,  and  without  refer- 
ence to  the  terms  and  conditions  of  these  contracts,  which, 
harsh  and  oppressive  as  they  may  be,  are,  under  the  laws  of 
this  State,  legal  and  enforceable. 

By  the  nineteenth  section  of  the  bankrupt  act  ''all  debts 
due  and  payable  from  the  bankrupt,  at  the  time  of  the  ad- 
judication," may  be  proved  against  his  estate.  It  is  obvious 
that  interest  which  accrues  subsequently  is  not  a  debt  due 
and  payable  at  the  time  of  the  adjudication. 


234  In  be  Haaee.  [Dist.  Ct. 

Opinion  of  the  Court — ^Hoffman,  J.  [June, 

Debts  which  do  not  bear  interest,  and  which,  though  ex^ 
isting  at  the  time  of  the  adjudication  are  payable  at  a  future 
day  are  also  by  the  same  section  allowed  to  be  proved,  but 
subject  to  a  rebate  of  interest  for  the  period  between  the 
time  of  the  adjudication  and  the  date  of  their  maturity. 
By  these  provisions,  both  classes  of  creditors  are  put  on 
an  equal  footing,  and  the  intention  of  the  act  to  establish 
the  date  of  the  adjudication  as  the  time  at  which  the  liabil- 
ity is  to  be  ascertained  and  determined,  is  made  manifest. 
I  have  met  with  but  one  case  in  which  these  provisions  of 
the  act  have  received  a  judicial  construction.  (In  re  Orne, 
B.  E.  Sup.  p.  13.) 

In  that  case  Mr.  Justice  Blatohfobd  says:  ''If  the  debt 
is  one,  not  only  in  existence  at  the  time  of  the  adjudication, 
but  payable  before  that  time,  and  running  with  interest  by 
its  terms  and  character,  the  statute  intends  that  the  debt 
shall  be  proved  for  the  amount  of  the  principal  and  interest 
thereon  to  the  time  of  the  adjudication  in  bankruptcy." 

By  the  Massachusetts  insolvent  law,  from  which  the  pro- 
visions of  the  bankrupt  act  were  in  great  part  derived,  prov- 
able debts  were  those  due  and  payable  at  the  time  of  the 
first  publication  of  notice  (section  25),  and  interest  was 
computed  up  to  that  time.  Subsequently  accruing  interest 
could  only  be  paid  out  of  any  surplus  remaining  after  satisfy- 
ing all  the  debts  so  proved.  {Brovm  v.  Lamby  6  Mete.  210, 
211.) 

Under  the  New  York  insolvent  law,  a  similar  rule  pre- 
vailed. Interest  was  computed  up  to  the  date  of  the  as- 
signment. Further  interest  was  allowed  only  after  paying 
the  principal  and  interest  thus  computed.  (JEoc-parie  Mur- 
ray, 6  Paige,  204.) 

The  rule  in  New  Jersey  was  the  same.  (PiicheU  v.  JVewT- 
bold,  Saxton,  571.) 

In  England  the  rule  that  interest  stops  at  the  date  of  the 
fiat  or  commission  is  recognized  by  all  the  text  writers,  and 
established  by  numerous  decisions.  ''Under  the  English 
bankruptcy  laws,"  says  Mr.  Eobson,  "interest  was  not 
allowed  to  be  computed  in  any  case  of  an  insolvent 
estate  after   the  commission;"  (Bobson's  Law   of  B*kcy. 
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p.  106;  Bromley  v.  Goodere,  1  Atk.  79 ;  ex^arie  Badger, 
4  Yes.  165,)  and  interest  will  not  be  allowed  to  a  separate 
creditor  of  a  partner,  even  out  of  the  surplus  of  the 
separate  estate,  until  the  joint  creditors  have  been  paid  in 
full.  (^-|)arte  Winchin,  2  Gl.  &  J.  287;  ecc-paiie  Clarke, 
4  Ves.  677.) 

The  reason  of  the  rule  is  stated  in  ex-parte  Bennett,  2  Atk. 
527,  as  follows :  ' '  Commissioners,  after  a  man  becomes  bank- 
rapt,  compute  interest  on  debts  no  lower  than  the  date  of  the 
coiiimi8sion,becan8eiti8adeadfund,  andmsucha  shipwreck 
if  there  is  a  salvage  of  part  to  each  person  in  the  general 
loss  it  is  as  much  as  can  be  expect'Cd. 

It  may  also  be  observed  that  where,  as  in  England  and  in 
most  of  the  United  States,  interest  is  regulated  by  law,  and 
all  the  debts  of  the  bankrupt  bear  the  same,  or  nearly  the 
same,  rate  of  interest,  it  is  immaterial  to  the  creditor  at 
what  time  interest  stops  upon  his  debts,  provided  interest 
on  all  the  debts  stops  simultaneously  with  his  own.  For 
his  proportionate  share  of  the  assets  will  be  the  same  what- 
ever period  be  fixed  for  the  stoppage  on  all  the  debts. 
There  can  be  no  doubt,  therefore,  that  interest  on  prov- 
able debts  cannot  be  computed  as  against  the  general  as- 
sets beyond  the  date  of  the  adjudication. 

Bat  the  question  in  the  present  case  is,  how  far  does  this 
rule  apply  to  a  creditor  who  holds  property  of  the  bankrupt 
as  security  for  the  debt  due  him,  and  which,  by  the  terms 
of  his  contract  he  is  authorized  to  appropriate  to  the  satis- 
faction of  the  debt,  with  interest  thereon  untU  payment. 
On  this  point,  I  have  found  no  decision  under  the  bankrupt 
act  of  the  United  States. 

The  rule  in  England,  as  to  the  stoppage  of  interest  at  the 
time  of  adjudication,  applies,  says  Mr.  Bobson,  to  mort- 
gagees who  come  to  the  court  for  assistance,  but  if  the 
mortgagee  relies  on  his  security,  the  trustee  cannot  redeem 
without  paying  all  the  interest  then  due.  (Bobson's  Law 
of  Bankruptcy,  253;  eayparie  Kensington,  3  Mont.  &  A.  302; 
ib.,  304.) 

But  this  rule  is  sometimes  relaxed.  Thus,  where  the  sale 
of  the  mortgaged  property  was  delayed  at  the  instance  of 
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the  assignee,  the  proceeds  were  applied  first  to  the  payment 
of  the  interest  accrued  after  the  bankruptcy.  {Ex-parte 
Kensington,  2  Mont.  &  Ai.  '301 ;  ex-parte  Bamsbottom,  2 
M.  &  A.  79.) 

In  a  similar  case,  where  the  mortge^e  was  disputed,  and 
the  property  had  been  sold  pending  the  litigation,  and  its 
proceeds  invested  by  the  assignee,  the  mortgagee  was  al- 
lowed the  interest  which  had  accrued  on  the  fund.  (£r- 
parte  Pollard,  1  Mont.  Deac.  &  De  G.  264.)  And  an  equita- 
ble mortgagee,  although  he  cannot  prove  for  interest  sub- 
sequent to  the  order  of  adjudication,  may  nevertheless  ap- 
ply rents  or  income  derived  from  the  security  towards  the 
payment  of  subsequent  interest.  (Ex-parte  Bamsbottom,  2 
M.  &  A.  79;  ex^parie  Enfold,  4  D.  &  S.  282.) 

It  seems  also  that  in  England,  where  a  party  has  a 
security  covering  debts  in  general,  some  of  which  are 
provable,  and  some  not,  the  security  may  be  applied  in 
payment  of  the  debts  not  provable.  {Ex-parte  Kensing- 
ton, 2  Mont.  &  Ayr.  300.) 

Thus,  where  a  party  having  a  lien  on  certain  merchandise 
delayed,  at  the  instance  of  the  assignee,  a  sale  of  it,  by 
means  of  which  a  greatly  enhanced  price  was  realized,  he 
was  allowed  to  apply  the  proceeds  first  to  the  payment  of 
interest  which  had  accrued  since  the  fiat.  In  that  case,  Sir 
John  Hose  observed:  "The  petitioner  may  be  considered 
as  hadng  a  security  for  a  debt  part  of  which,  viz. :  principal 
and  interest  before  the  fiat,  is  provable,  and  part,  viz. :  in- 
terest since  the  fiat,  is  not  provable,  and  he  applies  the 
security  to  the  part  not  provable.  There  is  nothing  in  the 
order  now  made  which  disturbs  the  general  rule,  that  in- 
terest stops  at  the  bankruptcy.  The  circumstances  take  it 
out  of  that  rule.  (Ik-parte  Kensington,  2  Mont.  Ayr.  304.) 
Whether  under  the  recent  English  act  of  1869,  interest 
upon  debts  secured  by  mortgage  or  otherwise  stops  at  the 
date  of  adjudication,  I  have  nowhere  seen  decided. 

By  the  78th  general  rule,  the  court  is  required,  on*  the 
application  of  the  mortgagee,  "to  take  an  account  of  the 
principal,  interest  and  costs  due  upon  such  "mortgage," 
etc.,  and  upon  a  sale  of  the  property,  to  apply  the  proceeds, 
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after  payment  of  the  costs,  etc.,  of  sale,  to  the  satisfac- 
tion of  what  shall  be  found  due  to  such  mortgagee  for  prin- 
cipal, interest  and  costs,  and  in  case  the  proceeds  shall  be 
found  insufficient,  the  creditor  may  prove  for  the  deficiency. 
By  the  twelfth  section  of  the  act,  no  creditor  to  whom 
the  bankrupt  is  indebted,  in  respect  to  a  debt  provable  in 
bankruptcy,  allowed  to  have  any  remedy  against  the  prop- 
erty or  person  of  the  bankrupt  except  in  the  manner  directed 
by  the  act.  ''But  this  section  shsJl  not  affect  the  power  of 
any  creditor  holding  a  security  upon  the  property  of  the 
bankrupt  to  realize,  or  otherwise  deal  with  such  security 
in  the  same  manner  as  he  would  have  been  entitled  to  deal 
with  the  same  if  this  section  had  not  been  passed." 

It  is  not  clear  that  under  these  provisions  a  creditor  hold- 
ing a  mortgage  to  secure  the  principal  of  a  debt,  with  in- 
terest until  paid,  may  not  realize  upon  his  security  the 
whole  amount  due  by  its  terms.  Nor  under  the  general 
rule  above  cited  is  it  certain  that  the  court,  when  taking  an 
account  of  the  principal,  interest  and  costs  due  upon  such 
mortgage,  would  be  justified  in  excluding  from  this  account 
all  interest  which,  though  due  upon  the  mortgage,  has  ac- 
crued since  the  fiat. 

Under  the  United  States  bankrupt  act  all  valid  liens  and 
securities  are  protected.  T^e  twentieth  section  provides 
various  modes  of  dealing  with  secured  debts.  The  creditor 
may  prove  for  the  balance  of  the  debt,  after  deducting  the 
value  of  the  security  to  be  ascertained  by  agreement  or  sale. 
Or,  he  may  release  his  security  and  prove  for  his  whole 
debt,  or  he  may  pay  to  the  assignee  the  excess  in  value  of 
the  property  over  and  above  the  sum  for  which  it  is  held  as 
security,  and  the  assignee  may  release  the  bankrupt's  equity 
of  redemption,  or  the  property  may  be  sold  subject  to  the 
claim  of  the  creditor  thereon. 

I  have  been  unable  to  find  a  single  decision  to  the  effect 
that  "  the  sum  for  which  the  property  is  held  as  security" 
is  to  be  taken  to  be  the  amount  of  the  principal,  with  in- 
terest only  up  to  the  date  of  adjudication.  The  entire  ab- 
sence of  any  authority  on  the  subject  justifies  the  presump- 
tion that  the  claim  of  the  creditor  to  a  full  satisfaction  of 
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his  debt,  according  to  the  terms  of  his  contract  ont  of  the 
secured  property  has  been  generally  admitted. 

It  is  not  supposed  that  any  different  degree  of  protection 
was  intended  to  be  afforded  to  the  secured  creditor  by  the 
adoption  of  either  of  the  modes  of  proceeding  authorized 
by  the  act;  and  yet,  if  the  amount  of  the  debt  for  which  the 
property  is  held  as  security  is  taken  to  be  only  the  principal 
and  interest  up  to  the  adjudication,  the  creditor  would  lose 
an  advantage  which,  if  the  assignee  elects  to  sell  the  prop- 
erty subject  to  his  claim,  he  would  gain.  For  the  purchaser 
at  such  sale  could  not,  I  presume,  in  a  foreclosure  suit 
brought  by  the  creditor,  call  upon  the  State  court  to  dis- 
allow interest  after  the  date  of  the  adjudication,  and  thus 
pro  tanto  refuse  to  enforce  the  contract.  I  have,  moreover, 
not  been  able  to  perceive  upon  what  ground  a  distinction  is 
drawn  as  stated  by  Bobson,  between  a  trustee  seeking  to 
redeem,  and  a  mortgagee  who  comes  to  the  court  for  assist- 
ance. It  would  seem  that  the  rights  of  the  mortgagee  ought 
not  to  depend  upon  the  form  of  proceeding  adopted  for  their 
enforcement  or  ascertainment. 

But,  if  there  be  anything  in  this  distinction,  it  is  to  be 
observed  that  the  trustees,  or  cestui  que  trust,  in  this  case 
are  not  asking  the  assistance  of  the  court.  They  are  asking 
merely  its  permission  to  exercise  a  right  conferred  by  the 
power  of  sale  contained  in  the  trust  deed.  A  right  which  it 
would  seem  they  would  possess  under  the  English  bankrupt 
act  (section  12,  above  cited),  but  which  they  probably  can- 
not exercise  under  our  law  except  on  application  to  the 
court.     {Dams  v.  Carpenter,  2  B.  B.  125;  5  B.  B.  122.) 

With  regard,  however,  to  one  of  the  lots  conveyed  in 
trust  by  the  bankrupt,  no  such  application  is  necessary,  for 
he  had  parted  with  his  equity  of  redemption  before  the 
bankruptcy,  and  no  interest  whatever  passed  to  assignee. 
As  between  the  purchaser  and  the  secured  creditor,  the  lat- 
ter is  of  course  entitled  to  the  full  benefit  of  his  security,  as 
if  no  bankruptcy  had  occurred.  But  with  respect  to  the 
other  lot,  and  as  between  creditor  and  the  assignee,  I  also 
think  the  former  is  entitled  to  the  like  benefit,  and  the 
assignee  has  no  other  rights  than  such  as  he  could  assert  in 
a  bill  to  redeem. 
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2.  In  addition  to  the  security  given  by  the  deeds  of 
trust  the  bankrupt  also  executed,  as  has  been  stated,  a  bill 
of  sale,  intended  as  a  mortgage,  of  the  schooner  Alice 
Haake.  The  bill  is  dated  March  11,  1869.  At  some  time 
between  February  and  the  end  of  June,  1870,  the  mort- 
gagee, learning  that  the  bankrupt  had  pledged  the  earn- 
ings of  the  vessel,  took  possession  of  her,  and  from  that 
time  until  March,  1872,  when  she  was  sold  by  order  of 
this  court,  she  remained  under  his  exclusive  management 
and  control.  He  dispatched  her  on  such  voyages  as  he  saw 
fit,  furnished  her  outfit,  paid  the  we^es  of  captain  and  crew, 
and  collected  freights.  He  also,  on  one  occasion,  paid  for 
repairing  damages  she  had  accidentally  sustained.  The 
business  proved  unprofitable — her  expenses  being  largely 
in  excess  of  her  earnings,  not,  however,  through  any 
want  of  skill  and  diligence  on  the  part  of  Mr.  Burr.  In 
the  spring  of  1871  she  was  laid  up,  and  remained  un- 
employed until  sold  in  March,  1872,  for  a  sum  considerably 
less  than  her  value  when  the  mortgagee  took  possession. 
It  does  not  appear  that  the  bankrupt  protested  against 
these  proceedings  on  the  part  of  the  mortgagee,  or  that  he 
made  any  formal  demand  that  the  vessel  should  be  sold. 
But  there  is  no  evidence  of  any  agreement  on  his  part  that 
she  should  be  run  at  his  risk.  In  fact,  he  does  not  appear 
to  have  been  consulted  on  the  subject,  or  treated  as  having 
any  rights  in  the  matter,  except  that  the  mortgagee  directed 
the  master  to  procure  at  the  bankrupt's  store,  such  supplies 
as  he  could  furnish.  In  the  accounts  now  presented,  the 
excess  of  expenses  over  and  above  the  earnings  of  the 
vessel,  are  charged  to  the  bankrupt  with  interest,  at  the  rate 
of  two  per  cent,  per  month,  and  he  is  credited  only  with  the 
balance  of  her  proceeds,  after  deducting  these  amounts. 
This  balance  is  credited  on  the  $20,000  note,  to  secure 
which  the  mortgage  on  the  vessel  was  given.  The  remain- 
der,  it  is  claimed,  is  a  charge  upon  the  premises  conveyed 
by  the  deeds  of  trust. 

I  am  unable  to  perceive  by  what  right  the  mortgagee,  in 
the  absence  of  an  express  agreement  to  that  eifect,  can 
charge  to  the  bankrupt  the  debts  contracted  by  himself  in 
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running  the  vessel.  He  was  her  legal  owner  in  the  exclu- 
sive management  and  control.  The  debt«  were  his  own, 
contracted  by  himself,  without  authority  of  the  bankrupt. 
If  he  chose  not  to  sell  the  vessel  on  reasonable  notice  to  the 
mortgagor,  as  he  should  have  done,  but  elected  to  employ 
her  in  the  freighting  business,  he  did  so  at  his  own  charges 
and  risk,  and  the  debts  he  incurred  were  his  own  debts,  in 
no  way  chargeable  to  the  bankrupt,  at  any  rate  of  interest, 
still  less  at  the  exorbitant  rate  now  claimed.  But  this  point 
is  immaterial,  for  I  think  it  clear  that  the  taking  possession 
of  the  vessel  by  the  mortgagee,  and  his  omission  to  sell  her 
within  a  reasonable  time,  operated  a  satisfaction  of  the  debt 
to  the  extent  of  her  value  when  the  mortgagee  took  posses- 
sion .  It  is  well  settled  that  a  mortgagee  of  personal  property 
upon  the  failure  of  the  mortgagor  to  perform  the  condition 
of  the  mortgage  acquires  an  absolute  title  to  the  property. 
(La)igdon  v.  Buel,  9  Wend.  80;  Fuller  v.  Acker,  1  Hill,  473; 
12  Wend.  61.)  The  mortgagor,  however,  has  an  equity  of 
redemption  which  chancery  will  protect  unless  it  has  been 
foreclosed  by  judicial  proceedings  or  by  a  public  sale  after 
notice.  (3  Denio,  33.)  But  taking  possession  of  the  chat- 
tel after  failure  to  perform  the  condition  of  the  mortgage  is 
a  satisfaction  of  the  debt  if  the  chattel  be  of  sufficient  value. 
If  on  a  fair  sale  it  brings  less  the  balance  may  be  deman- 
ded of  the  mortgagee.  {Case  v.  Boughton,  11  Wend.  107.) 
And  a  plea  that  on  the  sale  of  a  chattel  the  vendor  took 
a  mortgage  of  it,  and  on  the  mortgage  becoming  forfeited 
took  possession  of  the  chattel  to  dispose  of  it,  and  that  he 
might  have  disposed  of  it,  and  out  of  the  avails  retained  the 
amount  due,  was  held  a  good  answer  to  a  suit  to  recover  the 
price  of  the  chattel.  But  independently  of  the  authorities 
it  would  seem  plain  that  the  mortgagee  of  a  perishable  chat- 
tel like  a  ship  or  a  horse,  can  have  no  right  to  retain  it  for 
an  indefinite  period  after  condition  broken,  and  when  the 
property  has  diminished  in  value  by  use  or  age  sell  it 
and  demand  of  the  mortgagor  payment  of  the  deficiency. 
The  value  of  the  vessel  at  the  time  the  mortgagee  took 
possession  appears  to  have  been  about  $20,000.     I  think 


Dist.  Gal.]  In  be  Haake.  241 

1872.]  Opinion  of  the  Court— Hoffman,  J. 

the  bankrupt  is  entitled  to  a  credit  for  that  amount  from 
June  14,  1870,  when  the  mortgage  debt  were  declared  due. 

3.  The  trust  deeds  given  by  the  bankrupt  were  for  the 
security  of  moneys  then  loaned  to  him  and  for  future  ad- 
vances. After  executing  the  deeds  the  bankrupt  declared  a 
homestead  on  one  of  the  lots  conveyed  him  in  trust.  He 
subsequently  obtained  further  advances  without  disclosing 
the  fact  that  he  had  declared  a  homestead  on  the  premises. 
He  now  claims  that  his  homestead  should  be  protected 
against  any  charge  under  the  trust  deeds  for  advances  sub- 
sequent to  its  declaration.  It  is  unnecessary  to  inquire 
whether  a  person  who  has  conveyed  the  legal  title  of  his 
land  to  a  trustee  as  security  for  a  debt  has  any  estate  on 
which,  under  the  laws  of  this  State,  a  homestead  can  be  de- 
clared, for  it  is  clear  that  as  against  the  trustee  or  cestui  que 
trust  the  attempted  fraud  of  the  bankrupt  cannot  succeed. 
The  validity  of  a  mortgage  to  secure  future  advances  is 
indisputable,  and  the  mortgagee  will  be  protected  in  mak- 
ing such  advances  as  have  been  made  without  notice  of  an 
intervening  security. 

In  some  of  the  States  the  registry  of  the  second  mortgage 
is  deemed  full  notice  to  the  first  mortgagee  (17  Ohio  B.  371; 
2  Barr.  96;  9  Barr.  86.)  But  the  American  courts  general- 
ly, and  the  English  courts  uniformily,  hold  that  nothing 
short  of  actual  notice  will  suffice.  '*It  must  be,"  says  Mr. 
Chief  Justice  Marshall,  '^  actual  notice  brought  home  to 
the  party."  (Shirrass  v.  Craig ,  7  Cranch,  34;  Truscott  v. 
King^  6  Barb.  346;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  B.  159; 
and  see  Ajqi.  Law  Beg.  U.  S.  Vol.  2,  p.  19,  et  seq.) 

If,  then,  the  question  were  presented  as  between  the 
cestui  que  trust  under  the  trust  deed  and  a  subsequent  in- 
cumbrancer the  former  would  be  protected  for  any  advances 
made  without  notice  of  the  intervening  incumbrance.  The 
mortgagor  who  has  declared  a  homestead,  and  fraudulently 
obtains  further  advances,  cannot  stand  in  a  better  position 
than  an  intervening  incumbrancer. 

An  order  of  reference  to  the  register  must  be  entered  to 
compute  the  amount  due  the  petitioners  on  the  principles 
declared  in  this  opinion.     On  the  ascertainment  of  the 
17 
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amount  the  premises  will  be  ordered  to  be  sold  and  the 
proceeds  applied  to  the  satisfaction  of  the  debt  due  to  the 
petitioners. 


Jens  Neilson  et  al.  v.  The  Brig  Laura. 

DlSTBIOT   COUBT,    DiBTBIOT   OF   GaLIFOBKIA. 

Septembeb  12,  1872. 

1.  Siox  SiAHAN  EifnTLEO  TO  WH0I4B  Waqes  wflXN  NO  Fbaud. — When  a 

seaman  was  nnable  to  perform  daty  daring  a  part  of  the  voyage,  by 
reason  of  siokness;  held,  that  he  was  entitled  to  his  whole  wages,  not- 
withstanding that  the  sickness  may  have  began  before  he  signed  the 
articles,  bat  after  he  had  entered  on  the  service. 

2.  Ib.  —It  is  no  objection  to  his  claim  that  the  sickness  may  have  had  its 

origin  in  some  previous  injury  or  infection,  not  occasioned  by  his  own 
fault,  provided  he  has  acted  in  good  faith,  and  without  fraudulent  mis- 
representation or  concealment. 

3.  Master's  Authobity  to  Inobeasb  Waoks. — Although  the  master's  au* 

thority  in  general  extends  to  all  matters  connected  with  the  hiring  of  the 
crew,  he  cannot,  after  the  contract  is  made,  at  his  mere  will,  bind  the 
owners  to  the  payment  of  increased  wages,  unless  some  consideration  be 
given  for  the  advance,  or  in  the  exercise  of  a  reasonable  discretion,  he 
had  the  right  to  suppose  he  would  thereby  promote  the  interests  of  the 
adventure;  and  especially  is  this  the  case  where  the  master  has  not  been 
selected  by  the  owners,  but  appointed  by  a  consul  at  a  foreign  port. 

Before  Hoffman,  District  Judge. 

The  facts  appear  in  the  opinion. 

T.  B.  MUdram,  for  libellants. 

H,  C,  &  G,  B.  GrecUhouse,  for  claimants. 

Hoffman,  J.  The  libellant,  Neilsen,  sues  for  wages  due 
him  as  seaman  on  a  voyage  in  the  above  vessel,  from  this 
port  to  the  Cocos  islands,  Punta  Arenas,  and  other  Central 
American  ports,  and  back  to  San  Francisco.  His  claim  is 
contested  on  the  ground  that,  owing  to  physical  disability, 
he  failed  to  render  the  service  contracted  for;  and  that  his 
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wages  should  be  reduced  to  a  compensation  for  the  service 
actually  rendered: 

The  facts  appear  to  be  as  follows : 

On  the  18th  January,  1872,  Neilsen,  with  some  others  of 
the  crew,  went  on  board  the  Laura  to  serve  as  seamen  on 
the  contemplated  voyage  of  the  brig  to  the  Cocos  islands, 
in  search  of  the  hidden  treasure.  The  departuie  of  the 
vessel  having  been  delayed  by  causes  not  specially  detailed, 
the  men  were  informed  by  the  master  that  they  would  be 
allowed,  during  the  detention  of  the  vessel,  wages  at  the 

* 

rate  of  one  dollar  per  day.  The  libellant  states  that  he  was 
hired  at  the  rate  of  thirty  dollars  per  month;  but  the  dif- 
ference is  immaterial,  as  the  men  were  paid  in  full  up  to  the 
time  when  they  signed  the  articles,  and  no  claim  is  made  for 
wages  earned  prior  to  that  date.  The  articles  were  signed 
the  nineteenth  of  February;  the  vessel  sailed  on  the  twenty- 
sixth  of  February. 

Some  time  after  coming  on  board,  Neilsen  appears  to 
have  hurt  his  leg  while  in  the  performance  of  his  duty. 
This  occurred  before  the  signing  of  the  articles,  and  it  was 
known  to  the  master  and  the  crew.  The  injury  did  not  pre- 
vent Neilsen,  so  far  as  appears,  from  doing  his  duty,  and  it 
seems  to  have  been  regarded  as  slight,  and  unlikely  to  pro- 
duce serious  results.  Neilsen  states  that  he  showed  his  leg 
to  the  master,  and  expressed  doubts  as  to  the  propriety  of 
bis  going  to  sea.  The  master  told  him  that  it  would  soon 
get  well,  and  that  he  didn't  wish  him  to  leave. 

Some  eight  or  ten  days  after  leaving  port,  Neilsen  again 
hui't  his  leg  while  doing  some  duty  aloft.  The  sore  on  his 
leg  was  examined  by  the  doctor  on  board,  and  found  to  be 
an  idcer  of  an  aggravated  kind.  It  proved,  on  treatment,  to 
be  obstinate  and  intractable,  and  Neilsen's  leg  remained  in 
consequence,  during  the  whole  voyage,  in  a  condition  which 
prevented  the  full  performance  of  his  duty.  The  master 
estimates  roughly  that  he  did  able  seaman's  duty  about  one 
third  of  the  time.  At  other  times  he  worked  about  the 
deck,  or  did  no  duty  whatever. 

From  its  persistency  and  resistance  to  treatment,  as  well 
as  from  its  appearance,  the  doctor  supposed  the  ulcer  to  have 
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been  venereal.  He  states,  however,  that  it  was  not  caused  by 
syphilitic  disease,  and  I  understand  him  to  mean  that  an 
otherwise  trivial  injury  was  aggravated  and  made  obstinate 
by  some  ancient  venereal  taint,  which  he  supposed  to  have 
existed  in  the  patient's  constitution.  Some  evidence  was 
offered,  tending  to  show  that  Neilsen  admitted  that  he  had 
hurt  his  leg  while  ''sky-larking  onshore."  This  Neilsen 
denies.  I  do  not  consider  the  inquiry  important,  for  if  the 
leg  was  hurt  prior  to  his  coming  on  board,  the  injury  must 
have  been  very  slight,  as  he  performed  his  duty  during  the 
whole  time  the  vessel  lay  in  port,  from  the  eighteenth  of 
January  until  the  twenty-sixth  of  February,  and  for  ten 
days  or  two  weeks  thereafter  after  the  vessel  had  put  to  sea. 

The  question  thus  presented  is :  Did  the  disability  of  the 
seaman  occur  while  in  the  service  of  the  vessel,  and  not 
through  his  own  fault  or  misconduct  ? 

The  general  principle  that  the  seaman  is  not  only  entitled 
to  his  wages  during  any  sickness  or  disability  occurring  to 
him  while  in  the  service,  without  fault  or  misconduct 
on  his  own  part,  but  also  to  be  cured  at  the  ship's  ex- 
pense, is  not  disputed.  But  it  is  contended  that  in  this 
case  the  injury  was  sustained  before  the  commencement  of 
the  voyage,  and  before,  by  the  signing  of  articles,  he  en- 
tered into  the  service  of  the  ship. 

In  Ex  parte  Goldings,  2  Gall.  56,  Mr.  Justice  Story  re- 
jected the  claim  of  a  mariner  to  a  share  of  the  prizes  of  a 
privateer  (which  he  put  on  the  same  footing  as  a  claim  for 
wages),  where  the  disability  occurred  after  the  signing  of 
articles,  but  before  the  cruise  was  actually  begun.  In  that 
case,  it  appeared  that  the  seaman  was  discharged  at  the 
home  port  of  the  vessel  with  his  own  consent. 

But  the  same  learned  judge,  in  Beed  v.  Can/kid^  1  Sum- 
ner, 195,  held  that  the  right  to  be  cured  at  the  ship's  ex- 
pense extends  to  *'  all  sickness  and  injuries  sustained  in  the 
service,  and  while  the  party  constitutes  one  of  her  crew, 
whether  they  occur  at  a  home  or  in  a  foreign  port,  at  the 
commencement  or  at  the  termination  of  the  voyage.  The 
voyage  of  the  ship  must,  so  far  as  the  seamen  are  concerned, 
be  deemed  to  commence  when  they  are  to  perform  service 
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on  board,  and  to  terminate  when  they  are  discharged  from 
further  service"  (p.  198). 

The  fact  that  the  articles  have  not  been  signed  is  imma* 
terial,  if  the  seamen  have  been  engaged  for  the  voyage,  and 
are  on  board  the  vessel  in  the  performance  of  their  duty. 
The  articles  are  required  for  the  protection  of  the  seamen, 
but  his  rights  are  not  impaired,  or  his  relations  to  the  ves- 
sel affected  to  his  disadvantage  by  an  entire  omission  to 
enter  into  the  formal  engagement  required  by  law. 

If  the  circumstances  of  the  case  required  it,  I  should  have 
little  hesitation  in  deciding  that,  where  a  seatnen  engaged 
for  a  voyage  sustains  an  injury  while  in  the  service  of  the 
ship,  but  before  she  sails,  and  before  the  articles  are  signed, 
and  without  any  fraud  or  concealment  on  his  part  he  is  re- 
tained in  the  service,  and  performs  the  voyage,  he  is  entitled 
to  his  wages,  notwithstanding  that  he  proves  unable  to  dis- 
charge his  duty,  either  in  whole  or  in  part. 

If  the  injury  be  such  as  obviously  to  disable  him  for  the 
performance  of  his  duty,  he  may  be  discharged,  especially 
with  his  own  consent,  as  was  the  case  in  ex  parte  Giddings; 
he  would  then  be  entitled  to  compensation  for  the  seiTices 
already  rendered,  and  probably  to  be  cured  at  the  ship's 
expense. 

But  in  the  case  at  bar,  I  think  it  clear  that  the  disability 
must  be  considered  to  have  occurred  during  the  voyage.  The 
original  injury,  whether  Neilsen  received  it  after  he  came 
on  board  the  vessel  or  before,  must  have  been  slight,  for 
lie  continued  to  do  duty  for  some  weeks  afterwards,  and 
was  permitted  to  ship  without  objection.  He  unquesti6n- 
ably  sustained  a  further  injury  after  the  voyage  commenced, 
and  his  subsequent  disability  was  the  result  of  the  original 
hurt,  aggravated  by  the  injury  received  on  board,  and  perhaps 
by  the  exposure  and  other  unfavorable  conditions  incident 
to  his  situation.  I  do  not  understand  the  rule  to  require 
that  the  sickness  of  the  seaman  should  have  originated  dur- 
ing the  voyage;  it  is  only  necessary  that  it  occur  during  the 
voyage,  without  fault  or  misconduct  on  his  part.  Were  it 
otherwise,  he  would  be  deprived,  in  great  measure,  of  its 
benefit. 
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If,  for  example,  he  have  a  cut  on  his  hand  at  the  time  of 
shipment,  and  erysipelas  supervenes  during  the  Tojage,  and 
he  is  unable  to  do  duty,  the  sickness  that  incapacitated  him 
would  be  deemed  to  have  occurred  during  the  voyage.  So, 
if  he  have  a  cold,  which  is  succeeded  during  the  voyage  by 
some  pulmonary  disease,  the  disease  which  disables  him 
would  clearly  be  the  pulmonary  affection,  and  not  the  cold 
in  which  it  had  its  origin.  So,  if  after  the  commencement  of 
the  voyage,  he  fall  sick  of  small-pox  or  other  infectious  dis- 
order, his  claim  to  wages,  and  to  be  cured  at  the  ship's  ex- 
pense, could  hardly  be  resisted  on  the  ground  that  the 
infection  v/as  received  before  he  shipped,  and  that  the  seeds 
of  the  disease  were  lurking  in  his  system  when  he  entered 
into  the  service.  The  rule  should  receive  a  liberal  as  well 
as  rational  construction.  It  would  be  infinite  to  explore 
the  remote  causes  of  disease,  or  to  attempt  to  assign  to 
each  of  the  various  causes  which  have  concurred  in  produc- 
ng  the  result  its  precise  effect.  If  the  seaman,  without 
fraud  or  concealment,  and  believing  himself  able  to  perform 
his  duty,  enters  upon  the  service,  his  subsequent  illness, 
whether  it  be  due  to  the  development  into  serious  disease 
of  some  slight  injury,  previously  received,  or  ailment  pre- 
viously contracted,  whether  the  unfavorable  symptoms  be 
caused  by  the  exposure  and  hardships  of  the  service,  or 
are  to  be  ascribed  to  some  vice  in  the  patient's  constitution, 
or  whether  it  be  the  natural  and  inevitable  effect  of  some 
previous  infection;  in  none  of  these  cases  would  the  rights 
of  the  seaman,  under  the  just,  as  well  as  humane  rule  so 
universally  adopted  in  all  the  maritime  codes,  be  impaired. 

I  think  Neilsen  is  entitled  to  the  full  amount  of  his,  with- 
out deduction. 

With  regard  to  Buckhardt,  there  is  more  room  for  doubt. 
His  claim  is  founded  on  an  alleged  agreement  by  the 
master  to  pay  him  !t30  in  lieu  of  the  nominal  sum  which  by 
the  articles  he  was  to  receive. 

If  it  appeared  that  in  consideration  of  additional  services, 
the  master  had  in  the  reasonable  exercise  of  his  discretion, 
promoted  him,  and  promised  the  wages  of  the  station  to 
which  he  was  advanced,  there  would  be  no  objection  to  his 
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olaim.  The  master's  authority,  in  general,  extends  to  all 
matters  connected  with  the  employment  and  hiring  of  the 
crew. 

•  Bat  after  the  contract  with  the  seaman  has  been  made, 
the  master  cannot  capriciously,  and  at  his  mere  will,  bind 
the  owners  to  the  payment  of  increased  wages,  unless  it  ap- 
pear that  some  consideration  was  rendered  for  the  advance, 
or  that,  in  the  exercise  of  a  fair  discretion,  he  was  justified 
in  supposing  he  would  thereby  promote  the  interests  of  the 
adventure.  In  this  case,  the  master,  by  whom  the  promise 
is  alleged  to  have  been  made,  was  not  the  master  to  whom 
the  owners  had  entrusted  the  vessel.  He  became  such  by 
the  appointment  of  the  consul  at  a  foreign  port.  It  would 
even  seem  that,  at  the  time  he  agreed  to  give  the  additional 
wages,  he  had  not  been  formally  appointed.  The  services 
rendered  by  the  man  were  in  no  respect  different  from>  or 
more  valuable  than,  those  he  had  previously  performed, 
and  for  which  he  shipped.  No  entry  of  the  agreement  was 
made  in  the  articles;  and  the  claim  rests  on  an  alleged  oral 
promise  of  the  master  to  the  man. 

The  master  alleges  that  he  hired  the  man  in  place  of  the 
steward  who  had  left,  and  that  the  cook  refused  to  stay 
unless  a  new  steward  was  employed.  Of  the  thirty  dollars 
per  month  additional  wages  allowed  to  Buckhardt,  ten  dol- 
lars were  to  be  given  to  the  cook*  It  is  a  little  singular,  if 
this  were  the  case,  that  the  cook  has  made  no  demand  for 
the  ten  dollars  per  mouth  which  he  was  to  receive. 

So  far  as  I  can  gather  from  the  testimony,  the  services  of 
a  steward  seem  to  have  been  unnecessary.  Five  out  of  the 
eight  passengers  had  left  the  vessel,  and  the  testimony 
shows  that  after  his  employment  as  steward,  Buckhardt  per- 
formed the  same  duty  as  he  had  previously  discharged  as 
waiter. 

There  are  some  other  circumstances  indistinctly  disclosed 
by  the  testimony,  which  lead  me  to  doubt  whether  the 
master,  in  promising  to  Buckhardt  the  additional  compensa- 
tion, was  acting  in  the  exercise  of  a  reasonable  discretion, 
and  with  exclusive  regard  to  the  interest  of  the  service.  If 
noty  he  exceeded  his  authority,  and  went  beyond  the  limits 


248  Palmer  v.  Low.  [Cir.  CL 

m—     I       I    ■■         -  I         I  ■    ■  ■       II  I    ■  ■!   ■  I  I     I      I    I  ~   -  -       

Opinion  of  the  Court — Sawyer,  C.J.  [October, 

of  bis  agency.  He  had  no  right  to  indulge  in  favoritism  or 
eren  generosity  at  the  expense  of  the  owners  of  the  vesseL 
On  the  whole,  I  am  of  opinion  that  Bnckhardt's  claint 
should  be  rejected,  except  for  the  amount  of  wages  as 
stipulated  in  the  articles. 


Daniel  Palmer  t?.   Joseph   W.  Low  et  al.. 

CiBcun:  CouKT,  Distbict  ot  Califosmu. 
October  21,  18T2. 

1.  AiiOAi«DB  Gbant  AMxxic&if  TmjS^—A  grant  made  by  «n  alcalde  of  Saa 
Francisco,  after  the  transfer  of  California  to  the  United  States,  is  a- 
Mexican  title  within  the  meaning  of  the  proviso  to  the  sixth  section 
of  the  statute  of  limitations  of  the  Stale  of  California,  as  a<mended  in 
1855. 

*i.  Mexican  Gbant — LnoTATZONS.— The  claim  of  the  city  of  San  Francisco  t» 
the  pueblo  lands,  not  haying  been  finally  confirmed  on  the  eighteenth  of 
April,  1863,  the  statute  of  limitations  had  not  commenced  to  run  at  that 
date  against  a  party  claiming  title  under  an  alcalde  grant,  to  a  lot  withii^ 
the  limits  of  the  pueblo. 

3*  Pi/EADiNa  ExcKPTzoN. — Where  the  plaintiiF,  in  an  action  to  reeover  land^ 
relies  upon  title  acquired  by  virtue  of  an  adverse*  possession  for  the 
period  prescribed  by  the  statute  of  limitations^  but  adleges  his  seizin 
generally  in  his  complaint,  without  setting  out  the  statute,  or  the  nature 
of  his  title,  the  defendant  need  not  plead  an  exception  to  the  statute 
upon  which  he  relies,  but  may  upon  the  trial,  show  by  evidenee  that  he 
is  within  the  exception  without  pleading  it. 

4.  Limitations — Dkfensk. — The  word  *'  defense"  in  section  six  of  tbe  statute 
of  limitations  of  California  of  1863,  refers  to  the  same  coses  as  the  word 
"  defense  "  in  the  proviso  to  section  seven  of  the  statute  of  ][imitation» 
of  1865. 

Before  Sawyeb,  Circuit  Judge. 

The  facts  appear  in  the  opinion  of  the  court. 

Barsiow,  Stetson  &  HouglUoUy  for  plaintiff. 

Houghton  dt  Reynolds,  for  defendants. 

Sawyer,  Circuit  Judge.     Loring  and  Jones  entered  upon 
one  hundred  vara  lot,  No.  39,  in  the  city  of  San  Francisco , 
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embracing  the  premises  in  question,  in  the  year  1851,  or 
1852,  inclosed  it,  and  built  a  house  thereon.  The  plaintiff 
deraigns  title  from  them.  Plaintiff  and  his  grantors  were 
in  the  adverse  possession  of  the  premises  from  the  entry  of 
Loring  and  Jones  at  the  date  mentioned  till  ejected  by  de-* 
fendants  May  8,  1867,  under  a  writ  of  possession  issued  in 
the  case  Donner  v.  Palmer  et  al.,  to  which  suit  neither  the 
plaintiff  nor  either  of  his  grantors  was  a  party.  The  de- 
fendants hold  the  title  thereto  under  a  grant  from  George 
Hyde,  Alcalde,  dated  July  19,  1847,  to  George  Donner,  and 
the  Van  Ness  ordinance,  the  act  of  the  legislature  of  Gali' 
fornia  of  March  11,  1858,  and  the  acts  of  congress  of  July 
1,  1864,  and  of  March  8,  1866,  confirming  said  title.  (Stat. 
Cal.  1858,  53;  13  Stat.  U.  S.  333,  14  lb.  4.) 

The  plaintiff  claims  that  the  adverse  possession  in  him-' 
self  and  his  grantors  from  1851  or  1852,  till  his  said  ouster  by 
defendants,  May  8,  1867,  vested  in  him  a  perfect  title  under 
the  statute  of  limitations,  upon  which  he  is  now  entitled  to 
^recover,  and  cites -^rriw^ton  v.  iiscom,  34Cal.  381,  and  Can- 
non V.  StochmoUy  36  Oal.  540,  in  support  of  his  position. 

The  claim  of  San  Francisco  to  the  municipal  lands  within 
its  boundaries  had  not  been  finally  confirmed  "by  the 
government  of  the  United  States,  or  its  legally  constituted 
authorities,"  at  the  date  of  the  passage  of  the  amendment 
to  the  statute  of  limitations,  April  18,  1863,  or  of  said  act 
of  congress  of  July  1,  1864. 

Under  the  proviso  to  section  6  of  the  statute  of  limita^ 
tions,  as  amended  in  1855,  the  statute  did  not  begin  to  run 
against  parties  claiming  title  under  Spanish  or  Mexican 
grants,  until  their  final  confirmation  by  the  United  States 
government,  or  its  legally  constituted  authorities.  This  act 
was  in  force  till  superseded  by  the  amendments  passed 
April  18,  1863.  As  there  had  been  no  final  confirmation  by 
the  United  States  government,  or  its  legally  constituted  au- 
thorities, of  the  claim  of  the  city  to  its  municipal  lands  on 
April  18,  1863,  the  statute  of  limitations,  at  that  date,  had 
not  begun  to  run  against  the  defendant's  title  under  his  al- 
calde grant,  if  that  grant  is  a  Spanish  or  Mexican  title, 
within  the  meaning  of  the  said  proviso.     That  it  is  such 
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title  there  can  be  little  doubt.  The  pueblo  derived  its  title 
fronl  the  Mexican  government,  and  that  title  required  con-' 
firmation  by  the  board  of  land  commissioners  in  the  same 
manner  as  private  grants;  and  the  grantee  of  the  alcalde 
obtains  his  title  through  the  pueblo,  or  else  from  the  al-* 
calde  through  powers  conferred  upon  him  by  the  laws  of 
Mexico.  It  has  already  been  judicially  determined  in  this 
court  by  Mr.  Justice  Field,  of  the  supreme  court,  that  nnch 
grants  are  within  the  exception  of  said  proviso.  {Monl" 
gomery  v.  Bevana  ei  ai.,  1  Sawyer's  Rep.,  653;  see  also  Mev" 
ryman  v.  Bourne,  9  Wall.  602.)  The  statute,  then,  had  not 
commenced  to  run  against  defendant's  title  at  the  date  of 
the  passage  of  the  act  of  April  18, 1863. 

As  to  all  cases  in  respect  to  which  the  statute  had  not 
commenced  to  run  at  the  date  of  the  passage  of  that  act,  the 
act  gave  five  years  from  the  date  of  its  passage  before  the 
bar  of  the  statute  should  attach.  (Stat.  1863,  325-6,  sec- 
tiolis  1  and  6.) 

The  earliest  day,  therefore,  at  which  the  statute  could 
begin  to  run  against  the  defendant's  title  was  April  18, 
1863,  and  the  bar  of  the  statute  would  not  attach  till  five 
years  thereafter,  or  April  18,  1868.  The  defendants  entered 
and  dispossessed  the  plaintiff  on  May  8,  1867,  or  nearly  a 
year  before  the  time  limited  expired,  and  they  have  ever  since 
continued  in  possession,  claiming  under  their  title.  It  fol* 
lows,  that  no  title  had  vested  in  plaintiff  under  the  statute 
of  limitations  by  virtue  of  his  long  adverse  possession  at 
the  date  of  the  entry  of  the  defendants  under  their  title, 
and  the  plaintiff  has  shown  no  title  other  than  a  naked 
possession,  and  this  cannot  avail  against  the  real  title  ex-' 
hibited  by  defendants^  who  are  in  possession  under  it. 

The  plaintiff  further  insists  that  the  general  statute  of 
limitations  is  five  years;  that  the  defendants  rely  on  an  ex- 
ception of  claimants  under  Spanish  grants,  and  that  they 
cannot  show  themselves  to  be  within  the  exception  without 
pleading  it.  If  it  be  conceded  that  it  is  necessary,  gener- 
ally, to  plead  an  exception  relied  on  to  take  the  case  out  of 
the  general  provisions  of  the  statute,  the  rule  is  clearly  in- 
applicable to  this  case.     The  plaintiff  himself  did  not  set 
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up  the  statute  as  the  basis  of  his  title.  He  simply  alleges 
his  seizin  in  the  ordinary  way,  before  and  at  the  date  of 
the  ouster,  without  setting  out  his  title.  He  did  not  him«- 
self  plead  the  general  statute.  Concede  it  not  to  be  neces- 
sary for  him  to  plead  the  statute  himself  in  order  to  entitle 
him  to  show  title  by  adverse  possession  under  the  statute, 
and  it  would  seem  to  follow  that  the  defendants  should  not 
be  held  to  a  stricter  rule  than  the  plaintiff.  If  the  plaintiff 
does  not  set  out  his  title,  the  defendant  has  no  opportunity 
to  meet  it  by  plea.  If  the  plaintiff  does  not  set  up  the 
statute  as  the  basis  of  his  title,  the  defendant  cannot  know 
that  he  relies  on  it,  nor  be  required  to  meet  it  by  pleading 
the  exception  upon  which  he  relies.  The  plaintiffs  title 
being  for  the  first  time  developed  in  the  evidence,  and  not 
in  his  pleadings,  it  is  admissible  for  the  defendant  to  meet 
it  by  evidence.  As  a  general  rule,  matter  of  estoppel  must 
be  pleaded.  In  Jackson  v.  Lodge,  matter  of  estoppel  was 
admitted  without  pleading,  and  the  court  say  upon  the  ques** 
tion,  "the  matter  of  estoppel  was  properly  in  evidence;  for 
the  defendant  upon  the  case  made  by  the  complaint,  was 
not  called  upon  and  had  no  opportunity  to  plead  it.  The 
plaintiff  did  not  set  out  his  title.  It  was  only  developed  in 
the  evidence,  and,  therefore,  could  only  be  met  by  counter 
evidence .  (36  Cal.  38,  and  authorities  cited,  Lain  v.  Shep^ 
ardson,  23  Wisconsin,  224,  228.) 

One  more  point  earnestly  pressed  by  plaintiff  is  so  ab- 
surd in  its  consequences,  that  it  would  not  require  notice, 
but  for  the  awkward  manner  in  which  the  word  **  defense  " 
is  used  in  the  sixth  section  of  the  act  of  1863.  It  is  not 
very  apparent  from  the  reading  of^  section  six  alone,  to 
what  the  word  ''defense,"  as  therein  used,  is  intended  to 
apply.  The  proviso  is  as  follows:  "  Provided  further,  that 
any  person  claiming  real  property,  or  the  possession  there^* 
of,  or  any  right  or  interest  therein,  under  title  derived  from 
the  Spanish  or  Mexican  governments,  or  the  authorities 
thereof,  which  shall  not  have  been  finally  confirmed  by  the 
government  of  the  United  States,  or  its  legally  constituted 
authorities,  more  than  five  years  before  the  passage  of  this 
act,  may  have  five  years  after  the  passage  of  this  act,  in 
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which  to  commence  his  action  for  the  recovery  of  such  real 
property,  or  the  possession  thereof,  or  any  right  or  interest 
therein,  or  for  rents  or  profits,  out  of  the  same,  or  to  make 
his  defense  to  an  action  founded  upon  the  title  thereto." 

It  is  insisted  that,  as  this  action  to  recover  the  land  was 
not  commenced  till  more  than  five  years  after  the  passage 
of  the  act  of  April  18,  1863,  the  defendants  in  possession 
under  an  otherwise  valid  title  cannot  set  up  that  title  to 
protect  their  possession  in  an  action  to  recover  the  land  by 
a  party  who  has  no  title,  but  who  was  once  in  possession  as 
a  trespasser  upon  their  title,  because  it  is  a  Spanish  title, 
and  the  statute  says  the  claimant  under  a  Spanish  title  may 
haye  "five  years  aft^r  the  passage  of  this  act  in  which  to 
*  *  *  make  his  defense  to  an  action  founded  upon  the 
title  thereto;*'  that  as  he  may  have  five  years  within  which 
to  make  his  defense,  by  implication  he  cannot  make  a  de-^ 
fense  after  the  lapse  of  five  years.  It  is  impossible  to  be- 
lieve that  the  legislature  intended  the  construction  of  ihi& 
proviso  claimed  by  plaiutifi*.  If  so,  then,  no  man  in  pos- 
session of  lands  holding  under  a  valid  Spanish  or  Mexican 
grant  finally  confirmed,  more  than  five  years  ago,  can  use 
his  title  as  a  defense  to  any  action  hereafter  brought  against 
him  to  recover  the  possession,  and  this  would  now  include 
a  large  portion  of  the  lands  in  this  State.  Such  a  construc- 
tion is  simply  preposterous.  The  meaning  of  the  clause  is 
very  obscure,  at  best.  If  read  according  to  the  natural 
grammatical  arrangement  of  the  language,  it  is  the  ''action 
founded  upon  the  title  thereto  "  to  which  a  party  may  make 
his  "defense"  within  five  years,  not  his  "defense  founded 
upon  the  title  thereto,"  "to  an  action"  founded  upon  some 
other  title.  If  this  is  the  true  construction,  then  the  clause 
has  no  application  to  this  case,  for  here  the  "defense,"  and 
not  "the  action,"  is  founded  on  a  Mexican  title*  Although 
this  is  clearly  the  grammatical  construction,  it  does  not 
seem  as  though  it  could  be  the  idea  designed  to  be  con- 
veyed, for  in  that  case,  the  provision  would  be,  that  any 
party  claiming  under  a  Spanish  title  must  make  his  defense 
within  five  years  to  any  action  brought  against  him  founded 
upon  the  same  Spanish  title,  and  would  apply  to  no  other 
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cases,  which  seems  little  better  than  nonsense.  In  order 
to  give  a  proper  construction  to  this  section,  it  will  be  nec- 
essary to  read  and  consider  it  in  connection  with  sections 
one  and  two  of  the  same  act,  amending  sections  six  and 
seven  of  the  prior  act,  and  sections  six  and  seven  as  thej 
stood  in  the  act  of  1855;  also,  as  they  existed  in  the  act  of 
1850,  before  amended  in  1855.  Section  seven  of  the  statute 
of  limitations,  as  adopted  in  1850,  has  always  been  obscure. 
The  obscurity  resulted  from  an  attempt  to  modify  the  lan- 
^age  of  the  statute  from  which  it  was  copied,  so  as  to 
adapt  it  to  the  different  conditions  in  this  State  of  the  law 
to  which  it  related.  The  Supreme  Court  of  California  en- 
deavored to  ascertain  the  meaning  of  this  section  in  Richard- 
son V.  Williamson,  24  Cal.  301.  It  was  there  held  that  sec- 
tion six  alone  applied  to  actions  for  the  recovery  of  land, 
and  section  seven  to  personal  actions  depending  upon  title 
to  land,  and  this  decision  has  been  followed  in  other  cases; 
also,  that  the  proviso  relating  to  Spanish  titles  appended  to 
each  of  the  sections  six  and  seven  in  1855,  related  to  the 
same  subject  matter  respectively  provided  for  it  in  the  body 
of  the  respective  sections  to  which  they  were  appended. 
By  the  act  of  April  18, 1863,  it  was  manifestly  the  design  to 
restore  sections  six  and  seven  to  their  original  condition  by 
omitting  the  provisos  appended  in  1855,  leaving  actions  de- 
pending upon  different  sources  of  title  thereafter  to  stand 
upon  the  same  footing.  But  in  oraer  not  to  extend  the  time 
in  those  cases,  where  the  statute  had  already  commenced  to 
ran,  or  give  a  less  time  to  those  claiming  under  Spanish 
titles  than  to  those  claiming  under  other  titles,  after  the 
change  in  the  policy  of  the  law,  section  six  of  the  amend- 
atory act  was  adopted.  And  in  this  section,  instead  of 
making  separate  provisions  for  the  provisos  to  sections  six 
and  seven  of  the  former  act,  an  attempt,  though  apparently 
not  a  very  successful  one,  was  made  to  cover  them  both  by 
a  single  provision;  and  the  word  "defense"  in  this  provis- 
ion was  designed  to  apply  to  the  same  cases,  only  as  the 
same  word  used  in  section  seven,  and  its  proviso  as  it  be- 
fore stood.  (Bissdl  v.  Hemhatv,  1  Sawyer's  Kep.  553.)  For 
the  construction  put  upon  section  seven  in  the  former  acts, 


264  Palmeb  v.  Low.  [Oir.  Gt.  Gal. 

Opiuion  of  the  Court — Sawyer,  C.  J.  [Sept.,  1872. 

bj  the  State  courts,  see  Bichardson  v.  TVUliamson,  supra, 
wherein  it  was  held  that  it  did  not  relate  to  actions  for  the 
recovery  of  land. 

The  word  defense,  as  used  in  section  six  of  the  act  of  1863, 
now  under  consideration,  might  cover  one  other  case,  but 
it  is  doubtful  whether  it  was  in  the  minds  of  the  legislators 
when  it  was  drafted.  Suppose  the  defendants  had  not  en- 
tered and  ejected  plaintiff  on  May  8, 1867,  or  afterward, 
and  the  latter  had  continued  in  the  adverse  possession  of 
the  premises  until  more  than  five  years  after  final  confirma- 
tion of  the  defendant's  title,  so  that  a  title  had  vested  in 
plaintiff  beyond  all  question,  by  virtue  of  such  adverse 
possession,  and  the  plaintiff  being  in  possession  and  desirous 
of  having  some  record  recognition  of  the  fact,  had  brought 
his  action  against  the  defendant  out  of  possession,  claiming 
under  his  Spanish  title,  to  determine  his  adverse  claim  in 
pursuance  of  section  254  of  the  State  practice  act.  In  that 
case,  the  defense  to  the  action  to  determine  and  quiet  the 
title  acquired  by  adverse  possession  would  rest  upon  the 
Spanish  title,  and  that  defense  might  be  embraced  by  the 
term  as  used  in  the  act,  if  the  defense  referred  to,  and  not 
the  action  mentioned,  is  to  be  construed  as  founded  on  the 
title.  But  whether  right  or  wrong  as  to  these  suggestions 
relating  to  the  construction  of  the  clause  in  question,  I  am 
satisfied  that  it  was  never  intended  to  prevent  a  party  in 
possession  under  a  valid  title  not  barred  before  entry  under 
his  title  from  setting  up  that  title  as  a  defense  in  an  action 
brought  against  him  to  recoyer  the  possession.  The  de* 
fendant  is  in  no  default.  He  entered  into  possession  under 
his  title  before  it  was  barred,  and  while  it  was  a  subsisting 
valid  title,  and  he  has  been  in  ever  since.  He  had  no  occa- 
sion to  bring  an  action  to  recover  a  possession  which  he 
already  had.  He  could  not  have  maintained  it  if  he  had.  He 
was  not  bound  to  bring  an  action  against  the  plaintiff  to  quiet 
his  title,  for  the  plaintiff  had  no  shadow  of  title  against  him. 
His  possession  and  title  were  united  in  himself.  Besides,  if 
he  was  satisfied  with  his  possession  under  title,  there  was  no 
duty  cast  upon  him,  by  law  or  otherwise,  to  bring  an  action 
against  persons  out  of  possession  to  determine  any  claim 
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they  might  set  up.  Plaintiff  had  simply  been  a  naked  tres- 
passer on  defendant,  upon  whom  the  latter  had  re-entered 
under  his  title.  There  was  nothing  more  for  defendant  to 
doy  and  he  has  in  no  respect  been  negligent  or  dilatory. 
He  certainly  could  not  lose  his  title  by  quietly  possessing 
and  occupying  his  own,  in  accordance  with  such  title.  He 
could  not  be  required  to  bring  an  action  when  he  had 
no  longer  any  cause  for  complaint. 

There  must  be  judgment  for  defendants,  with  costs. 


In  the  matter  of  Erwin  Davis,  a  Bankrupt. 

District  Coubt,  District  op  Calepornia. 
OOTOBEB   20,    1872. 

1.  £x£KFT[0N  IN  Bamkbuptct. — The  bankrupt  is  entitled,  under  the  proviso, 
to  the  fourteenth  section  of  the  bankrupt  act,  to  retain  all  his  necessary 
household  and  kitchen  furniture,  of  the  kind  and  to  the  amount  ex- 
empted by  the  law  of  the  State  from  forced  sale. 

Before  Hoffman,  District  Judge, 
Jt.  Thompson^  for  bankrupt. 
H.  G.  Hyde,  for  assignee. 

HoFFifAN,  J.  Exceptions  to  the  report  of  the  register, 
designating  and  setting  apart  certain  household  and  kitchen 
furniture  for  the  use  of  the  bankrupt. 

The  question  presented  by  the  exceptions,  is  whether  the 
necessary  household  and  kitchen  furniture  to  be  fi^et  apart 
for  the  use  of  the  bankrupt,  under  the  ^proviso  to  the  f our-r 
teenth  section  of  the  bankrupt  act,  is  not  to  exceed  in  value 
the  sum  of  five  hundred  dollars,  or  whether  by  a  just  con- 
struction of  the  proviso,  there  is  excepted  from  the  opera- 
tion of  the  assignment,  all  necessary  household  and  kitchen 
furniture,  which,  by  the  law  of  the  State,  is  exempted  from 
levy  and  sale  on  execution . 
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The  language  of  the  proviso  is  as  follows:  **  Provided, 
however,  that  there  shall  be  excepted  from  the  operation  of 
this  section : 

''The  necessary  household  and  kitchen  furniture,  and 
other  articles  and  necessaries  of  such  bankrupt  as  the  said 
assignee  shall  designate  and  set  apart,  having  reference  in 
the  amount  to  the  family,  condition  and  circumstances  of 
the  bankrupt,  but  altogether  not  to  exceed  in  value,  in  any 
case,  the  sum  of  five  hundred  dollars; 

''And  also  the  wearing  apparel  of  such  bankrupt,  and 
that  of  his  wife  and  children; 

"  And  the  uniform,  arms,  and  equipments  of  any  person 
who  is  or  has  been  a  soldier  in  the  militia,  or  in  the  review 
of  the  United  States; 

"  And  such  other  property  not  included  in  the  foregoing 
exceptions  as  is  exempted  from  levy  and  sale  upon  execu- 
tion, or  other  process  or  order  of  any  court,  by  the  laws  of 
the  State  in  which  the  bankrupt  has  his  domicil  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy,  to 
an  amount  not  exceeding  that  allowed  by  such  State  exemp- 
tion laws  in  force  in  the  year  eighteen  hundred  and  sixty- 
four." 

Under  these  provisions,  it  is  insisted  by  the  bankrupt, 
that  he  is  entitled  to  retain  all  the  property  which,  by  the 
State  laws,  is  exempt  from  levy  and  sale  upon  execution, 
and  that  as  by  the  State  law,  all  necessary  household  and 
kitchen  furniture,  without  limitation  of  value,  is  so  ex- 
empted, he  is  entitled  to  have  set  apart  for  him,  all  the 
articles  set  forth  in  his  schedule,  provided  they  are  neces- 
sary household  and  kitchen  furniture  within  the  meaning  of 
the  State  law. 

On  the  part  of  the  assignee,  it  is  urged  that  the  four- 
teenth section  of  the  act  provides  for  the  exemption  of 
household  and  kitchen  furniture;  that  it  limits  the  value  of 
the  furniture  so  exempted,  to  the  sum  of  1500;  and  that  the 
subsequent  clause  which  adopts  the  exemption  laws  of  the 
States,  applies  by  its  terms  to  "  other  property  not  included 
in  the  foregoing  exceptions,"  i.  c,  to  property  other  than 
household  and  kitchen  furniture,  which  is  included  in,  and 
is  the  subject  of  the  exceptions  referred  to. 
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The  general  policy  and  intent  of  the  bankrupt  law  indi- 
cated by  the  provisions  above  cited  are  obvious.  The 
exemptions  allowed  by  State  laws  are  recognized  and  adopted, 
and  the  bankrupt  is  required  to  surrender  to  the  assignee 
for  equal  distribution  among  his  creditors  such  property 
and  effects  only  as  are  by  the  law  of  his  domicile  liable  for 
his  debts. 

The  framers  of  the  law  appear  to  have  thought  that  the 
States  were  better  able  to  determine  each  for  itself  what 
property  of  its  citizens  should  be  applicable  by  law  to  the 
payment  of  their  debts,  than  congress  was  to  prescribe  an 
invariable  and  universal  rule. 

There  seems  to  be  no  good  reason  why  creditors,  when 
their  debtor  has  become  either  a  voluntary  or  involuntary 
bankrupt,  should  claim  under  the  assignment  which  resem- 
bles, as  Mr.  Justice  Cadwaladeb  says,  in  re  Buth  B.  B.  Sup. 
p.  24,  a  general  execution  for  the  equal  benefit  of  them  all, 
ftny  other  property  than  could  by  the  law  of  the  State  be 
reached  by  an  execution  in  favor  of  any  one  of  them. 

Whatever  doubts  may  have  been  entertained  as  to  whether 
the  adoption  by  congress  of  the  various  State  exemption 
laws  did  not  deprive  the  system  of  that  uniformity  which 
it  was  bound  to  establish,  the  intention  of  congress  to 
adopt  those  laws  has  never,  to  my  knowledge,  been  ques- 
tioned. 

By  the  law  of  this  State  there  is  exempted  not  only  nec- 
essary household  and  kitchen  furniture,  but  provisions  for 
family  use  for  three  months,  two  cows  with  their  sucking 
calves,  and  food  for  such  cows  for  one  month.  There  are 
also  exempted,  the  farming  utensils  of  the  farmer,  the  tools 
of  the  mechanic,  the  instruments  of  the  surgeon,  dentist, 
surveyor  and  professor  of  music,  and  the  libraries  of  physi- 
cians, attorneys,  ministers  of  the  gospel,  editors,  school- 
teachers and  professors  of  music. 

All  these  exemptions  are  to  be  allowed  irrespective  of  the 
valne  of  the  property. 

It  will  be  observed  that  the  first  clause  of  the  proviso 
above  cited  does  not  refer  exclusively  to  household  and 
kitchen  furniture.     The  property  excepted  is  "necessary 
18 
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household  and  kitchen  furniture,  and  such  other  articles 
And  necessaries  as  the  assignee  shall  designate,  not  exceed- 
ing in  yalue  five  hundred  dollars."  If,  therefore,  the  furniture 
•exempted  by  State  law  is  not  to  be  allowed  to  the  bankrupt 
because  it  is  not  ''property  other  than  and  not  included  in 
the  foregoing  exceptions,"  almost  all  the  other  articles 
ispeeifieallj  exempted  by  the  State  law  must  also  be  disal- 
lowed, for  they  would  fall  within  the  description  in  the  pro- 
yIso  of  '''other  articles  and  necessaries."  The  State  law 
would  thus  become  practically  inoperative,  except  as  to 
personal  property  not  exceeding  five  hundred  dollars  in 
value,  and  the  manifest  policy  and  intent  of  the  act  be  de- 
feated. 

The  construction  of  the  act  suggested  by  the  bankrupt  is 
therefore  the  only  one  which  will  give  effect  to  its  obvious 
intent,  and  at  the  same  time  do  no  violence  to  its  langu^e. 
The  words  "other  property  not  included  in  the  foregoing 
exeeptiouB,"  may  well  be  taken  to  mean  property  other  than 
;a2kd  not  included  among  the  articles  set  apart  by  the  as- 
f^gdiee  under  the  first  clause,  and  they  will  embrace  all 
property,  whether  ol  the  same  or  a  different  kind,  which  is 
by  State  law  exempted  from  forced  sales. 

Both  clauses  of  the  proviso  thus  receive  a  natural  and 
consistent  interpretation,  and  are  allowed  their  appropriate 
effect 

My  opinion,  therefore,  is  that  the  bankrupt  in  the  present 
case  is  ^entitled  to  retain  all  his  necessary  household  and 
kitchen  furniture  of  the  kind,  and  to  the  amount  exempted 
by  the  State  law  from  for-ced  sale. 

As  the  question  whether  all  the  articles  enumerated  in 
the  schedule  of  the  bankrupt  are  exempted  by  the  law  of 
the  State  from  forced  sale,  was  not  argued  by  the  assignee, 
an  opport-unify  will  be  given  him  to  file  such  exceptions  to 
their  allowance  as  he  may  be  advised. 
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Oh  Chow  et  al.  v.  J.  L.  Hallett. 
She  At  et  al.  v.  J.  L.  Hallett. 

CiBCuiT  OouRi,  District  of  OBsaoN. 
November  11,  1872. 

1.  Wbitino — How  Pleaded. — In  actions  at  law  a  writing  complained  upon 

or  pleaded  must  be  set  forth  in  the  pleading  according  to  its  tenor  or 
legal  effect,  and  if  it  is  merely  referred  to  and  annexed  as  an  exhibit,  it 
will  be  stricken  out,  on  motion,  as  impertinent  and  irrelevant. 

2.  Sams — Distinct  Stipulations  in. — 'Where  a  contract  contains  various 

substantive  and  independent  stipulations,  and  there  is  a  breach  of  more 
than  one  of  such  stipulations,  there  arises  distinct  causes  of  action 
which  should  be  pleaded  separately. 

3.  Allegation,  Not  Uncisbtain.— An  allegation  that  the  defendant  failed  to 

furnish  transportation  to  laborers  furnished  the  defendant  by  plaintiff 
to  his  damage  so  many  dollars  is  not  uncertain,  but  only  nominal  dam- 
age can  be  recovered  under  it. 

Before  Deady,  District  Judge. 
Charles  B.  Bellinger,  for  plaintiffs. 
Joseph  N,  Dolph,  for  defeudants. 

Deadt,  J.  These  actions  were  commenced  October  14, 
1872,  and  the  motions  to  strike  out  were  argued  and  sub- 
mitted together  on  November  9. 

The  first  named  one  is  brought  to  recover  the  balance  of 
$1,982  46,  alleged  to  be  due  the  plaintiff  for  laborers  fur- 
nished the  defendant  to  work  upon  the  North  Pacific  rail- 
way; and  the  sum  of  $365.33  damages  for  a  failure  on  the 
part  of  the  defendant  to  furnish  transportation  to  take  said 
laborers  and  their  freight  from  said  railway  to  the  town  of 
Roseburg.  The  second  is  brought  to  recover  a  balance  of 
$654  26  and  the  sum  of  $142  damages,  alleged  to  be  due  the 
plaintiffs  and  incurred  in  like  manner. 

In  each  case  the  contract  sued  upon,  instead  of  being 
pleaded  in  the  complaint  according  to  its  tenor  or  legal 
effect,  is  annexed  thereto  as  an  exhibit. 

In  each  complaint  the  allegation  in  regard  to  the  failure 
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to  famish  transportation  is  numbered  six,  and  commences: 
"And  for  a  further  breach  of  defendant's  said  contract 
plaintiff  alleges  that  defendant  failed/'  etc.  No  facts  are 
stated  except  the  failure  aforesaid  to  show  that  the  plaint- 
iffs sustained  damage  by  reason  thereof. 

The  motions  to  strike  out  are  aimed  at  these  allegations 
as  well  as  the  ones  making  the  contracts  exhibits,  and  the 
contracts  themselves. 

As  to  the  allegations  concerning  the  contracts,  the 
motions  must  be  allowed.  In  pleadings  in  actions  at  law, 
there  are  no  such  things  as  exhibits.  If  a  party  desires  to 
complain  upon  or  plead  a  writing  he  must  state  it  in  his 
complaint  or  plea  according  to  its  tenor  or  legal  effect. 
Such  has  always  been  the  ruling  and  practice  in  this  court. 

As  to  the  allegations  numbered  six,   they  should  have 
been  pleaded  not  as  **a  further  breach"  of  the  contract,  but 
as  a  separate  and  further  cause  of  action.     The  practice  of 
assigning  more  than  one  breach  in  the  same  count  or  state- 
ment of  a  cause  of  action,  prior  to  the  code,  was  permitted 
only  in  covenant  upon  a  deed  and  by  statute  in  debt  upon 
bond  with  a  condition,  or  to  secure  covenants.     When  an 
ordinary  contract  contains  various  substantive  and  indepen- 
dent provisions — ^as  in  this  case,  to  pay  for  labor  furnished, 
and  to  furnish  transportation  to  laborers — ^if  there  is  a 
breach  or  failure  to  perform  more  than  one  of  the  stipula- 
tions, there  are  distinct  causes  of  action,  requiring  different 
proofs,  and  which  may  admit  of  different  defenses,  and 
therefore  should  be  stated  separately.     This  cause  of  action 
not  being  pleaded  separately  is  liable  to  be  stricken  out  on 
motion.     (Or.  Code,  163.)     But  these  allegations  are  not 
liable  to  be  stricken  out  upon  the  ground  assigned  in  the 
motion  as  being  'immaterial  and  irrelevant."    True,  no 
special  damage  could  be  proven  or  recovered  under  them, 
because  no  facts  showing  such  damage  are  stated  in  them,  as 
that  the  plaintiffs  by  reason  of  such  failure  were  compelled 
and  did  furnish  such  transportation  and  pay  for  the  same  so 
much.      Still  the  allegations  contain  an  averment  of  a 
breach  of  the  respective  contracts,  for  which,  if  found  true, 
the  plaintiffs  would  be  entitled  to  recover  nominal  damages. 
So  much  of  the  motions  is  denied. 
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Toy  William  v.  J.  L.  Hallett, 

CiRouiT  CouBT,  District  op  Oregon. 
November  11,  1872. 

1.  ALiiKOATioN,  TJncebt^in. — T.  W.  agreed  to  famiBh  H.  sixty-six  or  more 

men,  at  different  rates  of  wages,  to  work  upon  the  N.  P.  railway  for  an 
indefinite  time.  In  an  action  to  recover  a  balance  alleged  to  be  due  T.  W. 
upon  such  contract,  the  plaintiff  alleged  that  he  had  duly  performed  all 
the  conditions  thereof  on  his  part:  HeZd,  on  a  motion  to  make  more  cer- 
tain that  the  allegation  was  not  sufficient,  because  the  contract  did  not 
limit  and  settle  what  number  of  men,  or  for  what  term  the  plaintiff  was 
bound  to  furnish  them,  and  therefore  the  ayerment  was  uncertain. 

2.  AuLSO^TXox  OF  Pebfobmancb. — In  an  action  upon  such  a  contract  it  is 

not  sufficient  to  allege  that  in  pursuance  thereof  there  became  due  the 
plaintiff  a  certain  sum  of  money,  but  it  must  be  alleged  what  amount 
of  labor  was  furnished  under  the  contract,  and  that  there  is  due  or  became 
due  therefor  so  much  money. 

3.  DiFFBBKNT  Bbeaches  OF  CotrFBACT. — Different  breaches  of  same  contract 

give  rise  to  distinct  causes  of  action. 

Before  Deady,  District  Judge. 

Oharle8  B.  Bellinger,  for  plaintiff. 

Joseph  N.  Dolphy  for  defendant. 

Deadt,  J.  This  is  a  motion  to  make  the  complaint  more 
certain. 

The  action  is  brought  to  recover  a  balance  of  $747.13, 
alleged  to  be  due  the  plaintiff  on  a  contract  to  furnish  the 
defendant  with  laborers  to  work  upon  the  North  Pacific 
railway;  and  for  $116.28,  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  defendant's  fail- 
ure to  furnish  transportation  for  such  laborers  and  their 
freight  from  their  camp  on  said  railway  to  Portland. 

The  complaint  is  upon  an  agreement  dated  June  18,  1872, 
between  the  plaintiff  and  defendant,  whereby  the  former 
agreed  to  furnish  the  latter  sixty-six,  or  more,  Chinamen, 
in  gangs  of  thirty  working  men,  with  one  cook,  water  boy 
and  interpreter  to  each  gang,  to  work  on  the  railway  afore- 
said^  not  exceeding  three  months.      The  working   men. 
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cooks  and  water  boys  were  each  to  receive  $30  per  month, 
the  interpreters  $40,  and  the  plaintiff  as  line  boss  was  to 
receive  $45  per  month.  The  defendant  was  to  furnish  the 
plaintiff  with  passes  over  the  railways  and  other  lines  of 
travel  during  the  performance  of  the  contract,  and  to  pay 
all  expense  of  taking  said  Chinamen  from  Boseburg  to  said 
railway  and  back  again. 

The  complaint  alleges  that  the  plaintiff  has  duly  per- 
formed all  the  conditions  of  said  contract  on  his  part,  and 
that  in  pursuance  of  said  contract  there  became  due  and 
owing  him  from  defendant  $4,317.64,  of  which  sum  $747.13 
is  still  due  and  unpaid.  In  pleading  the  performance  of 
conditions  precedent,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part.  (Or.  Code,  160.)  This  is  the  general  rule.  But 
where  the  condition  precedent  is  not  definitely  limited  and 
settled  in  the  contract,  in  the  nature  of  things  it  cannot 
apply.  In  such  a  case  there  are  no  conditions  precedent  in 
the  contract. 

The  written  contract  upon  which  the  plaintiff  complains 
in  this  case,  provides  that  he  shall  furnish  sixty-six  or  more 
laborers  to  the  defendant.  Now  an  averment  that  he  has 
performed  this  stipulation,  amounts  to  nothing  more  than 
he  furnished  sixty-six  or  more  laborers.  Such  an  allegation 
is^uncertain,  unless  it  be  construed  to  mean  that  he  fur- 
nished sixty-six  laborers  and  no  more,  as  probably  it  should 
be,  if  issue  were  taken  upon  it.  The  allegation  should  ba 
that  the  plaintiff,  in  pursuance  of  the  contract,  furnished  so 
many  men,  or  so  many  months  or  days  labor. 

Again,  no  time  is  specified  in  the  contract,  in  which  the 
plaintiff  is  to  furnish  any  number  of  laborers.  True,  it 
contains  a  stipulation  that  the  defendant  will  return  the 
laborers  to  Boseburg  within  three  months  from  its  date. 
But  this  is  not  an  agreement  by  which  the  plaintiff  became 
bound  to  furnish,  and  the  defendant  to  pay  for  any  number 
of  laborers  for  the  period  of  three  months.  This  is  another 
reason,  why  in  this  case  a  general  averment  of  performance 
is  insufficient. 
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Nor  is  it  sufficient  to  allege  tbat  in  pursuance  of  this  con- 
tract, there  became  due  the  plaintiff  a  certain  sum  of  money. 
If  any  money  became  due  the  plaintiff,  it  was  in  conse- 
quence of  the  furnishing  by  him  of  certain  laborers  to  the 
defendant  at  a  certain  price  per  month,  under  the  circum- 
stances mentioned  in  the  contract.  Besides  the  price 
agreed  upon  varies — so  much  per  month  for  common  men, 
cooks  and  waiter  boys,  and  so  much  for  interpreters,  and 
another  sum  for  the  plaintiff. 

In  all  these  respects,  the  complaint  is  uncertain,  so  much 
so,  that  the  defendant  is  not  advised  thereby  as  he  should 
be,  what  number  of  months  or  days  the  plaintiff  claims  to 
have  furnished  labor  worth  $30,  $40  and  145  per  month, 
respectively. 

Of  course,  it  is  not  necessary  to  specify  the  names  of  the 
laborers  or  the  number  of  days'  work  each  one  did;  the 
aggregate  time  of  each  class  furnished  is  sufficient. 

In  these  respects  the  motion  is  allowed. 

The  complaint  also  contains  an  allegation  numbered  5, 
in  which  damages  are  claimed  for  what  is  alleged  ''for  a 
farther  breach  of  defendant's  said  contract,"  in  failing  to 
furnish  transportation  for  the  said  laborers  and  their 
freight,  as  aforesaid. 

This  is  substantially  a  separate  cause  of  action  from  that 
arising  out  of  the  alleged  non-payment  of  the  laborers' 
wages,  and  should  have  been  so  pleaded.  {Oh  Chow  Gin 
Lee  V.  HalleU;  Sheat  &  Wivg  Lock  v.  Ualleit,  ante,  259.) 
But  this  defect  can  only  be  reached  by  a  motion  to  strike 
out. 

The  allegation  is  sufficiently  certain,  to  enable  the  plaint- 
iff to  recover  damages.  If  he  has  suffered  any  special  dam- 
age by  reason  of  the  defendant's  failure  in  this  respect,  as 
that  he  was  required  to  pay  such  transportation  himself,  the 
facts  must  be  alleged.  (Oh  Choiv  Gin  Lee  v.  HalleU;  Sheat 
&  Wing  Lock  v.  Hallett,  supra.) 
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Joseph  Bachman  v.  N.  L.  Packard. 

Circuit  Court,  District  op  Oregon. 
November  18,  1872. 

1.  CoNciTBBENT  JURISDICTION  OF  CiRCUiT  AKD  DiBTBicT  CouBTS. — The  Con- 

current jarisdiction  conferred  upon  the  circuit  couit  bj  section  2  of  the 
bankrupt  act  is  limited  to  cases  where  there  is  a  controversy  coneeming 
the  right  to,  or  some  interest  in,  some  specific  thing  between  the  assignee 
and  a  third  person,  and  does  not  include  an  action  to  collect  a  simple 
debt. 

2.  Original  Jurisdiction  of  District  Courts. — The  district  courts  have 

original  jurisdiction  of  all  cases  and  controversies  between  third  persona 
and  the  assignee  in  bankruptcy  as  such. 

Before  Deady,  District  Judge. 

This  action  was  commenced  on  May  30,  1872,  by  the 
plaintiff  as  assignee  in  bankruptcy  of  the  partnership  and 
undivided  estates  of  M.  S.  Hart,  E.  K.  Packard  and  W.  H. 
Moulthrop,  doing  business  as  M.  S.  Hart  &  Co.,  to  recover 
a  sum  of  money  alleged  to  be  due  upon  a  promissory  note 
made  by  the  defendant  on  February  3,  1870,  to  said  Hart 
or  order,  for  $800  in  gold  coin,  with  interest  at  twelve 
per  centum  per  annum. 

It  appears  from  the  complaint  that  the  partnership  of  M. 
S.  Hart  &  Co.  was  duly  adjudged  bankrupt  in  this  court  on 
February  6,  1872,  and  that  on  the  nineteenth  of  the  same 
month  plaintiff  was  duly  chosen  assignee  of  said  estate. 

Defendant  demurred  to  the  complaint,  and  assigned  for 
cause  that  **  the  court  has  not  jurisdiction  of  the  subject  of 
the  action." 

John  W,  Whalley,  for  plaintiff. 
Richard  JVilliams,  for  defendant. 

Deady,  J.  The  question  made  upon  the  argument  of 
the  demurrer  turns  upon  the  construction  to  be  given  to  the 
following  clause  of  section  2  of  the  bankrupt  act : 

"Said  circuit  courts  shall  also  have  concurrent  jurisdic- 
tion with  the  district  courts  of  the  same  district  of  all  suits 


Dist.  Or.]  Bachman  v.  Packard.  266 

1872.]  Opinion  of  the  Court — ^Deady,  J. 

.^ * 

at  law  or  in  equity,  which  may  or  shall  be  brought  by  the 
assignee  in  bankruptcy  against  any  person  claiming  an  ad- 
verse interest,  or  by  such  person  against  such  assignee, 
touching  any  property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in,  such  assignee." 

Is  the  defendant  in  this  action  a  ^'person  claiming  an  ad- 
verse interest  *  *  *  touching  any  property  or  rights 
of  property  of  said  bankrupt,"  etc.?  If  he  is  not,  the  court 
has  no  jurisdiction,  and  the  demurrer  is  well  taken. 

For  a  better  understanding  of  the  subject  reference  may 
be  had  to  section  1  of  the  act,  defining  the  jurisdiction  of 
the  district  courts.  From  this  it  appears  that  such  juris- 
diction not  only  extends  *^to  all  matters  and  proceedings 
in  bankruptcy,"  strictly  speaking,  but  in  effect,  **to  all 
cases  and  controversies "  consequent  upon  the  proceeding 
in  bankruptcy,  and  until  the  close  thereof. 

The  clause  quoted  from  section  2  of  the  act  does  not  give 
the  circuit  courts  concurrent  jurisdiction  with  the  district 
courts  of  "proceedings  in  bankruptcy,"  but  only  **of  all 
suits  at  law  or  in  equity"  brought  by  or  against  an  assignee 
in  bankruptcy  concerning  certain  properly  and  rights  of 
property.  And  this  tends  to  show  further  that  congress 
did  not  intend  to  hereby  give  the  circuit  courts  jurisdiction 
of  any  or  all  suits  at  law  or  in  equity,  by  or  against  an  as- 
signee^ as  it  is  conceded  it  had  already  done  in  the  case  of 
the  district  courts.  (Ooodall  v.  luUle,  7  N.  B.  E.  197.) 
Otherwise  there  would  have  been  no  use  of  the  qualification 
that  one  party  or  the  other  to  the  suit  in  the  circuit  court 
must  be  one  "claiming  an  adverse  interest"  in  or  "touch- 
ing the  property  or  rights  of  property  *  *  *  vested  in 
the  assignee." 

In  such  case  the  clause  would  most  naturally  have  read : 
Said  circuit  courts  shall  also  have  concurrent  jurisdiction 
with  the  district  courts  of  the  same  district  of  all  suits  at 
law  or  in  equity  which  may  be  brought  by  or  against  the 
assignee  in  bankruptcy,  as  such — or  "  under  and  in  virtue 
of  the  bankruptcy."  From  this  view  of  the  matter  it  ap- 
pears more  than  probable  that  the  concurrent  jurisdiction 
of  the  circuit  courts  was  intended  to  include  only  a  certain 
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class  of  suits  by  or  against  an  assignee,  as  such,  and  that 
therefore  it  is  a  matter  to  be  ascertained  whether  this  action 
is  within  this  class  or  not. 

This  action  is  one  brought  to  recover  a  simple  debt  due 
the  estate — a  means  of  collecting  an  asset  of  the  bankrupt. 
So  far  as  appears,  the  debtor  does  not  deny  the  debt,  but 
simply  neglects  to  pay  it  according  to  his  promise.  He 
either  owes  the  debt  or  he  does  not.  In  the  first  case,  he 
certainly  cannot  claim  an  adverse  interest  in  it  or  anything 
concerning  it,  as  against  the  plaintiff;  and  in  the  second 
case,  there  being  no  debt,  nothing  exists  in  which  any  one 
can  have  or  claim  an  interest. 

The  sum  which  it  appears  the  defendant  owes,  and  the 
plaintiff  seeks  to  recover  is  not  any  specific  money  or  prop- 
erty. At  present,  the  assignee  only  has  a  right  of  action 
against  the  defendant,  whereby  he  seeks  to  judicially  estab- 
lish the  existence  of  the  alleged  debt,  and  thus  be  enabled 
to  enforce  its  collection  out  of  any  property  which  the  de- 
fendant may  then  have  subject  to  seizure  and  sale  on  exe- 
cution. 

The  term  "interest,"  as  used  in  the  act,  signifies  an 
estate,  share  or  part,  and  a  suit  to  be  maintained  in  the 
circuit  court  by  or  against  an  assignee  must  be  concerning 
some  property  or  right  of  property  derived  from  the  bank- 
rupt, and  in  which  it  must  appear,  that  one  party  or  the 
other  claims  an  interest,  adversely  to,  that  is,  against  the 
other. 

In  this  case,  the  defendant  does  not  appear  to  claim  any 
interest  in  the  debt  alleged  to  be  due  the  plaintiff,  and  as 
has  been  shown,  it  is  impossible  in  the  nature  of  things 
that  he  should  have  such  interest. 

I  should  not  have  considered  it  necessary,  in  deciding 
this  question,  to  do  more  than  state  it,  and  cite  the  act 
upon  which  the  plaintiff  relies,  bat  for  certain  decisions 
made  under  a  precisely  similar  clause  in  the  act  of  1841. 

In  MUcJieU  v.  Manvf.  Co.  2  Story  660,  Mr.  Justice  Stoky 
held  that  the  circuit  court  had  jurisdiction  of  a  suit  in 
equity  to  recover  a  debt.  The  case  before  the  court -was  a 
suit  for  an  account  by  the  assignee.     It  appears  that  the 
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principal  question  in  the  case  was,  whether  any  national 
court  had  jurisdiction.  The  court  proceeds  at  length  to 
show  that  congress  did  not  intend  to  leave  the  administra- 
tion of  the  bankrupt  system  to  the  State  courts,  but  that 
the  district  courts  had  ample  jurisdiction  for  aU  purposes 
of  the  act,  including  'Hhe  jurisdiction  to  entertain  all  suits, 
to  adjust  all  adverse  claims,  and  to  collect  all  outstanding 
debts,"  and  thence  concludes  that  the  circuit  courts  have 
the  same.  The  reasoning  in  support  of  this  latter  conclu- 
sion is  brief,  and,  to  my  mind,  unsatisfactory.  It  rests 
mainly  upon  the  mere  assumption  that  an  **  adverse  party" 
in  an  action  to  recover  a  debt  is  necessarily  a  party  claim- 
ing **an  adverse  interest "  in  property  or  a  right  of  property 
derived  from  the  bankrupt. 

In  McLean,  assignee^  v.  Lafayette  Bank  el  aL,  3  McLean, 
185,  Mr.  Justice  McLean  held  that  under  the  act  of  1841, 
the  concurrent  jurisdiction  of  the  circuit  courts  '^reaches 
every  possible  controversy  which  can  arise  in  the  collection 
and  distribution  of  the  effects  of  the  bankrupt."  This  con- 
clusion is  simply  an  arbitrary  deduction  from  the  fact  that 
such  jurisdiction  was  vested  in  the  district  courts. 

It  is  also  to  be  noted  in  this  case  as  in  Mitchell  v.  Manuf. 
Co.  supra,  that  the  principal  question  made  before  the 
court  was  not  whether  the  circuit  or  district  courts  had  ju- 
risdiction, but  whether  the  jurisdiction  did  not  belong  to 
the  state  court:  and  that  the  opinion  was  given  in  a  suit  in 
equity  by  the  assignee  against  parties  claiming  liens  upon 
the  property  of  the  bankrupt,  which  the  assignee  alleged 
were  obtained  in  fraud  of  the  bankrupt  law,  and  which  were 
then  being  enforced  in  the  State  court.  If  the  district  court 
had  jurisdiction,  undoubtedly  the  circuit  court  had  also. 
It  was  not  a  mere  action  for  the  collection  of  a  simple  debt, 
but  a  suit  to  ascertain  and  adjust  adverse  claims  to  specific 
property.  These  are  the  only  authorities  that  have  been 
found  to  support  the  position  of  the  plaintiff  that  this  court 
has  jurisdiction  of  this  action.  Notwithstanding  my  respect 
for  the  learned  and  great  judges  who  gave  these  opinions, 
I  cannot  concur  with  them,  and  am  satisfied  that  in  this 
respect  they  spoke  inadvertently  and  without  due  consider- 
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ation.  Neither  haye  these  opinions  been  followed  by  any 
of  the  judges  before  whom  this  question  has  arisen  under 
the  bankrupt  act  of  1867.  In  Bump's  Bank.  (4  ed.)  291, 
the  eases  of  Morgan  v.  Tkomhill,  Woods  v.  Ihrayth^  and  In 
re  Alexander  are  cited,  as  deciding  that  controversies  to  be 
cognizable  under  the  concurrent  jurisdiction  clause  of  section 
two  in  the  circuit  courts  '*  must  have  respect  to  some  prop- 
erty or  right  of  property  of  the  bankrupt,  transferable  or 
vested  in  the  assignee,"  and  the  suit  '*'  must  be  in  the  name 
of  one  of  two  parties  described  in  this  clause  and  against  the 
other;"  and  that  such  jurisdiction  ''is confined  to  cases  in 
which  there  is  a  disputed  title  or  claim  to  property  or  assets 
adverse  to  that  of  the  assignee  is  set  up.  The  circuit  courts 
cannot  entertain  suits  brought  by  the  assignee  to  collect 
debts  due  to  the  bankrupt  estate." 

ChodaU  V.  TaUhy  supra,  was  like  this,  an  action  to  recover 
a  debt  due  the  bankrupt.  In  the  course  of  a  learned  and 
able  opinion  upon  the  question  whether  a  district  court 
other  than  the  one  where  the  bankruptcy  proceedings  are 
pending  can  take  jurisdiction  of  an  action  by  the  assignee 
to  collect  assets  of  the  bankrupt,  Hopkins,  J.,  says:  ''  That 
section  two  clothes  the  circuit  court  with  concurrent  juris- 
diction with  the  district  courts  in  certain  (not  all)  oases 
arising  under  the  act,  but  not  of  the  character  of  this  case.'' 

In  Sedgwick  v.  Casey,  4  N.  B.  K.  161,  Blatohpord,  J., 
held  that  a  suit  to  collect  a  debt  did  not  come  within  this 
clause,  and  therefore  was  not  within  the  limitation  of  two 
years  made  applicable  to  suits  of  which  the  circuit  court 
has  concurrent  jurisdiction. 

In  my  judgment  this  action  is  not  within  the  letter  of  the 
clause  or  reason  of  it.  The  defendant  is  not  a  person  claim- 
ing an  adverse  interest,  as  against  the  assignee,  touching 
any  property  of  the  bankrupt  involved  in  this  action, 
neither  does  the  plaintiff  claim  any  such  interest  as  against 
him.  The  jurisdiction  of  the  action  is  vested  in  the  district 
court.  If  it  had  been  intended  to  confer  the  same  jurisdic- 
tion upon  the  circuit  and  district  courts  in  all  suits  at  law 
or  in  equity  which  might  be  brought  by  or  against  the  as- 
signee, as  distinguished  from  the  summary  proceedings 
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which  take  place  in  the  court  of  bankruptcy  proper,  and  to 
which  creditors  are  deemed  to  be  parties,  it  was  only  neces- 
sary to  say  so  in  so  many  words.  But  the  act,  after  giving  the 
district  courts  unlimited  jurisdiction  in  this  respect,  confers 
concurrent  jurisdiction  upon  the  circuit  courts  specially, 
and  in  language  which  cannot  be  fairly  construed  to  include 
other  than  a  certain  class  of  suits,  as  controversies  growing 
out  of  conflicting  claims  to,  or  interests  in,  some  specific 
property  or  thing.  In  such  cases  congress  deemed  the 
matter  of  so  much  importance  as  to  permit  the  plaintiff  to 
commence  his  suit  in  the  circuit  court  in  the  first  instance. 
But  in  the  matter  of  the  collection  of  a  debt,  original  juris- 
diction is  confined  to  the  district  courts,  with  the  right  of 
appeal  to  the  circuit  court,  'When  the  debtor  damages 
claimed  amount  to  more  than  five  hundred  dollars/'  (See 
section  8,  Bank.  Act.) 

The  demurrer  is  sustained. 


Lansing  B.  Mizner  et  al.  v.  George  W.  Vaughn. 

CiBCurr  CouBT,  District  op  Oregon. 
November  18,  1872. 

1 .  Qbakt  bt  Donation  Act. — A  settler  on  the  public  lands  under  the  dona- 

tion act  (9  Stat.  477 )»  had  a  present  grant  by  force  and  operation  of 
snch  act  from  the  date  of  his  settlement,  unless  such  settlement  pre- 
ceded in  point  of  time  the  passage  of  the  act,  in  which  case  the  grant 
took  effect  from  the  date  thereof,  and  not  before. 

2.  Cbildbbn  of  Settles,  when  take  bt  Pubchase. — Where  a  settler  under 

section  4  of  said  act  dies  intestate,  after  complying  with  the  act,  and 
before  the  issue  of  patent,  his  estate  in  the  land  terminates,  and  the  re- 
mainder at  once  vests  in  his  children,  by  purchase  as  the  donees  of  the 
United  States,  and  not  by  descent  as  the  heirs  of  snch  settler. 

3.  LiifiTATioN  AQAiNST  Settleb  undeb  DONATION  AoT. — A  Settler  under  said 

act  is  seized,  at  the  date  of  his  settlement,  of  a  conditional  fee  in  the 
land  settled  upon,  and  thereafter  his  right  to  the  possession  i.<<  not  barred 
by  lapse  of  time,  unless  it  appears  that  the  party  claiming  the  benefit  of 
such  bar,  either  by  himself  or  in  connection  with  others  with  whom  he 
is  in  privity,  has  actually  occupied  the  premises  adversely  to  the  title  of 
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such  settler,  continaously  for  the  period  of  twenty  years  subsequent  to 
such  seizin. 
4.  Title  undeb  Donation  Act. — The  title  of  such  settler  does  not  take  effect 
by  relation,  prior  to  the  passage  of  the  donation  act. 

Before  Deady,  District  Judge. 

On  September  26,  1870,  the  plaintiff  Mizner  commenced 
separate  actions  to  recover  possession  of  an  undivided  three 
fifths  of  lots  two  and  eight  in  block  fifteen,  lots  one  and 
three  in  block  five,  and  the  south  one  half  of  lot  four  in 
block  two,  in  the  city  of  Portland,  against  thirteen  persons 
then  in  the  actual  occupation  of  certain  parts  and  parcels  of 
said  lots  and  half  lot  lespectivelj. 

The  occupants  having  answered  that  they  were  in  posses- 
sion only  as  the  tenants  of  the  defendant  Vaughn,  on  appli- 
cation of  said  Vaughn,  an  order  was  made  admitting  him  to 
defend  said  action  in  place  of  said  tenants,  and  that  the 
same  be  consolidated. 

On  May  17,  1872,  the  defendant  answered  as  follows : 

I.  Denying  that  the  plaintiff  had  any  legal  estate  in  the 
premises,  or  right  to  the  possession  thereof. 

II.  That  the  action  was  barred  by  the  statute  of  limita- 
tions, because  neither  the  plaintiff,  nor  those  under  whom 
he  claims,  were  seized  or  possessed  of  the  premises  in  con- 
troversy within  twenty  years  before  the  commencement  of 
this  action. 

III.  The  pendency  of  a  suit  and  cross-suit  in  equity  in 
this  court,  between  the  defendant  and  the  grantors  of  the 
plaintiff  concerning  a  partition  and  the  right  and  title  to  the 
same  property. 

On  motion  of  plaintiff,  the  third  defense  was  stricken  out 
as  being  irrelevant  and  immaterial,  and  because,  if  a  de- 
fense at  all,  being  matter  in  abatement  of  the  action,  it 
could  not  be  joined  with  a  plea  to  the  merits. 

Afterwards,  the  plaintiff  replied  to  the  plea  of  the  statute 
of  limitations,  and  in  pursuance  of  the  stipulation  of  the 
parties,  the  cause  was  tried  by  the  court  without  a  jury,  on 
June  12. 

On  the  same  date,  the  plaintiffs — Lamb  and  Squires — 
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commenced  separate  actions  against  the  same  persons  to 
recover  the  possession  of  an  undivided  one  tenth  each  of 
the  same  premises.  In  these  actions,  Vaughn  was  also  ad- 
mitted to  defend,  and  the  same  issues  were  made  as  in  the 
action  brought  by  Mizner,  and  by  stipulation  of  the  parties 
the  three  were  tried  together. 

On  the  trial  it  was  agreed  that  either  party  might  use  as 
evidence,  if  otherwise  competent,  any  pleading,  exhibit  or 
deposition  in  the  suit  and  cross-suit  in  equity — decided 
March  28, 1872,  in  this  court  concerning  the  same  property, 
entitled  Lamb  et  al.  v.  Faiighn,  and  Vaughn  v.  Lamb  et  al. 
aiitCy  161. 

W.  Lair  Hill  and  E,  C.  Bronaugh,  for  plaintiffs. 

Erasmus  D.  Shattuch  and  Theodore  Burmester,  for  de- 
fendant. 

Deady,  J.  Practically,  it  is  admitted  that  the  plaintiffs 
have  the  legal  title  to  the  premises,  and  are  entitled  to  re- 
cover the  possession  of  them,  unless  their  right  to  maintain 
these  actions  is  barred  by  the  statute  of  limitations. 

The  evidence  establishes  the  following  facts:  On  Sep- 
tember 22,  1848,  Francis  W.  Pettygrove  abandoned  the 
land  claim  embracing  the  lots  in  controversy,  and  Daniel 
H.  Lownsdale  settled  thereon,  and  after  the  passage  of  the 
donation  act  of  September  27,  1850,  namely  on  March  11, 
1852,  he  made  his  notification  of  such  settlement  in  the 
proper  land  office,  and  otherwise  complied  with  the  pro- 
visions of  said  act,  and  died  intestate  thereon,  and  before 
the  issue  of  the  patent,  on  May  4,  1862,  leaving  children, 
Mary  E.  Cooper,  James  P.  O.,  and  Millard  O.  Lownsdale 
and  Buth  A.  Semple,  and  children  of  his  deceased  daughter 
Sarah,  the  plaintiffs  Lamb  and  Squires. 

The  patent  certificate  showing  compliance  by  Daniel  H. 
with  the  conditions  of  residence  and  cultivation  required  by 
the  donation  act  issued  to  the  deceased  on  October  17, 1860, 
and  the  patent  on  June  6,  1865. 

Prior  to  the  settlement  of  Daniel  H.,  the  land  claim  de- 
scribed **in  the  patent  was  occupied  by  F.  W.  Pettygrove 
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and  Benjamin  Stark,  who  held  the  bare  possession  under 
the  laws  of  the  provisional  government,  but  without  any 
claim  of  right  to,  or  interest  in,  the  soil,  which  then  be- 
longed to  the  United  States. 

During  this  occupancy  said  Pettigrove  and  Stark  sold 
and  quitclaimed  the  lots  in  controversy,  except  lot  2  in 
block  15,  and  south  |  of  lot  4  in  block  2,  as  follows: 
Lots  1  and  2  in  block  6  to  Thomas  Stephens,  on  March 
8,  1849;  lot  3  in  block  5  to  Albert  E.  Wilson,  on  March 
8,  1849;  lot  8  in  block  15  to  Hugh  D.  O'Bryant,  on  March 
13,  1847. 

A  deed  was  oiFered  in  evidence,  but  rejected  for  want  of 
proof  from  one  Geer  to  Atwood  for  lot  2  in  block  16, 
dated  January  25,  1846,  and  a  witness  testifies  that  Geer 
purchased  of  Pettygrove;  and  that  he  purchased  of  Atwood, 
and  was  in  possession  in  September,  1848,  and  March, 
1849;  but  there  is  no  evidence  to  connect  the  defendant 
Vaughn  with  either  the  alleged  purchase  from  Pettigrove, 
or  deed  to  Atwood. 

Vaughn  testifies  that  he  purchased  south  ^  of  lot  4 
in  block  2,  in  1855,  of  James  Anderson,  and  that  he  had 
improved  it  in  1861,  and  occupied  it  since  the  purchase. 
He  also  states  that  before  purchasing  he  conversed  with 
Daniel  H.,  who  told  him  that  the  lot  was  in  the  Pettygrove 
title  or  tract,  which  consisted  of  15  or  16  blocks  that 
Pettygrove  had  laid  off  into  town  lots  during  his  occupation 
of  the  land,  and  that  he  had  given  a  bond  to  make  title 
when  he  got  one  from  the  United  States. 

Lot  1  in  block  5  is  the  only  part  of  the  premises  to 
which  the  defendant  proves  a  paper  title  back  to  Petty- 
grove, but  when,  if  ever,  he  entered  into  actual  possession 
of  it  does  not  appear;  neither  does  it  appear  whether  his 
immediate  grantor,  Thomas  Stephens,  was  in  possession  at 
the  time  of  the  deed  to  him  or  not. 

The  law  arising  upon  these  facts  is  in  the  main  well  set- 
tled in  this  court,  and  need  not  be  more  than  stated  here. 
Daniel  H.  being  in  the  occupancy  of  this  land  when  the 
donation  act  passed,  and  having  subsequently  proven  his 
compliance  with  the  law,  became  the  owner  in  fee  of  the 
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premises  from  September  27, 1860,  by  virtue  of  the  grant  con- 
tained in  section  4  of  such  donation  act  (9  Stat.  497),  subject 
to  the  contingency  that  if  he  died  before  patent  issued  and 
intestate,  his  estate  terminated,  and  the  remainder  should 
vest  in  his  children  in  equal  parts.  {Field  v.  Squires,  1 
Deady,  381;  Lamb  v.  Starr,  lb.  452.) 

This  contingency  actually  happened,  and  on  May  4,  1862, 
the  four  children  of  Daniel  H.  became  the  owners  in  fee  of 
the  premises,  as  the  direct  donees  of  the  United  States,  and  ^ 
not  as  the  heirs  of  their  father.  This  being  so,  the  plaint- 
iff Mizner,  and  his  grantors,  Lownsdale,  Cooper  and  Sem- 
ple,  at  the  commencement  of  this  action,  had  been  seized  of 
the  premises  within  twenty  or  even  ten  years,  and  therefore 
he  is  not  barred  from  maintaining  it  for  the  possession.  In 
other  words,  the  cause  of  action  did  not  arise  until  after  the 
death  of  Daniel  H.  and  the  vesting  of  the  remainder  in  his 
children. 

But,  from  this  construction  of  the  act,  it  necessarily  fol- 
lows, that  neither  Lamb  nor  Squires  took  any  interest  in^ 
the  remainder,  the  same  being  limited  by  the  act  to  the 
children  of  Daniel  H.  They  are  not  his  children,  but  the 
children  of  his  daughter,  who  died  before  him,  and  there- 
fore before  the  remainder  vested.  Neither  can  they  take  an 
interest  in  such  remainder  as  his  heirs,  because  although  the 
act  limits  the  estate  to  the  '*  children  or  heirs"  of  the  deceased 
settler,  it  does  not  grant  it  to  both  children  and  heirs  if 
these  terms  should  include  different  persons,  as  in  this  case. 
The  natural  and  most  reasonable  meaning  of  the  phrase  is, 
to  the  children  first,  and  in  default  of  those,  to  whoever 
may  constitute  the  legal  heirs  of  the  deceased.  (Lainb  v. 
Starr,  1  Deady,  368.)  As  to  these  plaintiffs,  then,  the  find-* 
ing  of  the  court  must  be  that  tliey  are  not  the  legal  owners 
of  one  fifth  each  of  the  premises,  or  any  other  portion 
thereof,  and  therefore  judgment  must  be  given  against 
them ;  while  the  plaintiff  Mizner  is  entitled  to  recover  a  three 
fourth  interest  instead  of  a  three  fifth. 

But  it  is  contended  for  the  defendant  that  Daniel  H.  died 
seized  of  an  estate  of  inheritance  in  the  premises,  which 
thereupon  descended  to  his  children  as  his  heirs^  and  that» 
19 
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therefore,  neither  they  nor  their  grantee,  Mizner,  can  main- 
tain this  action,  unless  he  could  if  living.  If  the  premises 
are  correct,  the  conclusion  follows.  Let  it  be  assumed, 
then,  for  the  present,  that  the  children  of  Daniel  H.  took 
as  his  heirs  and  not  as  donees  of  the  United  States — or,  in 
other  words,  that  he  died  seized  of  an  estate  of  inheritance, 
could  he,  if  living,  have  maintained  this  action  ?  CouDsel 
for  the  defendant  admit  that  he  could,  being  the  owner  of 
the  legal  estate,  unless  he  would  be  barred  by  the  statiite 
of  limitations. 

This  question  involves  the  inquiry,  when  did  the  title 
vest  in  Daniel  H.,  and  thereby  give  him  a  cause  and  right 
of  action  against  an  adverse  occupant;  and  what  is  the  na- 
ture and  effect  of  the  occupancy  of  the  premises  as  siiown 
on  behalf  of  the  defendant  ? 

It  is  the  settled  law  of  this  court,  until  otherwise  deter- 
mined by  a  superior,  that  a  settler  under  the  donation  act 
had  a  present  grant  by  force  and  operation  of  such  act  from 
the  date  of  his  settlement,  unless  such  settlement  preceded  in 
point  of  time  the  passage  of  the  act,  in  which  case  the  grant 
took  effect  from  the  date  thereof,  and  not  before.  (Fields  v. 
SqtdreSy  1  Deady,  378.)  This  being  so,  Daniel  H.,  if  living, 
might  have  maintained  this  action,  even  admitting  that  the 
defendant  by  himself,  or  those  with  whom  he  is  in  privity  of 
possession,  had  been  in  the  continuous,  open  and  adverse 
possession  of  the  premises  from  the  date  of  the  grant  by 
the  United  States  to  Daniel  H.,  up  to  the  commencement 
of  this  action,  because  he  would  have  been  seized  at  the 
date  of  such  grant,  which  was  within  twenty  years  prior  to 
the  bringing  of  the  action. 

In  Boawdl  v.  De  la  Lanza  et  al,y  20  How.  32,  the  defend- 
ants were  in  possession  of  the  premises  in  controversy, 
without  title,  prior  to  the  seizin  of  the  plaintiff,  and  the 
court  said  that  **  in  regard  to  him,  they  cannot  be  consid- 
ered as  having  ejected  him  by  their  entry,  his  legal  title 
not  having  then  accrued." 

The  defendant  entered  without  title,  and  has  never  ac- 
quired any,  and  unless  there  has  been  a  continuous  adverse 
occupation  of  the  premises  for  twenty  years  by  him,  or 


Dist.  Or."!  MiZNEB  v,  Vaughn.  275 

1S72.1  Opinion  of  the  Gonrt-~Deady,  J. 

those  with  whom  he  is  in  privity,  the  plea  of  the  statute  of 
limitations  cannot  be  upheld.  It  is  urged,  however,  that 
for  the  purpose  of  preventing  a  recovery  in  this  case,  and 
protecting  the  defendant  in  his  possession,  the  court  ought 
to  hold  that  the  title  of  Daniel  H.  took  effect  by  relation 
from  the  date  of  his  settlement  in  1848. 

The  insuperable  objection  to  this  proposition  is,  that  the 
occupation  of  Daniel  H.  was  not  commenced  under  the  act 
making  the  grant,  and,  prior  to  its  passage,  had  no  relation 
to  it  whatever.  (Fields  v.  Squires,  supra,  378.)  In  Gibson 
V.  Choteau,  13  Wall.  101,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  says:  "The  doctrine  of  relation  is  a 
fiction  of  law  adopted  by  the  courts  solely  for  the  purpose 
of  justice,  and  is  only  applied  for  the  security  and  protec- 
tion of  persons  who  stand  in  some  privity  with  the  party 
that  initiated  proceedings  for  the  land,  and  acquired  the 
equitable  claim  or  right  to  the  title.'" 

Now,  if  the  defendant  had  entered  under  Daniel  H.,  or 
cbiimed  an  interest  in  or  right  to  the  land,  in  pursuance  of 
some  contract  made  with  the  latter  while  he  was  in  the  oc- 
cupation of  the  premises,  there  would  be  some  propriety  in 
holding  that  the  grant  to  Daniel  H.  took  effect  by  relation 
from  the  commencement  of  such  occupation,  if  that  were 
necessary  to  protect  the  defendant's  rights  under  such  entry 
or  contract.  But  in  the  case  at  bar,  the  application  of  the 
fiction  of  relation  would  work  an  injustice  rather  than  oth- 
erwise. The  defense  is  simply  an  adverse  possession  for 
twenty  years.  There  is  no  privity  between  the  parties  to 
this  action.  Vaughn  and  those  under  whom  he  claims  are 
strangers  to  Daniel  H.  and  his  title.  So  far  as  he  and  his 
children  are  concerned,  they  are  and  always  were  mere  in- 
truders upon  the  premises. 

As  was  said  by  the  court.  Sawyer,  C.  J.,  in  the  opinion  in 
the  equity  suit  above  mentioned: 

''There  is  no  direct  contract  relating  to  these  lots,  either 
verbal  or  written,  upon  any  consideration  moving  between 
the  parties,  Lownsdale  and  complainant  Vaughn,  or  any  of 
the  latter's  grantors.  *  *  *  He  (Lownsdale) 
never  purchased  the  lots,  and  never  had  or  claimed  any  in- 
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terest  in  them,  till  he  acquired  an  interest  under  the  said 
donation  act.  It  was,  therefore,  a  matter  of  no  concern  to 
him  what  use  was  made  of  them  by  the  parties  in  posses- 
sion, before  he  himself  acquired  any  rights  therein,  and  he 
had  no  occasion  to  object  to,  or  interfere  with,  the  action 
of  the  possessor,  or  the  claimants  under  Pettygrove," 
(ante,  — .) 

But  it  is  not  admitted  that  Vaughn's  possession  has  any 
of  the  elements  necessary  to  make  it  a  bar  to  this  action, 
even  if  the  grant  to  Daniel  H.  were  held  to  take  effect  by 
relation  from  September  22,  1848,  the  date  of  his  occupa* 
tion. 

In  the  first  plilce,  he  is  not  shown  to  have  any  priv- 
ity with  any  one  that  ever  was  upon  or  about  the  prem- 
ises, either  by  deed  or  actual  possession,  except  Stephens, 
as  to  lot  one  in  block  five.  In  that  instance  the  evidence 
shows  that  Vaughn  obtained  a  deed  from  Stephens,  the 
grantee  of  Pettygrove  and  Stark,  on  September  26,  1856. 
But  admitting  that  Stephens  occupied  the  lot  adversely  to 
Daniel  H.  for  some  years  after  the  grant  to  the  latter,  there 
is  no  evidence  as  to  the  character  or  even  the  fact  of 
Vaughn's  possession. 

As  to  lot  three  in  block  five,  there  is  no  direct  eTidence 
that  the  defendant  ever  had  possession  of  it,  or  that  he  is 
connected  by  deed  with  Pettygrove.  A  deed,  dated  Sep- 
tember 24,  1858,  for  this  lot,  executed  by  Thomas  Smith  as 
guardian  of  his  minor  son,  A.  C.  Smith,  the  grantee  of  Al- 
bert E.  Wilson,  aforesaid,  to  the  defendant,  was  offered  in 
evidence,  but  not  admitted,  for  want  of  authority  in  the 
guardian  to  make  the  sale.  So  it  is  probable  that  the  de* 
fendant's  claim  to  this  lot  does  not  go  back  farther  than 
that  date. 

Lot  8  in  block  5  was  attempted  to  be  conveyed  to  de- 
fendant on  February  17,  1857,  by  Gilbert  and  Bockwell, 
the  successors  in  deed  to  Hugh  O'Bryant,  Pettygrove's 
grantee,  by  Pomeroy,  as  their  attorney  in  fact;  but  no 
authority  to  Pomeroy  being  shown,  the  deed  was  not  ad- 
mitted. There  is  no  testimony  to  show  that  the  defendant 
ever  actually  occupied  the  lot,  and  his  claim  to  it  probably 


Dist  Or.]  MizNEB  v.  Vaughn.  277 

1872.  J  Opinion  of  the  Court — Deady,  J. 

commenced  at  the  date  of  this  supposed  deed  from  G.  and 
S.,  and  grew  out  of  it. 

Lot  2  in  block  15  is  not  shown  to  have  ever  been 
claimed  or  occupied  by  the  defendant,  and  there  is  no 
proof  that  he  is  the  successor  by  deed  or  possession  of 
Pettygrove  or  his  grantees.  The  south  |  of  lot  4  in 
block  2,  on  which  there  are  valuable  improvements,  was 
purchased  of  Anderson  in  1855,  but  how  long  prior  thereto, 
and  under  whom  or  what  circumstances  he  occupied  it,  does 
not  appear.  The  defendant  testifies  that  he  has  been  in 
actual  possession  since  the  purchase  from  Anderson,  but 
makes  no  proof  that  he  is  the  successor  by  deed  or  posses- 
sion of  Pettygrove  or  his  grantees. 

As  to  the  claim  under  which  the  defendant  occupied  the 
lot,  it  may  reasonably  be  inferred  from  his  deposition  and 
the  statements  in  his  cross-bill  aforesaid,  that  he  regarded 
Daniel  H.  as  the  legal  owner  of  the  property,  but  expected 
to  get  a  title  from  him  in  pursuance  of  a  certain  bond  given 
by  Daniel  H.  to  Pettygrove  upon  the  abandonment  of  the 
land  claim  by  the  latter;  and  it  is  probable  that  all  the 
other  lots  in  controversy  were  claimed  under  the  same  cir- 
cumstances and  expectation. 

Upon  the  evidence,  then,  there  is  no  ground  to  maintain 
that  Yaughn  or  any  one  with  whom  he  is  in  privity  either 
by  deed  or  possession,  taken  separately  or  together,  had 
occupied  any  of  these  premises  in  any  manner  continuously 
for  twenty  years  before  the  commencement  of  this  action, 
unless  it  be  lot  1  in  block  5,  and  in  that  case,  admitting 
all  that  is  claimed  for  the  defendant,  the  possession  of 
himself  and  predecessors  could  not  be  held  adverse  to  the 
title  of  Daniel  H.  before  it  came  to  him  from  the  United 
States  by  the  passage  of  the  donation  act  on  September  27, 
1850. 

The  defendant  in  the  actions  by  Lamb  and  Squires  is 
entitled  to  judgment  that  they  take  nothing  by  said  actions 
and  for  costs;  and  the  plaintiff,  Mizner,  is  entitled  to  judg- 
ment for  the  possession  of  an  undivided  three  fourths  of  the 
premises,  and  for  costs. 
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Thomas  Tomltnson  v.  Charles  Hewett. 

District  Coxjrt^  District  of  California. 
November  — ,  1872. 

1.  Seamak  Integted  with  Contagious  Disease,  Bights  oir. — A  sick  seaman 
is  entitled  to  be  cared  for  and  cured  at  the  expense  of  the  ship,  and  the 
fact  that  his  disease  is  malignant  and  infections,  will  afford  no  jastifica- 
tion  or  excuse  to  the  master  for  setting  him  ashore,  without  any  pro- 
Tision  for  his  care,  his  subsisteaoe,  or  his  proper  medication. 

Before  Hoffman,  District  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
D,  T.  Sullivan,  for  libellant. 
Hambleion  &  Gordoriy  for  respondent. 

Hoffman,  J.  As  to  the  material  facts  in  this  case,  there 
is  no  substantial  controversy. 

On  the  second  of  October,  1868,  the  libellant,  Thomas 
Tomlinson,  a  seaman  on  board  the  steamship  Pacifo\  was 
found  to  be  ill  of  the  small-pox.  The  steamer  was  then  at 
Gardner  City,  on  the  Umpqua  river,  where  she  had  arrived 
on  the  preceding  day. 

The  captain,  on  learning  the  nature  of  the  libellant's 
malady,  informed  him  that  it  was  impossible  to  afford  him 
proper  treatment  on  board  the  ship,  but  that  he  had  se- 
cured the  services  of  a  physician,  and  provided  for  the 
necessary  attendance  upon  the  libellant,  at  Scottsburg  (a 
town  about  fifteen  or  twenty  miles  further  up  the  river), 
and  that  he  had  a  boat  in  readiness  to  take  him  there. 

The  libellant  replied  that  he  was  willing  to  go  if  proper 
provision  had  been  made  for  taking  care  of  him ;  but,  if 
not,  that  he  would  remain  on  board  the  ship.  He  was 
assured  by  the  master,  as  he  says,  that  all  necessary  ar- 
rangements had  been  made.  He  thereupon  went  into  the 
boat,  and  was  rowed  up  to  Scottsburg,  by  a  man  hired  for 
the  purpose  by  the  respondent. 

On  arriving  at  Scottsburg,  the  libellant  inquired  of  the 
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man  who  had  him  in  charge,  where  the  doctor  was,  and 
was  told  that  there  was  none  in  the  place,  or  nearer  to  it 
than  at  Oakland,  distant  some  sixty  miles.  He  then  pro- 
ceeded to  the  store,  which  seems  to  have  been  the  principal 
building  of  the  town,  and  finding  the  puinser  of  the  steamer, 
asked  him  where  the  physician  was  to  whom  the  captain  had 
sent  him.  The  parser,  and  also  tJie  store-keeper,  informed 
him  that  there  was  none  in  the  town. 

The  appearance  of  the  libellant,  with  the  eruption  of 
small-pox  unmistakably  visible  on  his  face,  naturally  created 
excitement  and  alarm  in  the  village.     He  was  without 
means,  except  $17.50,  the  balance  due  of  his  wages,  which 
the  respondent  had  given  him  on  leaving  the  ship.     He  was 
furnished   with    no  letter  of    recommendation  or   credit 
to  any  one.     Even,  therefore,   if  the  inhabitants  of  the 
town  would  have  permitted  him  to  remain,  and  if  he  had 
been  willing  to  dispense  with  the  services  of  a  physician, 
he  was  without  the  means  of  obtaining  lodgings  or  employ- 
ing a  nurse  or  other  person  to  attend  him  during  his  sick- 
ness.    He  was  therefore  obliged  to  return  to  the  vessel, 
which  he  reached  about  nine  o'clock  in  the  night.     On  com- 
ing alongside,  he  informed  the  respondent  that  he  had  been 
driven  away  from  Scottsburg;  that  there  was  no  physician 
in  the  place,  and  he  asked  him  why  he  had  said  that  he  had 
provided  one.    To  this  the  master  replied  that  he  thought 
there  was  one  at  Scottsburg.     The  master  admitted  on  the 
stand,  that  he  had  never  been  at  Scottsburg,  that  he  had 
made  no  arrangements  whatever  for  the  reception  and  care 
of  the  libellant;  that  he  had  given  no  instructions  to  the 
purser,  nor  communicated  with  any  one  on  the  subject,  but 
had  sent  the  libellant  to  Scottsburg  on  the  strength  of  in- 
formation which  he  obtained  at  Gardner  City,  that  there  was 
a  drug  store  amd  a  doctor  in  the  town. 

The  libellant  and  the  boatman  also  informed  the  respond- 
ent that  the  principal  inhabitants  at  Scottsburg  had  recom- 
mended him  to  go  to  Winchester,  about  six  miles  further 
down  the  river,  where  a  man  resided  from  whom  a  horse 
could  be  procured  to  go  to  Poos  bay. 

The  libellant  testifies,  that  on  being  asked  by  the  boat- 
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man  whether  he  should  take  him  to  Winchester,  the  master 
replied,  with  much  irritation  and  even  profanity,  that  he 
might  take  him  and  put  him  ashore  anywhere.  This  the 
master  denies;  but  he  admits  that  he  peremptorily  and  ab- 
solutely refused  the  libellant's  urgent  request  to  be  received 
on  board  and  carried  to  Coos  bay  in  the  ship. 

Denied  an  asylum  on  board  the  ship,  the  libellant  had  no 
alternative  but  to  proceed  to  Winchester  and  endeavor  to 
reach  Coos  bay  by  land.  He  arrived  at  Winchester  late  at 
night,  and  found  there  a  young  man  who,  probably  ignorant 
of  the  nature  of  his  disease,  permitted  him  to  sleep  in  the 
house,  and  agreed  to  furnish  him  with  a  horse  to  proceed 
to  Coos  bay  in  the  morning. 

Not  the  least  melancholy  incident  in  this  painful  case  is 
the  fact,  that  two  weeks  afterward  the  young  man  died  of 
small-pox,  contracted  from  the  libellant.  At  at  early  hour 
the  next  (Sunday)  morning,  the  libellant  started  on  horse- 
back and  alone  for  Coos  bay.  He  was  from  eight  to  ten 
hours  on  the  road,  and  arrived  toward  night  at  the  river, 
across  which  communication  is  had  with  the  town  by  a 
ferry.  He  was  here  directed  by  a  person  whom  he  met  on 
the  road  to  go  to  the  flag-staff  and  raise  the  flag  as  a  signal 
for  the  ferry-boat. 

In  attempting  to  reach  the  flag-staff,  he  fell  fainting  and 
exhausted  from  his  horse.  The  man  shortly  afterwards  re- 
turned, and,  keeping  at  a  safe  distance,  informed  the  libel- 
lant that  he  would  cross  the  river  in  his  boat,  and  inform 
the  authorities  of  his  condition.  From  this  time  (Sunday 
night)  until  Tuesday  morning,  the  libellant  lay  upon  the 
beach  blind,  unable  to  move,  and  unapproached  by  any 
haman  being  from  whom  he  might  obtain  even  a  cup  of 
water  to  allay  his  thirst.  He  describes  his  sufferings 
during  these  thirty-six  or  forty  hours  as  intense. 

On  Tuesday  morning  he  was  visited  by  Dr.  Bryant,  who 
had  been  employed  for  the  purpose  by  the  authorities. 
For  some  reason,  not  disclosed  by  the  evidence,  he  was 
not  taken  to  any  house,  but  lay  on  the  beach  on  blankets 
for  about  three  weeks.  Some  stacks  were  put  in  the  ground, 
and  planks  were  set  up  against  them  to  protect  him,  as  he 
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says,  from  the  coyotes.  They  probably,  also,  served  as  a 
partial  shelter  from  the  wind.  He  appears,  however,  to 
have  been  attended  with  assiduity  and  humanity  by  the 
doctor,  and  he  does  not,  in  his  narrative  on  the  stand,  seem 
to  consider  that  the  suffering  incidental  to  the  malignant 
disease  under  which  he  was  laboring,  was  greatly  enhanced 
by  the  exposure  to  which  he  was  subjected. 

At  the  expiration  of  three  weeks,  he  was  removed  up  the 
river  to  a  logging  station,  where  he  remc^ned  five  weeks, 
and  untU  his  cure  was  effected.  He  subsequently  obtained 
a  passage  in  a  schooner,  and  came  to  tixis  city. 

It  was  suggested  at  the  hearing  that  the  libellant  had 
probably  contracted  the  disease  before  coming  on  board 
said  vessel.  The  inquiry  is,  in  my  judgment,  immaterial, 
but  the  fact  is,  I  think,  otherwise. 

The  libellant  went  on  board  the  ship  at  this  port,  on 
Friday,  September  18.  On  the  twenty-sixth,  the  vessel 
reached  Crescent  City,  where  two  men  found  to  be  sick 
with  the  small-pox  were  set  on  shore.  One  of  these  men 
was  rowed  ashore  by  the  libellant,  and  had  up  to  that  time 
occupied  the  berth  beneath  his,  in  the  forecastle.  The 
libellant  was  obliged  to  cease  doing  duty  on  the  twenty-ninth, 
and  it  was  not  until  the  second  October,  that  the  master 
became  satisfied  that  his  disease  was  the  small-pox.  Un- 
der these  circumstances,  it  seems  far  more  probable  that 
the  libellant  contracted  the  disease  from  his  comrades,  in 
the  forecastle,  than  that  he  had  the  seeds  of  it  in  his  sys- 
tem, when  he  first  joined  the  ship,  some  fourteen  days 
previously  to  the  time  when  it  unmistakably  announced  it- 
self. But,  as  before  observed,  the  inquiry  is  immaterial. 
The  libellant  fell  sick  while  in  the  service  of  the  ship,  of  a 
disease  not  caused  by  his  own  vices.  He  was  entitled  to  be 
taken  care  of  and  cured  at  the  expense  of  the  ship. 

The  important  question  is  thus  presented^-does  the  fact 
that  the  disease  of  the  seaman  is  malignant,  loathsome,  and 
infectious,  and  that  his  longer  continuance  on  board  ex- 
poses the  remainder  of  the  ship's  company  to  the  danger  of 
contracting  it,  justify  the  master  in  setting  him  ashore  with- 
out any  provision  whatever  for  his  care,  his  subsistence,  or 
his  proper  medication,  or  nursing? 
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That  such  was  the  course  pursued  in  this  case  by  the  re- 
spondent, is,  I  think,  undeniable. 

It  has  already  been  stated,  that  when  the  libellant  was 
sent  to  Scottsburg,  no  arrangements  whatever  had  been 
made  by  the  master  for  his  reception.  He  was  aware  that, 
without  such  aiTangements,  which  could  only  be  made  by 
the  personal  influence  of  the  master,  and  by  the  offer  of  a 
considerable  sum  of  money,  a  poor  seaman,  afflicted  with 
the  small-pox,  w<2uld  not  probably  be  allowed  to  remain  in 
a  small  country  town.  He  hacj  already  landed  two  men  at 
Crescent  City,  who  had  been  sent  back  to  the  ship,  and  it 
was  only  by  going  ashore  himself  and  effecting  an  arrange- 
ment with  a  physician  for  their  lodging  and  care  during 
their  illness,  that  he  was  permitted  to  leave  them  behind. 
He  says  that  he  was  told  there  was  a  physician  at  Scotts- 
burg, but  he  did  not  go  there  himself,  or  send  any  one  to 
ascertain  the  fact;  and  his  inquiries  at  Gardner  City  could 
not  have  been  extensive,  or  he  would  have  discovered  what 
proved  to  be  the  true  state  of  the  case. 

But,  at  all  events,  he  knew,  on  the  libellant's  return,  that 
he  could  find  no  physician  there,  and  that  he  had  been 
driven  from  the  town.  The  refusal,  therefore,  with  this 
knowledge,  to  receive  the  libellant  on  board,  and  his  telling 
the  boatman  to  carry  him  to  Winchester,  or  anywhere  else, 
puts  the  respondent  in  the  same  position  as  if  he  had  then 
for  the  first  time  expelled  the  libellant  from  the  ship,  and 
set  him  ashore  with  117.50  in  his  pocket,  and  under  the  full 
power  of  the  terrible  disease  under  which  he  was  suffering, 
to  find  his  way  as  best  he  might  for  a  distance  of  twenty 
miles  overland  to  a  strange  place,  and  there  take  his 
chances  of  succor  and  an  asylum. 

Undoubtedly  the  situation  of  the  respondent  was  painful. 
The  crew  were  greatly  alarmed,  and  if,  with  due  regard  to 
the  claims  of  humanity  and  the  rights  of  the  seaman,  he 
could  have  been  removed  from  the  ship,  it  was  desirable  to 
do  so. 

The  vessel  was  to  sail  the  next  morning.  Coos  bay  was 
distant  about  twenty-six  miles.  In  a  few  hours  the  libel- 
lant could  have  been  transported  thither,  and  arrangements 
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for  taking  cave  of  him  could  have  been  effected,  as  at  Cres- 
cent City. 

It  would  not  seem  very  difficult  to  have,  during  the  brief 
period  he  would  in  that  case  have  been  on  board,  to 
have  isolated  him  from  the  rest  of  the  ship's  company, 
and  thus  have  reduced  to  a  minimum  the  chances  of 
the  further  propagation  of  the  disease.  The  eruption  of 
small-pox  had  appeared  on  the  libellant  before  he  left  the 
ship.  To  those  who  had  already  escape^  the  infection,  the 
additional  risk  occasioned  by  a  few  hours'  longer  exposure 
would  not  probably  have  been  great,  and  certainly  no  humane 
person  ought  to  have  hesitated  between  accepting  that  risk 
or  adopting  the  only  other  alternative,  that  of  sending  the 
seaman  ashore  to  propagate  the  disease  among  unsuspect- 
ing inhabitants,  and  at  a  place  twenty  miles  distant  from  all 
possibility  of  assistance  or  relief. 

I  think  that  the  libellant  has  clearly  established  his  right 
to  recover  damages  for  the  sufferings  occasioned  by  the  re- 
spondent's breach  of  duty.  That  much  of  what  he  was 
obliged  to  endure  was  incidental  to  an  attack  of  confiuen- 
small-pox  of  a  malignant  type,  and  must  necessarily  have 
undergone  under  the  most  favorable  conditions,  is  appart 
ent.  But  he  has  a  right  to  recover  for  the  additional  and 
unnecessary  pain  of  his  trip  to  Scottsburg  and  back,  his 
ride  on  horseback  to  Coos  bay,  and  the  terrible  agony  he 
must  have  suffered  during  the  time  that  he  lay  helpless  and 
tortured  by  thirst  on  the  beach. 

With  the  exception  of  $5  paid  to  the  boatman,  it  does 
not  appear  that  the  respondent  or  the  vessel  had  contrib- 
uted any  thing  towards  the  expenses  of  the  seaman's  cure. 
The  doctor's  services  were  paid  for  by  the  county,  and  the 
libellant  himself  only  received  the  wages  earned  up  to  the 
moment  of  his  leaving  the  vessel; 

The  vigor  with  which  courts  of  admiralty  maintain  and 
enforce  not  only  the  right  of  the  seaman  to  be  cured  at  the 
ship's  expense,  but  also  the  duty  of  the  master  to  omit  no 
reasonable  exertions  to  remedy  or  mitigate  the  effects  of  any 
accident  that  may  happen  to  him,  is  forcibly  illustrated  in 
the  case  of  Brotvn  v.  Overton,  Sprague's  Decisions,  p.  463. 
In  that  case.  Judge  Sprague  says: 
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'^  A  seaman  disabled  in  the  service  of  a  ship  is  entitled 
to  be  cured  at  the  expense  of  the  ship.  To  this  his  right  is 
as  perfect  as  to  food  and  wages.  It  is  incumbent  on  the 
master  to  furnish  means  of  cure,  and  to  use  all  reasonable 
exertions  for  that  purpose.  Scarcely  a  case  can  be  pre- 
sented where  this  obligation  applies  with  greater  force  than 
the  present.  This  seaman,  at  the  command  of  his  officer, 
had  exposed  his  life  and  his  limbs  for  the  preservation  of 
the  ship.  He  was  thrown  from  the  yard-arm,  and  both  legs 
were  badly  fractured.  There  was  no  surgical  skill  on  board, 
and  the  increasing  motion  of  the  ship,  and  the  accidents 
and  discomforts  to  which  he  was  necessarily  exposed,  were 
unfavorable  to  his  cure.  The  master  intended  to  go  within 
sight  of  St.  Helena,  and  if  he  had  shaped  his  course  to  go 
into  port,  he  might,  with  only  a  few  hours'  detention,  have 
consulted  the  American  consul,  obtained  surgical  aid  and 
advice,  and  ascertained  how  far  it  was  necesssary,  or  would 
be  useful,  for  the  hbellant  to  be  left  on  shore.  The  reason 
assigned  by  the  master  since  his  return  for  not  having  left 
this  seaman  at  St.  Helena  is  that  it  would  have  occasioned 
additional  expense.  This  presents  not  the  least  extenua- 
tion. It  is  merely  saying  that  if  he  had  performed  his  duty, 
the  owners  would  have  been  subjected  to  a  burden  which 
the  law  imposes.  The  master  ought  to  have  gone  into  St« 
Helena,  to  have  given  to  the  seaman  the  means  of  cure  which 
that  place  afforded;  and  for  this  neglect  the  libellant  is  en- 
titled to  recover  such  damages  as  he  has  sustained.*' 

In  this  case,  the  seaman  was  permanently  crippled  and 
deformed  by  the  injury  he  had  sustained.  But  it  was  un- 
certain under  the  evidence  what  degree  of  surgical  skill 
could  have  been  obtained  at  St.  Helena,  and  whether  when 
the  vessel  arrived  at  that  place  it  was  not  too  late  to  remedy 
the  distortion  produced  by  the  fracture.  The  court  was, 
therefore,  unable  to  give  to  the  libellant  the  same  measure 
of  damages  as  if  it  were  certain  that  the  whole  permanent  in- 
jury arose  from  the  master's  default.  $600  and  costs  were 
awarded. 

But  if,  in  that  case,  it  was  the  master's  duty  to  deviate 
from  his  voyage,  and  go  into  a  foreign  port  in  order  to  af- 
ford the  seaman  the  chance  merely  of  surgical  aid,  by  how 
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much  more  was  it  the  duty  of  the  respondent  in  the  case  at 
bar  to  touch  at  Coos  bay  or  Crescent  City,  ports  which  lay 
in  his  direct  route,  are  the  usual  stopping  places  of  the 
steamer,  from  the  nearest  of  which  he  was  distant  only 
twenty-six  miles,  and  at  either  of  which  he  knew  that  med- 
ical aid  and  care  could  be  procured  for  the  seaman.  In- 
stead of  doing  so,  he  induces  him  to  leave  the  vessel  under 
false  assurances  that  he  had  made  provision  for  taking  care 
of  him,  without  credit,  and  with  but  a  small  sum  of  money, 
and  he  sends  him  to  a  place  fifteen  or  twenty  miles  distant, 
where,  if  there  had  been  a  physician  and  a  drug  store,  the 
libellant  would  have  been  without  the  means  of  availing 
himself  of  their  aid. 

The  circumstances  of  the  case  justify  the  suspicion  that 
the  design  of  the  master  was  to  get  rid  of  the  libellant  at 
any  risk  to  him,  or  to  the  people  on  whose  charity  he  at- 
tempted to  cast  him,  and  that  he  hoped  the  vessel  would 
have  sailed  before  the  libellant  could  rejoin  her. 

When  he  did  return  to  the  ship,  the  respondent  pre- 
emptorily  refused  to  receive  him  on  board,  and  sends  him 
to  be  landed  almost  at  dead  of  night  on  a  beach,  to  crawl 
from  thence,  over  rocks  and  drift-wood,  to  a  solitary  house 
twenty  miles  distant  from  any  possible  medical  aid  or  at- 
tendance; and  to  the  occupant  of  which  he  communicates 
with  fatal  effect  the  infection  of  his  disease.  That  he  sur- 
vived the  fatigue  of  his  ride  to  Coos  bay  and  his  subse- 
quent exposure  on  the  bank  of  the  river,  is  a  fortunate  and 
extraordinary  circumstance  which  the  respondent,  when  he 
sent  him  from  the  ship,  had  no  right  to  anticipate. 

It  has  appeared  to  me  difficult  to  imagine  a  stronger  case 
of  either  disregard  by  a  master  of  his  duty  to  a  sick  seaman, 
of  the  rights  of  the  people  on  shore,  whom  he  exposed  to 
the  infection  of  a  malignant  disease,  and  of  the  dictates  of 
common  humanity. 

I  shall  decree  damages  in  the  sum  of  $2,500.  The  amount 
is  large,  but  not  as  great,  I  am  persuaded,  as  a  juiy  would 
probably  have  awarded.  And  I  have  a  right  to  presume 
that  out  of  the  damages,  when  recovered,  the  libellant  will 
satisfy  the  just  claims  of  those  who  afforded  him  the  suc- 
cor and  care  which  the  master  refused. 
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In  re  W.  W.  Francis  and  W.  W.  Buchanan. 

DiSTBIGT  COUBT,    DiSTBICT  OF   ObEGON. 
NOYEHBEB   23,    1872. 

1.  Partnibship,  Pabticipation  in  Pbopits,  Pboof  op.  -Participation  in  the 

profits  of  a  basiuesa  is  presumptive  or  prima  fwM  proof  that  the  partici- 
pator is  a  partner  in  such  business,  and  in  the  absence  of  other  proof  is 
Buf&oient  evidence  thereof,  but  such  presumption  may  be  overcome  by 
showing  that  such  profits  were  received  by  the  party  simply  as  wages 
for  services  performed,  or  interest  for  money  loaned  to  the  person  carry- 
ing on  such  business. 

2.  Same — Bulb  in  W.  v.  C.  Denied. — The  English  and  American  authorities 

examined  and  commented  on,  touching  the  rule  announced  in  Wavugh  v. 
Carver,  2  H.  B1.235,  upon  the  authority  of  Qraob  v.  SmyJlh,  2  W.  Bl. 
298:  '*  That  he  who  shares  in  the  profits  indefinitely,  shall  by  operation 
of  law,  be  made  liable  to  losses,"  and  the  rule  denied  to  be  law. 

3.  Same,  Pboof  of  when  Disquisbd. — Upon  the  evidence,  and  as  a  mat- 

ter of  fact,  a  partnership  found  to  exist  between  two  parties,  where  the 
transaction  was  intentionally,  and  for  collateral  reasons,  disguised  under 
the  cloak  of  a  pretended  loan  and  employment  as  book-keeper. 

Before  Deady,  District  Judge. 

John  W.  Whalley  and  Richard  WUliams,  for  petitioners. 

W.  W.  Page  and  A.  A,  Norihrup,  for  respondent. 

Deady,  J.  On  October  29,  1872,  the  firm  of  Walter 
Brothers  filed  their  petition  in  this  court,  alleging  that  at 
and  between  the  dates  hereinafter  mentioned,  W.  W.  Fran- 
cis and  W.  A.  Buchanan  were  partners,  doing  business  at 
Portland,  under  the  name  and  style  of  **  W.  A.  Buchanan," 
and  praying  that  said  **  firm  and  its  members  "  be  adjudged 
bankrupts  for  the  following  causes : 

I.  That  said  firm,  on  .September  10,  1871,  made  their 
promissory  note,  payable  nine  months  after  date,  to  the 
order  of  the  petitioners,  for  1200,  with  interest  at  one  per 
centum  per  month;  and  that  on  and  after  June  10,  1871, 
they  fraudulently  stopped  payment  of  said  note  during  a 
period  of  fourteen  days. 

II.  That  there  is  due  the  petitioners  from  said  firm  the 
sum  of  $500.29,  the  same  being  a  balance  of  account  for 
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goods  sold  said  firm  between  November  1,  1871,  and  Octo- 
ber 1,  1872. 

III.  That  on  September  15,  1872,  said  firm  being  then 
insolvent,  paid  1250  to  a  creditor  thereof,  to  wit:  Field  & 
Frie,  of  San  Francisco,  with  the  intent  to  thereby  give  a 
preference  to  such  creditor,  and  to  defeat  and  delay  the 
operation  of  the  bankrupt  act. 

Buchanan  made  default,  but  on  November  6,  Francis  an- 
swered, denying  in  efiect  that  he  was  a  partner  with  Bu- 
chanan in  any  of  the  alleged  transactions  or  indebtedness. 

On  November  12  and  13  the  issue  was  tried  by  the  court 
without  a  juiy,  and  reserved  for  decision. 

The  following  facts  are  admitted  or  satisfactorily  proven : 

I.  That  the  matters  stated  in  the  petition,  except  as  to 
the  allegation  of  partnership  between  Francis  and  Buchanan 
are  true. 

n.  That  on  January  24,  1871,  Paul  Richter  and  W.  A. 
Buchanan  were  doing  business  as  furniture  dealers  and  up- 
holsterers, under  the  firm  name  of  Paul  Bichter  <fe  Co.,  and 
that  on  said  day  said  firm  made  an  agreement  in  writing 
with  said  Francis,  to  the  effect  following: 

1.  Francis  agrees  to  advance  said  Bichter  &  Go.  the  sum 
of  $3,000  "in  all  before  June,  1871,  and  to  also  keep  the 
books  of  the  firm  for  one  year  from  said  date,"  unless 
agreement  terminated  in  the  meantime. 

2.  Bichter  &  Go.  agree  to  pay  Francis  interest  monthly 
at  the  rate  of  twelve  per  centum  per  annum  upon  said  $3,000, 
and  any  further  sum  which  he  may  advance  to  them,  and 
also,  "  as  remumeration  for  keeping  the  books  of  the  firm, 
a  sum  equal  to  one  sixth  of  the  net  profits  of  the  firm  which 
shall  be  made  during  the  year  1871." 

3.  If  Francis  is  absent  from  the  city,  a  deduction  in  pro- 
portion to  the  length  of  such  absence  to  be  made  from  his 
remuneration. 

4.  Agreement  may  be  terminated  at  the  pleasure  of  either 
party,  on  giving  the  other  notice  in  writing,  in  which  case 
the  amonnt  then  due  Francis  to  ''be  repaid  in  notes  of  firm 
of  $1,000  each,"  payable  at  intervals  of  sixty  and  thirty  days 
after  such  notice,  with  interest  at  the  rate  of  twelve  per 
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centum  per  annum ;  and  if  agreement  terminated  before  end 
of  year  1871,  Francis  to  be  paid  as  compensation  for  keep- 
ing books  a  fair  sum,  ''not  less  than  $45  per  month.*' 

III.  On  August  1,  1871,  Bichter  retired  from  the  firm, 
and  said  written  agreement  was  modified  by  a  verbal  one, 
then  made  between  B.  and  F.,  to  the  effect  that  the  latter 
should  receive  one  fourth  of  the  net  profits  of  the  business 
for  keeping  the  books,  but  not  less  than  $25  per  month, 
profits  or  no  profits. 

lY.  For  the  five  months  ending  December  31,  1871, 
Francis'  share  of  the  profits  amounted  to  $389,  $250  of 
which  was  added  to  the  $3,000  due  him,  and  a  new  note, 
payable  on  demand,  taken  by  him  for  the  amount,  with  in- 
terest at  the  rate  aforesaid,  signed  W.  A.  Buchanan;  but 
during  the  year  1872  the  business  made  no  profits. 

Y.  Francis  advanced  the  sum  of  $3,000,  as  per  agree- 
ment, in  January,  1871,  and  the  $250  left  in  the  business  as 
aforesaid,  and  kept  the  books  until  September,  1872,  during 
which  time  he  loaned  W.  A.  Buchanan,  to  be  used  in  the 
business,  from  $2,000  to  $2,500,  on  current  account,  which 
was  secured  by  sufficient  collaterals,  and  received  from  the 
business  for  all  the  money  so  advanced  and  loaned  interest 
monthly  at  the  rate  aforesaid,  and  $25  per  month. 

VI.  Francis  was  not  known  by  the  creditors  of  W.  A. 
Buchanan  to  be  a  partner  in  the  business,  nor  did  he,  during 
the  time  of  his  employment  therein,  volunteer  any  direction 
or  advice  in  the  conduct  of  it,  except  for  a  few  weeks  in 
1872,  while  Buchanan  was  absent  from  the  city,  when  he 
took  into  his  custody  the  daily  receipt  of  sales,  and  in  some 
instances  directed  the  salesman  whom  to  credit  and  whom 
not;  but  during  this  time  he  had  written  authority  from  W. 
A.  Buchanan  to  act  as  his  agent,  which  authority,  however 
was  not  exhibited  to  said  salesman,  or  any  one  else,  so  far 
as  appears,  until  it  was  produced  on  the  trial. 

YII.  That  Buchanan  was  adjudged  a  bankrupt,  individ- 
ually, on  the  petition  of  one  of  his  creditors,  in  this  court, 
on  October  28;  and  that  the  liabilities  incurred  in  the  busi- 
ness, at  the  time  of  such  adjudication,  amounted  to  $1H,000 
or  $14,000,  and  that.  Francis'  claim  against  Buchanan  for 
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money  loaned  and  advanced  the  business  was,  at  that  time, 
$5,200  or  15,300. 

Upon  this  state  of  facts,  counsel  for  the  petitioners  insist 
that,  as  to  third  persons,  the  law  conclusively  presumes 
that  Francis  was  a  partner  in  the  firm  of  W.  A.  Buchanan, 
and  therefore  he  is  liable  for  its  acts  of  bankruptcy  and 
debts. 

Under  what  circumstances  a  person  not  ostensibly  a  part- 
ner is  nevertheless  liable  as  one,  is  a  vexed  question.  In 
the  language  of  a  distinguished  commentator,  ''The  cases 
on  this  subject  are  not  easily  reconciled,  nor  is  the  langpiage 
used  in  relation  to  it  always  admissible,  or  indeed  intelligi- 
ble." (Parsons  on  Part.  66.)  And  again  (Id.  92),  '*The 
many  cases  cited  in  the  notes  to  this  chapter  exhibit  in 
strong  light  the  difficulty,  if  not  impossibility,  of  drawing 
from  the  decisions  any  definite  principle  or  rule  applicable 
with  certainty  to  the  question,  *  Who  are  partners  as  to 
third  persons?'" 

In  Waugh  v.  Carver,  2  H.  Bl.  235,  cited  as  the  leading 
case  on  this  subject  (1  Smith's  L.  C.  831),  L.  Ch.  J.  Eybe 
held  that,  while  upon  the  facts,  the  Carvers  and  Geslier 
were  not  partners  inter  se,  and  did  not  intend  to  be,  still 
they  were  such  as  to  third  persons,  because,  by  the  arrange- 
ment between  them,  they  agreed  ''  to  take  a  moiety  of  the 
profits  of  each  other's  business  generally,  and  indefinitely, 
as  they  should  arise,  at  certain  times  agreed  upon;"  and 
upon  the  alleged  authority  of  Grace  v.  Smith,  2  W.  Bl.  998, 
be  laid  down  the  rule  as  follows:  '*  He  who  takes  a  moiety 
of  all  the  profits  indefinitely,  shall,  by  operation  of  law,  be 
made  liable  to  losses,  if  losses  arise,  upon  the  principle  that, 
by  taking  a  part  of  the  profits,  he  takes  from  the  creditors 
a  part  of  that  fund  which  is  the  proper  security  to  them 
for  the  payment  of  their  debts."  But  in  Chrace  v.  Smith, 
supra,  Gh.  J.  DeGbet  says:  '*  Every  man  who  has  a  share 
of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the 
loss.  And  if  any  one  takes  part  of  the  profits,  he  takes  part 
of  that  fund  upon  which  the  creditor  of  the  trader  relies  for 
his  payment.  *  *  *  i  think  the  true  criterion 
is  to  inquire  whether  Smith  agreed  to  share  the  profits  with 
20 
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Robinson,  or  wbetlier  he  only  relied  upon  these  profits  as  a 
fund  of  payment." 

It  will  be  observed  that  this  latter  case  makes  no  distinc- 
tion between  sharing  the  profits  definitely  or  indefinitely, 
the  point  for  which  it  was  cited  in  JVangh  v.  Carver,  supra, 
but  does  make  an  entirely  different  distinction,  that  is,  be- 
tween sharing  in  the  profits  of  a  trade  or  relying  upon  them 
for  payment,  in  both  of  which  cases  the  degree  of  indefi- 
niteness  may  be  the  same.  Again,  the  reason  given  in  the 
distinction  taken  in  Grace  v.  Smith  is  not  sufficient,  because 
in  point  of  fact,  a  person  who  shares  in  the  profit  of  a  trade, 
or  receives  such  profits  in  payment,  equally  diminishes  the 
fund  on  which  the  creditors  rely. 

In  ex  parte  Bowlandson,  1  Rose,  91,  Lord  Eldon  said : 
''  The  ground  was  settled,  that  if  a  man  as  the  reward  for 
his  labor  chooses  to  stipulate  for  an  interest  in  the  profits 
in  the  business,  instead  of  a  sum  proportionate  to  those 
profits,  he  is,  as  to  third  persons,  a  partner." 

In  ex  parte  Hamper,  17  Yes.  403,  he  said:  **The  cases 
have  gone  to  this  nicety,  upon  a  distinction  so  thin,  that  I 
cannot  state  it  as  established,  upon  due  consideration,  that 
if  a  trader  agrees  to  pay  another  person  for  his  labor  in  the 
concern  a  sum  of  money,  even  in  proportion  to  the  profits, 
equal  to  a  certain  share,  that  will  not  make  him  a  partner; 
but  if  he  has  a  specific  interest  in  the  profits,  themselves 
as  profits,  he  is  a  partner.  *  *  *  It  is  clearly  settled, 
though  I  regret  it,  that  if  a  man  stipulates  that  as  the  re- 
ward of  his  labor,  he  shall  have  not  a  specific  interest  in 
the  business,  but  a  given  sum  of  money,  even  in  proportion 
to  a  given  quantum  of  the  profits,  that  will  not  make  him  a 
partner;  but  if  he  agrees  for  a  part  of  the  profits,  as  such, 
giving  him  a  right  to  an  account,  though  having  no  prop- 
erty in  the  capital,  he  is,  as  to  third  persons,  a  partner." 

These  dicta  of  Lord  Eldon's  have  been  very  much  de- 
ferred to  by  the  courts  and  the  profession.  Parsons  says: 
**  We  have  reason  to  believe  that  for  many  years,  in  various 
parts  of  this  country,  numerous  contracts  of  this  kind  have 
been  drawn,  carefully  using  the  language  which  Eldon  is 
supposed  to  have  made  safe  by  the  distinction  he  asserted. 
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Nor  is  it  difficult  to  account  for  this.  For,  to  say  nothing 
of  the  immense  authority  of  so  eminent  a  judge,  his  words 
so  understood,  supply  a  clear,  simple,  and  easily  applicable 
rule  for  the  avoidance  of  a  great  danger.  They  tell  the  law- 
yer who  would  draw  a  contract  of  this  kind,  how,  by  a  mere 
formula,  he  can  guard  his  clients  from  a  great  uncertainty; 
the  inconvenience  of  which  might  otherwise  suffice  to  pre- 
vent the  proposed  arrangement.  As  a  convenient  rule, 
much  may  be  said  of  it;  but  as  an  accurate  one,  it  must  be 
spoken  of  very  differently. 

''It  is  indeed  remarkable  that  a  rule,  or  a  distinction,  to 
which  Lord  Eldon  strongly  objects,  not  merely  *  doubting,' 
but  positively  affirming  his  dislike,  and  which  he  lays  down, 
as  he  says,  under  the  constraint  of  irresistible  authority, 
should  since  have  been  generally  adopted,  not  so  much  on 
his  authority  as  on  his  assertion  of  preceding  authority, 
when  in  point  of  fact  no  such  authority  can  be  found,  or,  so 
far  as  any  accessible  evidence  goes,  can  now  be  believed  to 
have  existed." 

The  criterion  for  determining  whether  the  agreement 
makes  a  case  of  compensation  or  partnership  as  to  third 
persons,  differs  in  these  cases  {ex  parte  Bowlandson  and  ex 
parte  Hamper)  from  the  one  asserted  in  Watigh  v.  Carver^ 
that  he  who  participates  in  the  profits  of  a  trade,  indefi- 
nitely, is  liable  as  a  partner,  because  he  takes  from  the 
fund  upon  which  the  creditors  rely;  and  the  only  reason 
given  for  the  distinction  between  the  liability  of  the  person 
who  contracts  to  take  a  sum  equal  to  a  share  of  the  profits 
of  a  trade,  and  one  who  stipulates  for  a  share  of  such 
profits,  as  profits,  is,  that  the  latter  has  a  right  to  an  ac- 
count, and  therefore  he  is  liable  as  a  partner.  And  this 
reason  has  been  since  asserted  and  relied  on  by  courts  and 
writers.  (3  Kent's  Com.  25  note  b;  Champion  v.  Bostwidk, 
18  Wend.  184;  Heimstreet  v.  Howland,  5  Denio,  68;  Denyy. 
Cabot,  6  Met.  92.) 

In  reference  to  these,  Bisset  on  Part.  14,  says:  **Some  of 
the  writers,  and  even  some  of  the  judicial  authorities,  on 
this  subject  appear  to  think  they  have  surmounted  the  diffi* 
oulty,  by  confining  the  rule  of  liability  to  the  cases  whero 
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the  party  would  have  a  right  to  an  account  of  the  profits; 
but  to  this  it  may  be  answered,  that  in  all  cases  where  a 
person  is  to  be  paid  for  his  services  by  a  sum  proportioned 
to  the  profits,  he  must  be  entitled  to  an  account  of  the 
profits.  If  not,  how  is  he  to  ascertain  that  he  has  what  he 
has  stipulated  for  ?  ^  ^  The  distinction  between  the  cases 
where  a  participation  in  the  profits  has  been  held  to  make  a 
man  liable  as  a  partner,  and  those  where  it  has  been  held 
not  to  make  him  so  liable,  is  certainly,  at  least  as  Lord 
Eldon  has  given  expression  to  that  distinction,  so  thin,  that 
it  does  not  appear  possible,  from  the  most  careful  consider- 
ation of  it,  to  arrive  at  any  clear,  general  conclusion  ; 
nor  does  Mr.  Justice  Story's  attempt  to  reconcile  the  re- 
pugnancy of  the  various  decided  cases,  and  to  bring  them, 
as  he  says,  *  into  harmony  with  each  other,  as  well  as  with 
common  sense,'  appear  to  be  very  successful.  If  the  mat- 
ter were  res  integra,  a  plain  and  intelligible  rule,  and  one, 
too,  which  would  not  be  at  variance  with  anything  in  tho 
cases  decided  previously  to  ex  parte  Uamper,  17  Yes.  403, 
would  be,  that  those  whose  share  of  the  returns  of  the  busi- 
ness or  adventure  consisted  wholly  of  the  profits  of  the 
stock,  or  partly  of  the  profits  of  the  stock,  and  partly  of  the 
wages  of  labor,  should  be  held  liable  as  partners;  but  those 
whose  share  of  the  said  returns  consisted  wholly  of  the 
wages  of  labor,  or  the  interest  of  money  lent,  or  a  certain 
fixed  annuity,  and  who  had  no  control  or  voice  as  princi- 
pals in  the  management  of  the  business  or  adventure, 
should  not  be  held  liable  as  partners." 

In  discussing  this  supposed  test  of  liability  as  a  partner 
— the  right  to  an  account  of  the  profits  of  the  business — 
Parsons  on  Part.  92,  says:  **  Undoubtedly  every  partner 
has  a  right  to  an  account  of  the  profits;  but  the  converse  is 
not  true,  that  every  one  who  has  such  a  right  is  a  partner. 
There  are  many  ways  in  which  a  man  may  represent  an- 
other, and  in  that  right  be  entitled  to  an  account,  without 
being  liable  as  a  partner." 

Hickman  v.  Cox  and  Wheatcivft,  91  E.  C.  L.  623,  is  a  com- 
paratively late  English  case,  1860,  in  which  the  rules  given 
in  the  cases  above  cited  seem  to  ha^e  treated  as  erroneous 
or  unintelligible.     The  case  was  this: 
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Smith  and  Son,  prior  to  1860,  carried  on  business  at  the 
Stanton  Iron  Works,  as  iron-masters  and  merchants,  and 
being  involved  and  indebted  to  the  defendants  and  others, 
executed  a  composition  deed  transferring  their  property 
and  business  to  certain  trustees,  in  trust,  that  they  would 
carry  on  the  business  in  the  name  of  the  Stanton  Iron  Co., 
and  after  paying  expenses  and  interest  on  a  certain  mort- 
gage whenever  and  as  often  as  the  net  income  amounted  to 
a  shilling  on  the  pound  of  the  indebtedness,  to  divide  the 
same  among  the  creditors  in  proportion  to  their  claims,  and 
when  these  were  discharged  to  reconvey  the  property  to 
Smith  and  Son.  The  deed  was  executed  by  the  trustees 
and  creditors,  who  thereby  released  the  debtors.  In  1855, 
the  plaintiff,  who  was  the  proprietor  of  the  Grafton  Iron 
Ore  Works,  drew  three  bills  for  upwards  of  1,300  pounds, 
for  ore  furnished  the  Stanton  Iron  Co.,  which  were  accepted 
by  James  Haywood,  one  of  the  trustees,  **per  procuration, 
the  Stanton  Iron  Co."  Afterwards  the  works  passed  into 
the  hands  of  the  mortgagee,  and  ceased  to  be  carried  on 
under  the  composition  deed,  when  the  plaintiff  brought  suit 
against  the  defendants  as  acceptors  of  the  bills,  on  the 
^oand  that  the  creditors  under  the  deed  were  partners  in 
the  business  of  the  Stanton  Iron  Co.,  because  the  same  was 
conducted  by  their  agents,  the  trustees,  and  they  had  stipu- 
lated to  take  the  profits  thereof. 

At  Trinity  term,  1856,  the  plaintiff  had  judgment  in  the 
court  of  common  pleas,  the  court  holding  on  the  authority 
of  Owen  V.  Body,  5  Ad.  &  E.  28,  and  Janes  v.  Wkilbready  11 
C  B.  406,  that  the  creditors  executing  this  deed  became 
partners  in  the  trade  agreed  to  be  carried  on  thereunder. 
On  appeal  th^  case  was  argued  in  the  Ex.  Ch.  in  February, 
1857,  and  judgment  reserved  until  November,  when  the 
judgment  of  the  common  pleas  was  affirmed — three  judges 
for  and  three  against.  On  appeal  to  the  house  of  lords,  the 
decision  was  reversed  (99  E.  C.  L.  47).  The  six  judges 
who  heard  the  argument  in  the  H.  of  L.,  delivered  opinions 
seriatim,  and  were  equally  divided  on  the  question,  "  are 
the  defendants  liable  upon  the  bills  of  exchange?" 

The  Lord  Chancellor,  Campbell,   and  the  law   Lords, 
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Brougham,  Cranworth,  Wenssleydale  and  Chelmsford,  de- 
livered opinions  to  the  effect  that  the  defendants  were  not 
partners. 

In  the  course  of  the  opinions  deliyered,  the  supposed 
rule  that  participation  in  the  profits  of  a  trading  concern 
makes  one  liable  as  a  partner,  was  questioned  and  com- 
mented  upon  freely.  Blackburn,  J.,  who  was  for  holding  the 
defendants  as  partners,  said :  ''The  phrase  taking  the  profits 
as  such,  is  not  a  happy  one;  and  there  is  some  difficulty  at 
times  in  defining  what  it  means;  but  I  think,  at  all  events, 
it  means  this:  It  is  not  possible,  according  to  the  com- 
mon law,  to  cause  a  trading  concern  to  be  carried  on  upon 
the  terms  that  the  advantages  of  a  partnership,  including 
the  participation  in  profits  and  partnership  lien  and  security 
over  the  assets  of  the  firm,  shall  belong  to  those  who  have 
but  a  limited  liability." 

Whightman,  J.,  who  was  for  reversal,  said:  ''It  is  said 
that  a  person  who  shares  in  net  profits  is  a  partner.  That 
may  be  so  in  some  cases,  but  not  in  all;  and  it  may  be  ma- 
terial to  consider  in  what  sense  the  words  '  sharing  in  the 
profits'  are  used.  In  the  present  case,  I  greatly  doubt 
whether  the  creditor  who  merely  obtains  payment  of  a  debt 
incurred  in  the  business,  by  being  paid  the  exact  amount  of 
his  debt,  and  no  more,  out  of  the  profits  of  the  business, 
can  be  said  to  share  the  profits." 

Pollock,  C.  B.,  who  was  of  the  same  mind,  said:  "The 
question  then  arises,  whether  the  interest  which  the  cred- 
itors had  in  the  profits  to  be  made  by  the  carrying  on  of 
the  business  uiider  the  deed,  was  such  as  to  make  them 
partners  in  respect  to  third  persons.  *  *  * 
If  a  firm  were  in  difficulties,  and  a  person  proposed  to  as- 
sist them  by  a  loan  of  money,  engaging  to  receive  payment 
out  of  the  profits  only,  and  to  make  no  claim  in  the  event  of 
there  being  no  profits,  but  stipulating  that  one  half  of  the 
profits  should  be  applied  as  they  arose  in  payment  of  his 
debt,  and  that  he  should  have  power  to  see  that  this  was 
done — ^would  he  thereby  become  a  partner,  and  liable  for 
all  debts  contracted  subsequently  to  this  arrangement?  On 
this  very  simple  state  of  facts,  there  may  possibly  arise  a 


Disk.  Or.]  In  re  Fkancis,  295 


1872.]  Opiniun  of  the  Court — Deady.  J. 

difference  of  opinion;  but  I  think  a  large  majority  of  all 
lawyers  and  commercial  men  would  decide  at  once  that  as- 
sistance so  offered  and  so  accepted,  would  not  make  the 
lender  of  the  money  a  partner  as  to  third  persons.  If  he 
took  a  warrant  of  attorney,  entitling  him  to.  enter  up  judg- 
ment at  his  pleasure,  and  sweep  aw^ay  in  payment  of  his 
demand,  capital,  debts,  profits  and  everything,  he  certainly 
would  not  be  a  partner;  but  as  is  said,  if  he  limits  his 
claim  to  be  paid  out  of  the  profits  only,  his  limited  right  to 
payment  creates  an  unlimited  liability.  I  think,  my  lords, 
there  must  be  some  fallacy  in  this;  the  conclusion,  to  my 
mind,  appears  so  unjust  and  absurd,  and  so  much  at  vari- 
ance with  natural  equity." 

Lord  Cbanworth  said:  **  Would  they  (the  creditors) 
have  become  partners  in  the  concern  carried  on  by  the 
trustees  merely  because  they  passively  assented  to  its  being 
carried  on  upon  the  terms  that  the  net  income,  i,  e.,  the  net 
profits,  should  be  applied  on  discharge  of  their  demands  ? 
I  think  not.  It  was  argued  that,  as  they  would  be  inter- 
ested in  the  profits,  therefore  they  would  be  partners.  But 
this  is  a  fallacy.  It  is  often  said  that  the  test,  or  one  of 
the  tests,  whether  a  person,  not  ostensibly  a  partner,  is 
nevertheless,  in  contemplation  of  law,  a  partner,  is  whether 
he  is  entitled  to  participate  in  the  profits.  This,  no  doubt, 
is  in  general  a  sufficiently  accurate  test;  for  a  right  to  par- 
ticipate in  the  profits  affords  cogent,  often  conclusive  evi- 
dence that  the  trade  in  which  the  profits  have  been  made, 
was  carried  on  in  part  for  or  on  behalf  of  the  person  set- 
ting up  such  a  claim.  But  the  real  ground  of  the  liability 
is,  that  the  trade  has  been  carried  on  by  persons  acting  on 
his  behalf.  When  that  is  the  case,  he  is  liable  to  the  trade 
obligations,  and  entitled  to  its  profits,  or  to  a  share  of 
tliem.  It  is  not  strictly  correct  to  say  that  his  right  to 
share  the  profits  makes  him  liable  to  the  debts  of  the  trade. 
The  correct  mode  of  stating  the  proposition  is,  to  say  that 
the  same  thing  that  entitles  him  to  the  one,  makes  him 
liable  to  the  other,  namely,  the  fact  that  the  trade  has  been 
yarried  on  in  his  behalf,  i.  c,  that  he  stood  in  the  relation 
of  principal  towards  the  persons  acting  ostensibly  as  the 
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traders,  by  whom  the  liabilities  have  been  incnrredy  and 
under  whose  management  the  profits  bare  been  made." 

Lord  Wensleydale  said:  ''A  man  who  orders  another  to 
carry  on  a  trade,  whether  in  his  own  name  or  not,  to  bay 
and  sell,  and  to  pay  over  all  the  profits  to  him,  is  undoubt- 
edly the  principal^  and  the  person  so  employed  is  the  agent; 
and  the  principal  is  liable  for  the  agent's  contracts  in  the 
coarse  of  his  employment.  So,  if  two  or  more  agree  that 
they  should  carry  on  a  trade  and  share  the  profits  of  it,  each 
is  a  principal,  and  each  is  an  agent  for  the  other,  and  each 
is  bound  by  the  other's  contracts  in  carrying  on  the  trade 
as  much  as  a  single  principal  would  be  by  the  act  of  an  agent 
who  was  to  give  the  whole  of  his  profits  to  his  employer. 
Hence,  it  becomes  a  test  of  the  liability  of  one  for  the  con- 
tracts of  another,  that  he  is  to  recover  the  whole  or  a  part 
of  the  profits  arising  from  that  contract,  by  virtue  of  the 
agreement  made  at  the  time  of  the  employment.  I  believe 
this  is  the  true  principle  of  partnership  liability.  Perhaps 
the  maxim,  that  he  who  takes  the  profits  ought  to  bear  the 
loss,  often  stated  in  the  earlier  cases  on  this  subject —  Waugh 
v.  CarveTy  etc. — is  only  the  consequence,  not  the  cause,  why 
a  man  is  liable  as  a  partner." 

From  the  general  conclusion  reached  in  this  case,  that 
the  defendants  were  not  partners  in  the  Stanton  Iron  Co., 
simply  because  they  were  to  receive  the  net  profits  of  the 
business,  and  from  the  opinion  expressed  in  the  H.  of  L., 
I  think  it  is  clear  that  the  decision  set  aside  the  arbitrary 
rule,  that  indefinite  or  other  participation  in  profits  neces- 
sarily made  one  liable  as  a  partner  under  any  circumstances, 
but  the  fact  of  such  participation  is  to  be  treated  as  evi- 
dence, more  or  less  cogent,  according  to  the  circumstances, 
of  a  partnership. 

Following  the  final  decision  in  Hickman  v.  Cox  dt  Wheal- 
croft,  svpra^  and  in  consonance  with  the  views  therein  ex- 
pressed, the  English  parliament  recently  passed  an  act  (28 
and  29  Yic.  c.  86)  which  provides,  among  other  things,  that 
a  loan  to  a  person  engaged  in  trade,  upon  a  vnritten  contract, 
that  the  lender  shall  receive  a  rate  of  interest  in  proportioi| 
to  profits,  or  a  share  of  the  profits,  shall  not  of  itself  consti- 
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tate  the  lender  a  partner;  nor  shall  a  contract  tolremnner- 
ate  a  servant  or  agent  of  a  person  engaged  in  trade  bv  a 
share  of  the  profits,  of  itself  render  such  servant  or  agent 
liable  as  a  partner.  In  noticing  this  act,  Parsons  on  Part. 
98,  says: 

"  We  will  add  our  hope  and  our  belief  that  the  courts  of 
this  country  will  regard  this  statute  rather  as  declaratory  of 
the  law-merchant  in  respect  to  partnership,  than  as  chang- 
ing that  law,  and  will  apply  to  cases  which  come  before  them 
the  principles  upon  which  the  statute  is  founded." 

•The  American  cases  on  this  subject  are  also  conflicting, 
but  the  weight  and  tendency  of  authority  appears  to  be  in 
favor  of  the  doctrine  ''  that  a  mere  promise  to  pay  out  of  the 
profits  a  sum  of  money,  as  a  specific  proportion  of  the  profits, 
does  not  necessarily  constitute  ,the  payee  a  partner,  and 
gives  him  no  interest  in  the  profits,  and  no  right  to  the  pro- 
fits, but  only  a  personal  claim  against  the  promissor  for 
such  money,  or  for  such  a  share  of  profits,  after  they  are  as- 
certained and  may  be  divided."  (Parsons  on  Part.  70.) 
In  Berihold  et  al,  v.  Ooldsmith,  24  How.  542,  Mr.  Justice 
Clifford,  speaking  for  the  court,  says:  "Actual  paiiicipa- 
tion  in  the  profits  as  principal,  we  think,  creates  a  partner* 
ship  as  between  the  parties  and  third  persons,  whatever 
may  be  their  intentions  in  that  behalf,  and  notwithstanding 
the  dormant  partner  was  not  expected  to  participate  in  the 
loss  beyond  the  amount  of  the  profits." 

In  support  of  this  proposition,  the  cases  of  Waugh  v.  Car- 
ver and  Grace  v.  Smith,  supra,  are  cited,  together  with  the 
rule  announced  therein,  that  he  who  has  a  share  of  the  pro- 
fits ought  to  bear  his  share  of  the  loss.  But  the  opinion 
goes  on  to  say:  **That  rule,  however,  has  no  application 
whatever  to  a  case  of  special  service  or  agency,  when  the 
employe  has  no  power  as  a  partner  in  the  firm,  and  no  in- 
terest in  the  profits,  as  property,  but  is  simply  employed 
as  a  servant  or  special  agent,  and  is  to  receive  a  given  sum 
ont  of  the  profits,  or  a  proportion  of  the  same,  as  a  compen- 
sation for  his  services."  In  other  words,  the  participation 
in  the  profits  which  will  make  one  liable  to  third  persons  as 
a  partner,  is  a  participation  as  a  partner,  or,  in  the  language 
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of  the  opinion,  as  principal — and  that  is  the  fact  to  be  as- 
certained. In  that  case,  the  court  held  that  a  person  who 
negotiated  the  sale  of  goods  for  another,  under  a  contract  to 
have  half  the  profits  and  a  certain  compensation  in  any 
event,  was  not  a  partner  as  to  such  sales. 

Mr.  Justice  Story  believes  that  the  true  doctrine  upon 
this  subject  is,  that  a  participation  in  the  profits  is  pre- 
sumptive proof  that  the  participant  is  a  partner,  and  suffi- 
cient proof  in  the  absence  of  all  other  opposing  circum- 
stances.    (Story  on  Part,  section  38.) 

Having  reached  this  conclusion,  I  cannot,  upon  the  facts 
so  far  stated,  conclude  that  Francis  is  liable  as  a  partner  with 
Buchanan.  For  although  he  participated  in  the  profits  of 
the  trade,  the  agreement  and  circumstances  under  which 
such  participation  took  place  are  sufiicient  to  modify  the 
presumption  of  law  that  he  did  so  as  a  partner  or  principal, 
and  so  leave  it  in  doubt  whether  he  took  such  profits  only 
as  a  compensation  for  money  loaned  and  services  rendered, 
or  otherwise. 

It  then  becomes  necessary  to  inquire  further  and  ascer- 
tain whether,  upon  the  whole  evidence,  Francis  w^as  in  fact 
a  partner  or  not. 

Buchanan  being  called  as  a  witness  by  the  petitioners, 
testified  that  Francis  was  an  actual  partner  in  the  firm  of 
Bichter  &  Co.,  and  also  in  that  of  W.  A.  Buchanan,  so  far 
as  the  profits  were  concerned,  but  not  in  the  losses,  and  that 
the  written  and  verbal  agreement  aforesaid,  and  the  manner 
of  keeping  the  books,  and  the  written  authority  to  Francis 
to  act  as  his  agent,  by  which  it  appeared  that  Francis  only 
loaned  money  to  Bichter  &  Co.  and  to  W.  A.  Buchanan,  for 
a  certain  interest,  and  kept  their  books  for  a  share  of  the 
profits  with  a  guarantee  of  a  certain  sum  per  month,  were 
all  a  mere  pretense  and  device,  not  intended  to  wrong  any 
one  engaged  in  business  with  said  firms,  but  merely  to  con- 
ceal the  fact  of  such  partnership  from  Francis'  employer, 
the  bank  of  British  Columbia,  it  being  contrary  to  the 
rules  of  such  bank  that  their  employes  should  be  engaged 
in  other  business. 

Francis  being  called  as  a  witness  on  his  own  behalf,  tes- 
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tified  that  lie  was  not  a  partner  in  the  concern,  unless  the 
agreement  made  him  one,  that  it  truly  stated  his  rela- 
tions to  the  parties  and  the  business,  and  that  he  desired 
such  relations  to  be  kept  secret,  but  did  not  state  why.  He 
also  admitted  that  he  was  a  clerk  in  the  bank  aforesaid, 
during  the  period  covered  by  these  transactions. 

Paul  Bichter,  called  as  a  witness  by  the  petitioners,  testi- 
fied that  it  was  his  understanding  that  Francis  was  a  part- 
ner in  the  firm  of  Bichter  &  Co.,  but  he  had  no  direct 
knowledge  on  the  subject. 

Dr.  Cardwell,  called  by  the  petitioners,  testified  that  after 
Buchanan  was  adjudged  a  bankrupt,  Francis  urged  him  to 
agi*ee  to  a  settlement  for  fifty  cents  on  the  dollar,  and  he 
then  said  that  if  witness  would  so  settle  he  would  never  hear 
of  a  1600  note  made  by  witness  as  an  accommodation  to  B., 
and  which  Francis  then  held  as  collateral  security  for  money 
loaned  B.  on  account,  and  that  B.  considered  their  debts 
confidential,  and  would  pay  them  dollar  for  dollar. 

Here  is  a  direct  conflict  between  the  testimony  of  the  two 
persons  who  ought  to  know  better  than  any  one  else  what 
was  the  real  relation  between  them  concerning  this  business. 
Resort  must,  then,  be  had  to  the  circumstances  and  other 
proofs  of  the  case  to  ascertain  the  truth  of  the  matter. 
Buchanan,  so  far  as  can  be  seen,  has  no  pecuniary  inter- 
est in  the  question.  Francis  has  a  large  one.  Buchanan 
may  have  some  personal  feeling  against  Francis,  regarding 
him  as  one  who,  in  the  language  of  counsel,  has  sucked  the 
sap  out  of  the  business;  or,  as  the  leonine  partner  in  what 
the  Boman  lawyers  called  aocieiaa  leonina,  in  allusion  to 
the  fable  of  the  lion — who,  having  entered  into  a  hunting 
partnership  with  the  other  beasts  of  the  forest,  appropriated 
to  himself  all  the  prey.  Be  this  as  it  may,  he  did  not  im- 
press me  as  a  witness  who  was  inimical  in  his  feelings  to- 
wards Francis.  He  stated  that  he  did  not  first  disclose  the 
fact  of  partnership.  His  testimony  was  direct  and  positive, 
and  went  into  details  of  conversations  between  himself  and 
Francis,  with  the  circumstances  of  time  and  place,  that  gave 
it  the  semblance  of  probability  and  truth. 

On  the  contrary,  Francis'  testimony  was  brief,  somewhat 
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ambiguous — as  that  he  was  not  a  partner  unless  his  agree' 
ment  made  him  one— and  consisted  mainly  of  general  de- 
nials. 

Again,  the  fact  of  Francis*  employment  in  the  bank  fur- 
nishes a  motive^  reason  or  inducement  to  disguise  a  partner^ 
ship  with  this  cloak  of  a  loan  of  money  and  hiring  of  ser- 
vices. 

The  interest  which  Francis  took  in  having  the  creditors 
settle  at  fifty  cents  on  the  dollar  may  have  been  prompted 
by  mere  friendship  for  Buchanan,  but  the  fact  that  he  as- 
sured Cardwell  that  in  such  event  his  debt  would  be  paid 
in  full,  or  he  would  never  hear  of  his  note  again,  indicates 
a  concern,  knowledge  and  authority  in  the  premises  that 
we  might  expect  of  a  person  interested  in  the  matter  other- 
wise than  as  a  mere  creditor. 

When  Francis  exercised  the  direct  authority  in  the  busi- 
ness that  he  did  in  the  absence  of  Buchanan,  although  he 
had  a  secret  writing  appointing  him  agent,  he  did  not  deem 
it  necessary  to  show  it  to  the  salesman  or  any  one  else,  but 
proceeded  to  take  the  cash  into  his  own  custody  from  the 
till,  daily,  and  direct  who  to  credit  and  who  not,  with  all 
the  authority  of  a  partner.  The  salesman,  Mr.  Lewis,  don't 
seem  to  have  had  any  question  or  doubt  about  his  right  to 
do  so,  independent  of  the  writing,  which  he  never  saw  or 
knew  of,  until  it  was  produced  in  court. 

Kichter's  testimony  goes  to  establish  the  partnership. 
The  particulars  of  the  transaction  don't  appear  to  have  been 
disclosed  to  him  by  either  B.  or  F.  But  from  all  that  he 
observed  during  the  six  or  seven  months  that  he  was  an 
active  partner  in  the  concern,  he  regarded  and  treated 
Francis  as  a  partner  in  the  profits  at  least,  although  not  in 
the  capital  stock.  As  to  what  B.  told  Bichter,  I  do  not 
consider  it,  because  B.^s  declarations  upon  the  question  of 
the  existence  of  the  partnership  are  not  evidence  against 
Francis. 

It  does  not  directly  appear  from  the  evidence  what  was  a 
reasonable  compensation  for  keeping  the  books.  It  was 
assumed  by  counsel  for  the  petitioners,  and  not  questioned 
by  opposing  counsel,  that  twenty-five  dollars  per  month  was 
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a  fair  compensation,  and  the  conclusion  appears  probable. 
Now,  if  Francis  was  simply  employed  to  keep  books,  what 
inducement  was  there  for  Buchanan  to  agree  to  give  him 
any  interest  in  the  profits  of  the  business,  or  any  other  com- 
pensation beyond  the  twenty-five  dollars  per  month,  which 
he  was  guaranteed  and  paid,  profits  or  no  profits?  The 
money  put  into  the  concern,  if  a  loan,  was  drawing  the 
highest  legal  rate  of  interest,  independent  of  the  compensa- 
tion paid  as  bookkeeper. 

This  single  circumstance  indicates  that  this  arrangement 
was  either  a  device  to  cover  up  a  partnership  in  the  profits 
or  a  usurious  loan.  As  it  is  not  unlawful  to  be  a  dormant 
or  secret  partner  in  a  trading  business,  and  it  is  to  loan 
money  at  usurious  interest,  the  court  ought  to  infer  that  the 
contingent  and  extra  compensation  for  keeping  the  books 
was  a  device  whereby  Francis  was  to  be  admitted  to  a  share 
in  the  profits  as  a  partner. 

All  these  circumstances  considered,  I  think  the  weight  of 
the  testimony  is  in  favor  of  the  conclusion  that  Francis  was  a 
partner  in  the  firm  of  W.  A.  Buchanan.  But  if,  as  con- 
tended, by  counsel  for  respondent,  the  evidence  was  evenly 
balanced,  effect  being  given  to  the  fact  that  Francis  did 
participate  in  the  profits,  the  same  conclusion  would  follow. 

As  has  been  shown,  a  participation  in  the  profits,  in  fact, 
is  presumptive  proof  of  partnership,  and  sufficient  proof, 
unless  overcome  by  other  circumstances.  (Story  on  Part. 
Sec.  38.)  It  being  admitted  that  Francis  participated  in 
the  profits  of  the  concern,  and  the  circumstances  of  the 
agreement  at  least,  leaving  it  in  doubt  whether  such  parti- 
cipation was  as  partner  or  employe,  the  burden  of  proof  is 
upon  him  to  overcome  the  presumption  that  such  profits 
were  received  by  him  as  a  partner. 
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W.    W.    HOBART  ET  AL.  V.    ClIAS.  B.  UPTON. 

Circuit  Court,  District  op  Oregon. 
December  2,  1872. 

1.  GuA^RDiAN,  Sale  op  Land  by.  -Under  the  act  of  December  16,  1853,  re- 
lating to  the  sale  of  lands  of  persons  under  guardianship,  a  sale  by  a 
guardian  of  his  ward's  land,  as  against  such  ward  or  those  who  claim 
under  him,  is  void,  unless  it  appears  that  the  same  was  made  at  public 
auction,  after  due  notice  of  the  time  and  place  thereof. 

Before  Deady,  District  Judge . 
I    Benton  KiUen,  for  plaintiffs. 
John  Cailin,  for  defendant. 

Deady,  J.  This  action  is  brought  to  recover  possession 
of  an  undivided  one  tenth  of  318.37  acres  of  land  in  Wash- 
ington county,  alleged  to  be  the  estate  in  fee  simple  of 
Marin  Elliott,  the  wife  of  plaintiff,  Hobart.  On  Novem- 
ber 6,  1872,  it  was  before  the  court  on  a  demurrer  ta  a  plea 
of  the  special  statute  of  limitations  in  case  of  lands  sold  at 
guardian's  sale,  when  the  plea  was  determined  to  bo  insuf- 
fficient. 

On  November  25,  the  cause  was  tried  by  the  court  with- 
out a  jury,  upon  a  denial  of  the  allegations  of  the  com- 
plaint. 

On  the  trial,  it  was  agreed  that  the  plaintiff,  Marin 
Elliott,  was  on  October  7,  1854,  the  owner  of  the  undivided 
interest  in  the  premises,  as  alleged  in  the  complaint,  and  is 
so  still,  unless  the  plaintiffs  have  since  acquired  such  in- 
terest ;  and  also,  that  if  a  certain  alleged  order  of  the  pro- 
bate judge  of  Washington  county,  of  the  date  last  aforesaid, 
purporting  to  license  one  George  W.  Elliot,  as  guardian  of 
said  Marin  Elliott,  to  sell  the  interest  of  said  Marin  Elliott 
in  said  premises,  and  the  deed  of  said  George  W.  Elliott 
thereunder  to  Thedore  S.  and  Brookes  Trevett,  dated  No- 
vember 3,  1854,  had  the  effect  to  divest  said  Marin  Elliott 
of  said  interest,  and  to  vest  the  same  in  said  Theodore  S. 
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and  Brookes  Trevett,  that  said  defendant  has  since  acquired 
said  interest  by  sufficient  mesne  conveyances. 

A  certified  copy  of  said  alleged  order  of  sale  and  deed 
was  introduced  in  evidence.  The  statute  in  force  when 
these  proceedings  are  alleged  to  have  taken  place,  was  the 
act  of  December  IG,  1853,  relating  to  the  sale  of  lands  of 
persons  under  guardianship.  Section  20  of  the  act  (Or. 
Code,  1854,  p.  372)  provides  that: 

**In  case  of  an  action  relating  to  any  estate,  sold  by  a 
guardian  under  the  provisions  of  this  chapter,  in  which  the 
ward,  or  any  person  claiming  under  him,  shall  contest  the 
validity  of  the  sale,  the  same  shall  not  be  avoided  on  ac- 
count of  any  irregularity  in  the  proceedings.  Provided, 
it  shall  appear : 

'*1.  That  the  guardian  was  licensed  to  make  the  sale,  by 
a  probate  court  of  competent  jurisdiction. 

**  2.  That  he  gave  a  bond  that  was  approved  by  the  pro- 
bate judge; 

*'  3.     That  he  took  the  oath  prescribed  in  this  chapter; 

'^  4.  That  he  gave  notice  of  the  time  and  place  of  sale, 
as  prescribed  bylaw;  and, 

'*  5.  That  the  premises  were  sold  accordingly,  at  public 
auction,  and  are  held  by  one  who  purchased  them  in  good 
faith." 

The  order  allowing  the  sale  was  made  in  vacation,  and 
contains  no  description  of  the  lands  other  than  ''  said  Ma- 
rin's interest  in  and  to  an  undivided  portion  of  a  land  claim 
situate  in  Washington  county,  Oregon."  It  recites  that  it 
is  made  upon  the  petition  of  George  W.  Elliott,  guardian  of 
Marin  Elliott,  minor  heir  of  John  Elliott,  deceased,  **  rep- 
resenting that  it  would  be  for  his  said  ward's  interest  to 
dispose  of  the  same  at  private  sale."  The  petition  appear- 
ing satisfactory  to  the  court  for  the  matters  therein  prayed 
for,  it  is  therefore  ordered,  etc.  —  substantially  that  the 
guardian  have  power  to  sell,  but  whether  at  public  or  pri- 
vate sale,  is  not  mentioned.  The  deed  contains  no  refer- 
ence to  the  order  of  sale,  or  the  proceedings  under  it. 

On  behalf  of  the  plaintiff,  it  is  maintained  that  each  of 
the  five  particulars  contained  in  the  proviso  to  section  20  of 
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the  act  is  essential  to  the  validity  of  a  sale  under  it,  and 
that,  unless  it  appears  from  the  proof  that  all  these  things 
were  had  and  done,  as  against  the  plaintiff,  the  sale  is  in- 
valid. This  position,  it  seems  to  me,  must  be  conceded. 
When  the  act  declares  that  a  sale  by  a  guardian  *'  shall  not 
be  avoided  on  account  of  any  irregularity  in  the  proceed- 
ings: Provided,  it  shall  appear,"  as  above  stated,  it  in  effect 
declares  that  if  these  things,  or  any  of  them,  do  not  appear, 
such  sale  may  be  avoided  on  account  of  such  irregularity; 
or,  in  other  words,  that  it  is  invalid,  and  does  not  affect  the 
title  of  the  ward. 

Many  questions  were  raised,  upon  the  argument  of  this 
case,  by  counsel  for  plaintiffs,  which  it  is  not  necessary  now 
to  decide,  for  it  is  manifest  that  this  sale  is  invalid — ^abso^ 
lutely  void — because  not  made  upon  notice  of  the  time  and 
place  thereof,  and  at  public  auction. 

The  act  (ib.  371)  provides  that  the  guardian  shall  give 
bond  ''to  sell  the  land  in  the  manner  prescribed  for  sales 
of  real  estate  by  executors  and  administrators."  A  sale  by 
an  executor  or  administrator  was  required  to  be  made  in 
the  county  where  the  lands  were  situated,  after  notice  of 
the  time  and  place  thereof,  and  at  public  auction.  (Ib, 
334.) 

The  petition,  according  to  the  recital  in  the  order,  asked 
that  the  property  might  be  sold  at  private  sale,  but  the  or- 
der is  indeiinite  upon  the  point.  It  not  appearing  from  the 
deed,  or  any  subsequent  proceeding,  that  the  sale  was  pub- 
lic, after  due  notice  of  the  time  and  place  appointed  there* 
for,  but  the  most  reasonable  inference  from  such  deed  be- 
ing that  the  sale  was  made  privately  and  without  notice,  it 
is  void  as  against  the  plaintiffs. 

This  being  so,  there  is  no  question  but  that  the  plainti^is 
are  entitled  to  recover  the  possession  of  the  premises. 
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In  the  matter  of  William  Henkel,  a  Bankrupt. 

District  Court,  District  of  Oauforku. 
December  — ,  1872« 

1.  HoMssnAD  ExEMFnoN,  Baxxbxtft. — ^Under  the  laws  ci  the  State  of  Cali- 
fornia, the  exemption  of  the  homestead  from  forced  sale  remains,  not- 
withstanding that  an  insolvent  has  devoted  moneys  which  equitably  be- 
longed to  all  his  creditors,  to  the  payment  of  a  debt  which  was  a  lien  on 
the  homestead. 

fi.  Ibid. — A  person  even  adjudged  to  be  indebted  may,  at  any  time  before 
the  lien  of  the  judgment  has  attached,  declare  a  homestead. 

3.  Ibid.-  A  general  creditor  of  an  insolvent  cannot  subject  a  homestead  to 
liability  for  his  debts,  notwithstanding  that  the  insolvent  had  applied 
property  in  his  hands  to  the  payment  of  a  debt  which  was  a  lien  on  the 
homestead. 

Before  Hoffman^  District  Judge. 

Cfray  <k  Casey ^  for  petitioners. 
L,  61.  Clarkj  for  creditors. 

HoFFKAHy  J.  The  assignee  having  determined  in  this 
ease  that  certain  real  estate  claimed  as  a  homestead,  passed 
to  him,  under  the  assignment  as  part  of  the  assets  of  the 
bankrupt,  and  that  as  such  it  should  be  sold,  and  its  pro* 
ceeds  distributed  among  the  creditors,  exceptions  were 
taken  to  his  determination,  and  the  question  referred  to  the 
court  for  final  decision,  under  the  fourteenth  section  of  the 
bankrupt  act. 

The  facts  are  admitted.  Thej  are  as  follows:  In  Novem- 
ber, 1866,  the  bankrupt  purchased  the  property  claimed  as 
a  homestead,  for  the  sxun  of  13,000.  This  sum  he  obtained 
hj  borrowing  12,000  on  a  mortgage  of  the  property,  and 
$1,000  on  his  note.  On  the  sixth  of  December  he  sold  his 
entire  personal  estate  for  18,000,  and  with  the  proceeds  paid 
the  mortgage  and  the  note.  On  the  twelfth  of  January  he 
declared  the  real  estate  to  be  a  homestead  in  accordance 
with  the  laws  of  this  State. 

At  the  time  he  made  this  deckration,  he  was  indebted  in 
21 
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the  sum  of  $2,056.  From  this  indebtedness  he  now  seeks 
to  be  discharged. 

The  assignee  and  register  were  of  opinion  that  this 
declaration  is  to  be  deemed  ''  a  conveyance  of  property  by 
the  bankrupt  in  fraud  of  his  creditors,"  and  that  the  prop- 
erty so  conveyed  passed  to  the  assignee,  and  is  assets  in 
his  hands.  The  provision  of  the  bankrupt  law,  under 
which  the  exemption  is  claimed,  is  as  follows : 

''  Provided,  further,  that  if  there  shall  be  excepted  from 
the  operation  of  the  provisions  of  this  section,  *  *  ♦ 
and  such  other  property  not  included  in  the  foregoing  ex« 
ception,  as  is  exempted  from  levy  and  sale  upon  execution 
or  other  process  or  order  of  any  court,  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicil  at  the  time  of 
the  commencement  of  proceedings  in  bankruptcy,  to  an 
amount  not  exceeding  that  allowed  by  such  State  exemption 
laws  in  force  in  the  year  1864." 

By  the  laws  of  California,  the  homestead,  consisting  of  a 
quantity  of  land,  together  with  the  dwelling  house  thereon^ 
and  its  appurtenances,  not  exceeding  in  value  the  sum  of 
$5,000,  to  be  selected  by  the  husband  and  wife,  or  either 
of  them,  or  other  head  of  a  family,  is  declared  not  to  be 
subject  to  forced  sale  on  execution,  or  any  final  process  from 
any  court,  for  any  debt  or  liability  contracted  or  incurred 
after  the  passage  of  the  act.     (HitteFs  Digest,  §  3541.) 

This  legislation  is  in  obedience  to  section  15,  article  11 
of  the  constitution  of  California,  which  requires  the  legis- 
lature "  to  protect  by  law  from  forced  sale,  a  certain  por- 
tion of  the  homestead  and  other  property  of  all  heads  of 
families." 

The  fourteenth  section  of  the  bankrupt  act  provides, 
''that  all  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors,  shall,  in  virtue  of  the  adjudication  in  bank- 
ruptcy, and  the  appointment  of  the  i  assignee,  be  at  once 
vested  in  such  assignee."  » 

But  it  is  evident  that  this  provision  was  not  intended  to 
limit  or  impair  the  effect  of  the  previous  provisions,  by 
which  all  property  exempted  from  forced  sale  by  the  law  of 
the  State  was  exempted  from  the  operation  of  the  assign- 
ment. 
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The  language  of  the  first  clause  is  clear,  emphatic  and 
comprehensive;  it  admits  of  no  exception.  ''In  no  case 
shall  the  property  hereby  excepted  pass  to  the  assignee, 
or  the  title  of  the  bankrupt  thereto  be  impaired  or  a£fected 
by  any  of  the  provisions  of  this  act.^ 

The  bankrupt  act,  like  all  other  statutes,  must,  ii  possible, 
be  so  construed  as  to  make  its  provisions  consistent  and 
harmonious;  but  if  the  subsequent  clause,  respecting  prop* 
erty  conveyed  in  fraud  of  creditors,  is  construed  as  sug- 
gested, the  provisions  of  the  act  become  conflicting  and  in- 
consistent. 

Such  a  construction,  unless  imperatively  required  by  the 
language,  must  be  erroneous;  but  it  is  clearly  inadmissible 
when  it  can  be  adopted  only  by  wresting  the  language  from 
its  natural  sense,  and  attaching  to  it  a  meaning  which  can 
with  difficulty  be  attributed  to  it. 

The  declaration  of  a  homestead  is  in  no  sense  ''a  convey- 
ance." He  who  declares  land  which  he  already  owns  to  be 
a  homestead  does  not  ''convey"  it;  he  merely  avails  him- 
self of  a  legal  right  to  place  it  in  a  condition  where  it  will 
not  be  liable  to  forced  sale.  The  right  of  property  remains 
unchanged,  except  that  the  law,  mindful  of  the  object  for 
which  homesteads  are  allowed  to  be  declared,  provides  that 
after  the  declaration  the  homestead  cannot  be  alienated,  ex- 
cept with  the  concurrence  of  the  wife,  and  that  on  the  death 
of  the  husband  it  survives  to  her  for  the  benefit  of  herself 
and  the  family. 

It  is  evident  that  to  call  the  declaration  of  a  homestead  a 
"conveyance  of  the  property"  would  be  doing  extreme 
violence  to  the  language;  and  in  view  of  the  previous  pro- 
yisions  of  the  same  section,  such  a  construction  is  wholly 
inadmissible. 

If,  then,  by  the  laws  of  this  State,  the  homestead  de- 
clared by  the  bankrupt  in  this  case  was  exempted  from 
forced  sale  on  execution,  it  did  not  pass  to  the  assignee, 
and  "the  title  of  the  bankrupt  thereto  was  in  no  way  af- 
fected or  impaired  by  any  of  the  provisions  of  the  act.'' 
The  question  thus  arises:  was  it  exempted? 

In  RidddL  v.  Shirley ^  5  Gal.  488,  it  was  held,  where  an  in- 
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solvent  sold  Lis  property  in  order  to  raise  f  ands  to  discharge 
debts  which  were  liens  on  his  homestead,  that  the  sale  was 
fraudulent  and  void  as  against  creditors,  and  that  the  prop- 
erty might  be  attached  in  the  hands  of  a  yendee  who  had 
bought  with  full  knowledge  of  the  circumstances.  In  this 
case  no  claim  against  the  homestead  was  asserted,  nor  does 
the  court  intimate  that  it  could  be  made  liable  to  the  gen- 
eral creditors,  even  to  the  extent  of  the  liens  on  it  which 
were  discharged  with  the  proceeds  of  the  fraudulent  sale. 

In  Randall  v.  Biijffington,  10  Gal.  493,  it  was  held  that  a 
general  creditor  of  an  insolvent  cannot  subject  a  homestead 
to  liability  for  his  debts,  notwithstanding  that  the  insolvent 
had  applied  the  property  in  his  hands  to  payment  of  a 
debt  which  was  a  lien  on  the  homestead.  I  cannot  discover 
that  the  authority  of  this  case  has  since  been  shaken. 

It  must,  therefore,  be  regarded  as  deciding  that  under 
the  laws  of  Galifomia  the  exemption  of  the  homestead  from 
forced  sale  remains,  notwithstanding  that  an  insolvent  has 
devoted  moneys,  which  equitably  belonged  to  all  his  cred- 
itors, to  the  payment  of  a  debt  which  was  a  lien  on  the 
homestead. 

The  case  under  consideration  is  much  stronger,  for  the 
bankrupt,  when  he  paid  off  the  incumbrances  on  his  real 
estate,  was  not  in  insolvent  circumstances,  and  the  real 
estate  remained  for  a  month,  and  until  it  was  ileclared  a 
homestead,  liable  for  his  debts,  and  more  than  sufficient  to 
satisfy  them. 

That  a  person  even  adjudged  to  be  indebted  may,  at  any 
time  before  the  lien  of  the  judgment  has  attached,  de- 
clare a  homestead,  was  held  in  CuUeii  v.  Rogers,  15  Gal.  B., 
526.  In  that  case,  a  decree  of  foreclosure  on  a  mortgage, 
and  a  judgment  for  the  unsatisfied  balance  had  been  ob- 
tained. The  court  held  that  the  judgment  did  not  become 
a  lien  on  his  other  real  estate  until  after  the  sale  of  the 
mortgaged  premises,  the  ascertainment  of  the  unsatisfied 
balance,  and  the  docketing  of  the  judgment  for  the  sum  so 
ascertained,  and  that  a  declaration  of  homestead  made  be- 
fore  the  sale  of  the  mortgaged  premises,  exempted  the  home- 
stead from  sale,  under  the  judgment  subsequently  docketed. 

From  these  authorities  it  results: 
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1.  That  under  the  laws  of  California,  an  insolvent  may 
apply  funds  in  his  possession  to  the  discharge  of  incum- 
brances on  his  homestead,  without  impairing  its  inviola- 
bility as  such;  and  second,  that  a  homestead  may  be  declared 
it  any  time  before  the  lien  of  a  judgment  has  actually  at- 
tached to  the  land. 

Whether  or  not  the  object  intended  to  be  attained  by 
the  homestead  laws  is  of  sufficient  importance  to  compen- 
sate for  the  ill  e£fects  of  the  frauds  which  may  be  committed 
under  them,  is  a  question  for  the  legislature  and  not  the 
courts  to  decide. 

If  the  views  of  the  register  be  adopted,  every  declaration 
of  a  homestead  must  be  held  void  as  against  all  existing 
creditors  at  the  time  of  the  declaration.  That  such  is  not 
the  construction  given  to  the  law  by  the  highest  tribunal  of 
the  State,  we  have  seen  from  the  cases  above  cited.  That 
such  was  not  the  intention  of  the  legislature  may  also  be  in- 
ferred from  other  laws  on  the  same  subject. 

By  the  act  of  March  13, 1860,  the  privileges  of  the  home- 
stead laws  are  extended  to  unmarried  persons,  but  with 
important  modifications.  The  homestead  is  not  to  exceed 
the  value  of  $1,000,  and  by  section  9  it  is  declared  to  be 
**  not  exempted  from  forced  sale  to  satisfy  any  debt  or  lia- 
bility created  or  assumed  by  the  applicant  prior  to  the  filing 
of  the  homestead  title  for  record. 

By  the  general  homestead  law,  the  only  liabilities  to  which 
the  homestead  is  subjected,  are  for  mechanics',,  laborers'  or 
vendors'  liens,  and  for  mortgages  or  other  liens  given  to 
secure  the  purchase  money. 

The  legislature  has  thus  clearly  discriminated  between 
the  two  classes  of  persons  who  may  declare  homesteads. 
In  the  hands  of  heads  of  falnilies  who  are  the  more  favored, 
it  is  exempt  from  liability  for  all  debts  except  those  to  me- 
chanics or  laborers  upon  it,  or  to  those  who  have  furnished 
the  funds  for  its  acquisition.  In  the  hands  of  the  less 
favored  class,  it  is  exempt  from  liability  for  thos^  debts 
only  which  are  incurred  subsequently  to  its  creation.  We 
have  no  authority  to  interpolate  into  the  general  homestead 
law  the  limitations  and  liabilities  which  the  legislature  have 
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imposed  only  in  the  case  of  homesteads  declared  by  nnmar- 
ried  persons. 

Id  the  opinion  rendered  by  the  register,  it  is  su^ested 
that  the  words  ''to  be  selected,"  in  the  homestead  law, 
**  imply  a  prohibition  to  the  creation  of  a  homestead  by  any 
person  when  the  creation  thereof  will  make  him  insolvent; 
or,  or  other  woids,  that  the  statate  does  not  permit  the 
creation  of  a  homestead  when  it  is  the  only  property  or  the 
representative  of  it,  nponthe  possession  of  which  the  credit 
was  obtained."  The  e£fect  of  this  constmction  would  be  to 
render  the  declaration  of  a  homestead  invalid  in  all  cases 
where  the  person  declaring  it  did  not  possess  property  in- 
dependently of  the  homestead  sufficient  to  pay  his  debts. 
I  am  unable  to  see  how  so  important  consequences  can  be 
derived  from  the  words'referred  to. 

The  homestead  is  to  be  selected,  that  is,  set  apart  and 
designated  as  such;  for  a  new  character  is  impressed  on  the 
property,  not  only  in  respect  to  its  exemption  from  forced 
sale,  but  also  as  to  its  inalienability  without  the  consent  of 
the  wife,  and  as  to  her  right  of  survivorship.  But  the  stat- 
ute does  not  declare  that  to  make  this  selection  valid,  the 
remaining  property  shall  be  sufficient  to  pay  all  the  debts 
of  the  party  selecting  the  homestead.  I  can  see  no  warrant 
for  interpolating  such  a  provision.  Nor  would  the  practical 
effect  of  the  construction  suggested  be  reasonable  or  just. 
The  most  that  even  the  register  would  desire  would  be  to 
make  he  homestead  liable  for  all  the  debts  existing  at  the 
time  of  its  creation.  But  if  the  fact  that  the  remaining 
property  of  the  party  selecting  a  homestead  is  insufficient  to 
pay  his  debts,  renders  the  declaration  invalid,  the  home- 
stead will  be  exposed  to  public  sale  at  the  suit  of  any  cred- 
itor, or  will  pass  to  the  assignee  in  bankruptcy,  to  be  dis- 
tributed amongst  all  the  creditors,  including  those  whose 
debts  were  contracted  subsequent  to  its  creation,  and  who 
have  no  equitable  or  moral  right  to  look  to  it  for  payment. 

That  the  legislature  has  intentionally  omitted  from  the 
general  homestead  law  the  provisions  which,  in  the  special 
act  of  1860,  render  the  homestead  liable  for  any  debt  exist- 
ing at  the  time  of  its  creation,  has  already  been  shown,  and 
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the  decisions  above  cited  clearly  establish  that  a  person  in- 
debted, or  even  insolvent,  may  apply  his  property  to  the  ac- 
quisition of,  or  the  discharge  of  encumbrances  upon,  a 
homestead,  without  depriving  it  of  the  exemption  from 
forced  sale. 

It  is  further  suggested  by  the  register  that^  if  the  home- 
stead law  be  construed  to  exempt  the  homestead  from  forced 
sale,  for  debts  existing  when  it  was  created,  it  impairs  the 
obligation  of  contracts,  and  it  is  therefore  unconstitutional. 
To  this  it  is  sufficient  answer  to  say,  that  the  debts  were  con- 
tracted subsequent  to  the  passage  of  the  homestead  act. 
No  law  has,  €iince  the  creation  of  the  debt,  been  passed,  by 
which  the  creditor's  remedy  is  in  any  way  affected.  When 
he  gave  credit  he  knew,  or  is  presumed  to  have  known,  what 
rights  and  privileges  the  debtor  is^allowed  by  law,  and  to 
what  property  he  must  look  for  a  satisfaction  of  his  debt. 

I  conclude,  therefore,  that,  under  the  laws  of  this  State, 
the  homestead  of  the  bankrupt  in  the  case  at  bar  was  ex- 
empted from  forced  sale,  and  that,  therefore,  no  title  to  it 
passed  under  the  bankrupt  law  to  the  assignee. 

The  clerk  will  certify  this  decision  to  the  assignee. 


The  United  States  v.  Ferueta  Seveloff. 

DiSTBIGT   COUBT,   DiSTBICT  OF   ObEGON. 

Dbgbmbeb  10,  1872. 


1.  IvDiAX  CoovTBT,  WHAT  IS. — ^The  '*  Indian  country/ '  within  the  meaning 

of  the  act  declaring  it  a  crime  to  introduce  spirituous  liquors  therein,  is 
only  that  portion  of  the  United  States  which  has  been  declared  to  be 
such  by  act  of  congress;  and  a  country  which  is  owned  or  inhabited  by 
Indians  in  whole  Or  in  part  is  not,  therefore^  a  part  of  the  **  Indian 
country.** 

2.  Act  of  Junx  30,  1834,  mot  in  Fosob  in  AiiASKA. — The  act  of  June  30, 

1834  (4  Stat.  729),  defining  the  limits  of  the  **  Indian  country,"  and  reg- 
alating  the  trade  and  intercourse  with  the  Indian  tribes  therein,  is  a 
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local  act,  and  was  therefore  not  extended  propria  vigore  over  the  territory 
of  Alaska,  npon  its  oessioB  to  the  tinited  States. 

3.  Samb,  not  Extemdsd  thxsb  bt  Act  or  Jult  27,  1868. — The  act  of  July 
27,  1868  (15  Stat.  240),  extending  the  laws  "relating  to  customs,  com' 
merce,  and  nayigation,"  over  Alaska,  construed  not  to  extend  the  Indian 
intercourse  act  of  1834  (supra)  oyer  that  territory,  although  the  latter  is 
a  regulation  of  commerce  "  with  the  Indian  tribes." 

%  Act  of  Masch  15,  1864,  pbima  vacik  Applzsb  to  Ai^aska. — Section  20  of 
the  act  of  1834  (supra),  as  amended  by  act  of  March  15,  1864  (13  Stat< 
29),  making  the  disposing  of  spirituous  liquors  to  Indians  a  crime,  is  in 
this  respect  a  general  act,  and  prima  fade  applies  wherever  the  subject- 
matter  exists— ^n  Indian  under  the  charge  of  an  agent  appointed  by  the 
United  States;  but  Alaska  being  acquired  by  the  United  States  after  the 
enactment  of  such  amendment,  it  is  doubtful  whether  it  was  extended 
over  that  territory  |>ropria  vigore,  upon  its  acquisition;  and  the  act  oil 
July  27, 1868  (supra),  having  provided  for  the  subject  of  the  introduc- 
tion and  use  of  distilled  spirits  in  Aladca,  by  implication,  oongrew 
thereby  excluded  such  an^ndment  therefrom. 

6.  Act  of  Jux^t  20,  1868,  xn  Fobcb  in  Ax<ASKA.-'Tbe  act  of  July  2(i,  1868 
(15  Stat.  125),  imposing  a  tax  on  distilled  spirits,  being  a  general  act, 
and  passed  since  the  acquisition  of  Alaska,  is  in  force  there. 

6.  JunnnzcTzoN  of  Distbiot  Ooubt  ovbb  Az«&SKA.-~The  jurisdiction  of  the 
district  court  for  the  district  of  Oregon  over  offenses  committed  in 
Alaska  is  conferred  by  section  7  of  the  act  of  July  27, 1868  (supra),  and 
by  such  section  confined  to  violations  of  that  act  and  the  laws  "  relating 
to  customs,  commerce,  and  navigation," and  therefore  it  has  no  jurisdic- 
tion over  the  crime  of  distilling  spirits  therein  withoift  paying  a  tax 
therefor. 

Before  Deadt,  District  Jadge. 
Addison  C.  Oibbs,  for  plaintiff. 
H.  H,  Norihrup,  for  defendant. 

Deadt,  J.  These  indictments  were  found  by  the  grand 
jury  of  this  district  on  November  11.  The  defendant  was 
then  in  custody,  upon  a  commitment  issued  by  the  United 
States  Commissioner,  he  having  been  before  that  time  ar- 
rested in  Alaska  and  brought  to  this  district  by  **  the  mili- 
tary force  of  the  United  States,"  under  section  23  of  the 
Indian  intercourse  act  of  June  30,  1834  (4  Stat.  733). 

The  first  indictment  substantially  alleges  that  the  defend- 
ant, in  the  district  of  Oregon,  and  within  the  jurisdiction  of 
this  court,  on  June  8,  1872,  did  unlawfully  introduce  spir- 
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itnons  liquors,  to  wit,  whisky,  ''into  the  Indian  country,  to 
wit,  the  island  of  Sitka,  Alaska,  United  States  of  America." 

The  second  one  alleges  that  the  defendant,  of  Sitka, 
Alaska,  in  the  United  States  of  America,  and  within  the  jn- 
risdiction  of  this  conrt,  ''on  June  9,  1S72,  and  prior 
thereto,  without  having  paid  the  tax  therefor,  did  presume 
to  be  and  was  a  distiller  ot  spirituous  liquor,  producing  one 
hundred  barrels  or  less  of  distilled  spirits  annually." 

The  third  one  alleges  as  the  second  one,  that  the  defend- 
ant is  of  Sitka,  and  within  the  jurisdiction  of  this  court, 
and  that  he,  on  June  8,  1872,  at  Sitka  aforesaid,  did  dis- 
pose of  spirituous  liquors,  to  wit:  whisky,  to  one  John  Doe, 
an  Indian,  whose  name  is  unknown,  and  who  resides  at  the 
Sitka  Indian  agency,  and  was,  and  is  under  the  charge  of 
one  Major  Harvey  A.  Allen,  an  Indian  agent,  appointed  by 
the  United  States,  and  in  charge  of  said  i^ency,  and  com- 
manding the  military  post  at  that  place." 

The  defendant  demurs  to  the  indictments,  and  assigns  for 
cause  of  demurrer  to  each  of  them : 

1 .  That  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

2.  That  this  court  has  not  jurisdiction  of  the  action. 
The  demurrers  were  argued  and  submitted  together,  on 

November  29. 

On  the  argument  the  points  made  in  support  of  the  de- 
mands, were: 

1.  The  territory  of  Alaska,  whether  inhabited  or  owned 
by  Indians  or  not,  is  not,  in  a  legal  sense,  a  part  of  the 
"  Indian  country,"  because  not  made  so  by  act  of  congress. 

2«  That  this  court  has  no  jurisdiction  over  crimes  com- 
mitted in  the  territory  of  Alaska,  except  in  pursuance  of 
section  one  of  the  act  of  July  27,  1868,  (15  Stat.  240),  and 
that  the  jurisdiction  thereby  conferred  is  limited  to  viola- 
tions of  that  act  and  the  laws  of  the  United  States  relating 
to  customs,  commerce  and  navigation,  then  and  thereby  ex- 
tended over  Alaska. 

The  district  attorney  maintained  that  Alaska  is  a  part  of 
the  Indian  country,  because  it  is  inhabited  by  Indians,  and 
because  the  act  defining  the  Indian  country,  and  regulating 
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trade  and  intercourse  with  Indians,  and  all  other  acts  of 
congress  not  locally  inapplicable,  were  extended  over  the 
country,  proprio  vigore,  as  soon  as  it  was  acquired  from 
Bussia. 

''  The  Indian  country,'*  within  the  meaning  of  the  statute, 
making  it  a  crime  to  introduce  spirituous  liquors  therein,  is 
only  that  portion  of  the  United  States  or  its  territories^ 
which  has  been  declared  to  be  such  by  an  act  of  congress. 
Because  a  country  is  inhabited  or  owned  in  whole  or  in 
part  by  Indians,  it  is  not  therefore  an  Indian  countiy/ 
within  the  purview  of  the  trade  and  intercourse  acts. 

This  is  plain  upon  the  reason  of  the  thing,  and  has  long 
since  been  settled  by  the  highest  authority. 

The  act  of  June  30, 1834,  (4  Stat.  729),  defining  ''  the  In* 
dian  country,"  is  as  much  a  local  act  as  the  donation  act  of 
Oregon,  or  the  penal  code  of  the  District  of  Columbia.  By 
its  terms,  ''  the  Indian  country"  was  limited  to  ''that  part 
of  the  United  States  west  of  the  Mississippi,  and  not  within 
the  States  of  Missouri  or  Louisiana,  or  the  territory  of 
Alaska,  and,  also,  that  part  of  the  United  States  east  of  the 
Mississippi  river,  and  not  within  any  State,  to  which  the 
Indian  title  has  not  been  extinguished." 

At  an  early  day,  a  question  arose  as  to  whether  the  terri- 
tory of  Oregon  was  at  the  date  of  the  act,  1834,  ''a  part  of 
the  United  States  west  of  the  Mississippi,"  and  therefore 
within  the  limits  of  ''  the  Indian  country,"  as  defined  there- 
by. Congress  assuming  that  it  ^^as  not  provided  by  the 
act  of  June  5,  1860  (9  Stat.  437) : 

''That  the  law  regulating  trade  and  intercourse  with  the 
Indian  tribes  east  of  the  Bocky  mountains,  or  such  provis- 
ions of  the  same  as  may  be  applicable,  be  extended  over  the 
Indian  tribes  in  the  territory  of  Oregon. 

In  1853,  the  supreme  court  of  the  territory  of  Oregon  in 
United  States  v.  Ibm,  1  Or.  27,  held  that  the  act  of  1834 
was  not  in  force  to  the  westward  of  the  Bocky  mountains, 
until  specially  extended  over  the  territory  of  Oregon,  by 
the  act  of  June  5,  1850,  {supra.)  In  delivering  the  opinion 
of  the  court,  Ch.  J.  Williams  says : 

"  Great  Britain  and  the  United  States  made  a  treaty  in 
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1818,  by  which  the  northern  boundary  of  the  latter  was  ex-* 
tended  west  on  the  forty-ninth  parallel  of  north  latitude,  to 
the  Stony  mountains;  and  the  territory  beyond  this  was  de- 
scribed ''as  country  to  be  held  in  the  joint  occupancy  of 
the  two  powers.  The  Bocky  mountains  was  then  the  west- 
ern boundary  of  the  United  States  for  legislative  purposes, 
and  so  continued  until  1846.  The  act  of  1834  shows  in 
terms,  that  it  was  intended  for  a  country  over  which  the 
general  government  had  absolute  and  exclusive  jurisdiction. 
Congress,  by  express  enactment  in  1850,  extended  said  act 
to  this  territory,  for  the  reason,  as  must  be  supposed,  that 
it  was  not  in  force  before  that  time.  The  act  of  1834 
then  has  no  vitality  here,  because  Oregon  is  Indian  coun- 
try, but  by  virtue  of  the  act  of  1860,  which  gives  it  effect 
here^  so  far  as  its  provisions  may  be  applicable." 

OiiNEY,  J.,  in  the  same  case,  speaking  of  the  act  of  1834, 
says : 

''It  was  a  local  statute,  and  was  no  more  extended  by  the 
last  clause  of  our  organic  act"  (9  Stat.  329)  "than  were  the 
local  laws  of  the  District  of  Columbia." 

MgFadden,  J.,  says:  "I  concur  in  opinion  that  whatever 
vitality  the  act  of  1834,  entitled,  etc.,  may  have  in  this  ter- 
ritory, is  derivable  from  the  act  of  congress  of  June,  1850, 
which  extends  the  act  of  1834,  or  so  much  of  it  as  may 
be  applicable  to  the  situation  of  affairs  in  the  territory  of 
Oregon." 

Contrary  to  this,  there  is  an  "opinion"  by  attorney-gen- 
eral Cushing,  7  Opin.  295,  to  the  effect  that  Oregon  was  a 
part  of  "the  Indian  country,"  because  at  the  date  of  such 
opinion,  1855,  it  was  "  a  part  of  the  United  States  west  of 
the  Mississippi."  But  this  process  of  reasoning  ignores  the 
real  inquiry^  whether  Oregon  was  such  "a  part  of  the  United 
States,"  at  the  passage  of  the  act,  1834,  defining  the  Indian 
country,  and  within  the  real  purview  and  intent  of  such  act; 
and  if  it  was  not,  being  a  local  act,  how  and  when  did  it 
become  extended  over  Oregon,  without  and  prior  to  the  act 
of  congress  of  June  5,  1850?  The  opinion  also  asserts  that 
**  the  Indian  country"  in  the  acts  of  congress  is  not  limited 
by  any  specific  boundaries,  but  includes  generally  all  "such 
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portions  of  the  acquired  territory  of  the  United  States,  as 
are  in  the  actual  occupation  of  the  Indian  tribes/'  while  the 
Indian  title  thereto  is  unextinguished.  In  this  conclusion, 
the  '*  opinion  "  is  in  direct  conflict  with  the  decision  of  the 
Supreme  Court  in  Am.  Fur  Co.  v.  United  States^  2  Pet.  358, 
where  it  was  held,  in  an  action  to  forfeit  an  Indian  trader's 
goods,  for  taking  whisky  into  "  the  Indian  country  "  for  the 
purpose  of  disposing  of  ^^the  same  among  the  Indian 
tribes,"  that  a  country  purchased  from  the  Indians  subse- 
quent to  the  act  of  March  30,  1802  (2  Stat.  139),  and  there- 
fore no  longer  within  the  specific  limits  of  ''the  Indian 
country  "  as  defined  by  section  1  of  said  act,  was  not  such 
country  within  the  meaning  of  the  trade  and  intercourse 
act,  although  it  was  then  frequented  and  inhabited  ex- 
clusively by  Indian  tribes.  The  fact  that  the  Indian  title 
to  the  country  in  question  had  been  extinguished,  subse- 
quent to  March  30,  1802,  was  only  material  to  the  decision, 
because  the  act  of  that  date  defining  the  boundary  line  be- 
tween the  said  Indian  tribes  and  the  United  States,"  ex- 
pressly provided  that  if  said  line  should  thereafter  be  varied 
by  treaty,  then  the  provisions  of  such  act  shoiild  ''  be  con- 
strued to  apply  to  the  line  so  varied,"  as  if  it  were  the 
original  one.  Therefore,  it  appears  that  the  court  held  that 
the  treaty  of  purchase  of  the  lands  wherein  the  supposed 
offense  was  committed,  changed  the  line  between  the  tribes 
and  the  United  States,  so  as  to  exclude  the  lands  so  pur- 
chased from  the  limits  of  the  Indian  country. 

But  the  act  of  1834,  supra^  defines  the  Indian  country  ab- 
solutely by  metes  and  bounds,  and  no  subsequent  purchase 
of  lands  within  these  limits  would  of  itself  operate  to  take 
them  out  of  the  category  of  Indian  country,  or  except  them 
from  the  laws  regulating  trade  and  intercourse  with  Indians 
who  might  be  found  thereon.  Nor  can  the  act  of  1834  be 
held  to  have  extended  itself  or  migrated  over  Alaska  upon 
its  cession  by  Bnssia  to  the  United  States;  for  although 
such  act  by  its  terms  applied  to  a  large  tract  of  country, 
and  it  were  even  uncertain  whether  its  western  boundary 
stopped  at  the  Bocky  Mountains  or  extended  to  the  Pacific 
ocean,  still  it  was  purely  a  local  law,  and  contained  no  pro- 
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yision  by  which  it  should  in  the  future  be  extended  in  anj 
direction — as  to  California  or  Alaska — upon  the  contingency 
of  their  acquisition  by  the  United  States. 

Did  the  act  of  1868,  aupra,  extend  the  act  of  1834,  supra, 
over  Alaska?  By  section  1  of  that  act  ''the  laws  of  the 
United  States  relating  to  customs,  commerce  and  naviga- 
tion ^  were  extended  over  that  country,  and  this  language, 
taken  unqualifiedly,  is  broad  enough  to  carry  with,  it  the 
laws  regulating  ''trade  and  intercourse"  with  the  Indian 
tribes  in  Alaska. 

The  power  to  regulate  commerce  is  conferred  upon  the 
national  goyemment  by  the  constitution.  Art.  1,  Sec.  8,  in 
the  same  language,  and  upon  the  same  terms  in  the  case  of 
"foreign  nations,"  the  "several  States,"  and  the  "Indian 
tribes."  It  is  under  this  clause  that  congress  exercises  the 
power  to  regulate  trade  and  intercourse  with  the  Indian 
tribes,  as  well  without  as  within  the  Indian  country.  (  U. 
S.  V.  Cisna,  1  McLean,  260;  U.  8.  v.  HoUiday,  3  Wall.  416.) 
In  the  leading  case  of  Gibbons  v.  Ogden,  9  Wh.  189,  Gh.  J. 
Mabshall  says:  "Commerce,  undoubtedly,  is  traffic,  but 
it  is  something  more;  it  is  intercourse." 

Unless,  then,  there  is  something  in  the  circumstances  of 
the  case  or  in  the  act,  from  which  it  appears  that  congress 
did  not  intend  to  use  the  phrase,  "laws  relating  to  com- 
merce," in  an  unqualified  sense,  it  follows  that  the  act  of 
1834  is  in  force  in  Alaska,  as  a  regulation  of  commerce  with 
the  Indian  tribes  therein. 

Considering  that  the  laws  regulating  what  is  deemed  com- 
merce with  the  Indian  tribes  are  generally  confined  to  in- 
tercourse with  them,  and  are  mostly  of  a  local  charaqter, 
and  intended  as  a  restriction  upon  commerce  in  the  popular 
sense  of  the  word,  rather  than  otherwise — as  a  sort  of  police 
reguktion  to  preserve  the  Indians  from  the  injurious  con- 
sequences of  unrestricted  intercourse  with  the  white  popula- 
tion, it  does  not  appear  probable  that  congress  intended  to 
extend  any  laws  over  Alaska,  relating  to  commerce,  except 
those  relating  to  commerce  "  between  foreign  nations  and 
the  several  States." 

But  in  addition  to  this  consideration,  it  appears  that  the 
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whole  subject  of  the  introduction  and  use  of  distilled  spirits 
in  relation  to  all  the  inhabitants  of  Alaska,  whether  Indians 
or  other,  is  regulated  by  the  act  of  1868.  Section  four  pro- 
vides: 

''That  the  president  shall  have  power  to  restrict  and  reg- 
ulate or  to  prohibit  the  importation  and  use  *  *  *  * 
of  distilled  spirits  into  and  within  the  said  territory,"  and 
also  for  the  forfeiture  of  such  spirits  introduced  or  used 
contrary  to  such  regulation,  and  for  the  punishment  of  the 
persons  engaged  in  the  violation  thereof. 

Under  these  circumstances,  I  conclude  that  the  territory 
of  Alaska  is  not  a  part  of  *'  the  Indian  country,"  so  declared 
by  law,  whatever  it  may  be  in  fact,  and  therefore  it  is  not  a 
violation  of  section  twenty  of  the  act  of  1834,  under  which 
the  first  indictment  is  found  to  introduce  spirituous  liquors 
therein. 

As  to  the  second  indictment,  its  sufficiency  does  not  turn 
upon  the  point  whether  Alaska  is  a  part  of  ''the  Indian 
country"  or  not.  Section  20  of  the  act  of  1834,  as 
amended  by  the  acts  of  February  13,  1862  (12  Stat.  339), 
and  March  15,  1864  (13  Stat.  29),  makes  the  disposing  of 
spirituous  liquors  to  any  Indian  under  the  charge  of  any 
Indian  agent  a  crime,  without  reference  to  the  locality  in 
which  the  act  was  done.     (U.  S.  v.  Holliday,  supra,  418.) 

In  this  respect  the  act  is  a  general  one,  and  prima  facie 
applies  wherever  in  the  United  States  the  subject  matter 
exists — that  is,  "an  Indian  under  the  charge  of  an  Indian 
agent  appointed  by  the  United  States."  But  this  feature 
of  the  act  being  enacted  as  early  as  1864,  before  Alaska  was 
a  part  of  the  United  States,  it  is  not  clear  upon  authority 
whether  it  extended  propria  vigore,  to  Alaska  upon  its  ces- 
sion to  the  United  States.  It  has  been  so  common  a  habit 
of  congress  upon  the  acquisition  of  territory  to  specially 
extend  the  laws  of  the  United  States  over  it,  that  an  im- 
pression seems  to  prevail  that  without  such  action  these 
laws  would  not  afifect  territory  acquired  after  their  passage. 
For  my  own  part,  I  can  see  no  good  reason  why  any  general 
law  of  the  United  States  does  not  become  in  force  at  once, 
in  any  country  acquired  by  it,  without  reference  to  the  time 
of  its  passage. 
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Nevertheless,  I  am  inclined  to  the  opinion  that  if  con- 
gress had  intended  this  or  any  other  provision  of  the  inter- 
course act  to  be  in  force  in  Alaska,  it  would,  in  accordance 
with  its  common  practice,  have  so  declared  in  the  act  of 
Julj  27,  1868.  This  consideration,  taken  in  connection 
with  the  provision  already  referred  to  in  section  foar  of 
such  act,  apparently  intended  to  give  the  president  power 
to  provide  by  regulation  for  the  whole  subject  of  the  intro- 
duction and  use  of  distilled  spirits  in  Alaska,  points  to  the 
conclusion  that  congress  has  by  implication  excluded  the 
amendment  of  1864,  touching  the  disposition  of  spirituous 
liquor  to  Indians,  from  the  territory  of  Alaska,  and  left  the 
subject  to  be  governed  by  the  act  of  1868,  supra. 

I  would  not  be  understood  as  stating  this  conclusion  with- 
out doubt.  On  the  contrary,  I  have  reached  it  with  hesita- 
tion, and  express  it  subject  to  correction.  But  in  this  case, 
it  is  safer  to  err,  if  at  all,  by  declining  the  jurisdiction  than 
to  accept  it.  If  congress  should  think  it  desirable  that  this 
or  any  other  provision  of  the  Indian  intercourse  act  should 
be  in  force  in  Alaska,  it  can  so  provide,  beyond  doubt. 

The  third  indictment  is  founded  on  section  44  of  the 
act  of  July  20,  1868  (15  Stat.  142),  imposing  taxes  on 
distilled  spirits,  etc.  The  treaty  of  purchase  was  concluded 
March  30, 1868,  and  this  act  being  a  general  one  and  passed 
after  that  date,  there  can  be  no  doubt  that  it  is  in  force  in 
Alftglfft.  as  in  any  other  part  of  the  United  States.  But, 
notwithstanding  this,  it  is  equally  clear  that  the  demurrer 
is  well  taken.  The  jurisdiction  of  this  court  over  offenses 
committed  in  Alaska  is  conferred  by  section  seven  of  the 
act  of  July  27,  1868,  and  by  such  section  confined  to  viola- 
tions of  that  act  and  of  the  laws  ''  relating  to  customs,  com- 
merce and  navigation,"  thereby  extended  over  that  territory. 
It  is  only  necessary  to  state,  that  the  crime  charged  in  this 
indictment  is  not  a  violation  of  either  of  these  acts,  and 
therefore  not  within  the  jurisdiction  of  this  court. 

The  demurrers  are  sustained. 
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In  re  John  Sime  &  Co.,  Bankrupts. 

CiBCurr  Court,  Distbict  of  Cauforkia. 
December  16,  1872. 

1.  DiBQTTAXJFioATioN  OF  JuDOB. — ^At  the  time  of  the  adjodieation  in  bank* 
rvLpioj,  the  circuit  judge  was  a  creditor  of  the  bankrupt,  and  he  afterp 
ward  made  the  necessary  proof  of  his  claim  in  the  usual  mode.  After 
proof  of  the  claim,  he  sold  and  assigned  his  claim  against  the  bankrupt 
to  another  creditor,  and  received  the  consideration,  and  thenceforth 
ceased  to  have  any  interest  in  the  matter.  A  petition  by  a  party  claim- 
ing to  be  a  creditor  having  been  presented  to  the  circuit  judge,  under 
section  2  of  the  bankrupt  act,  praying  a  review  of  an  order  of  the  dis- 
trict court,  and  the  proper  orders  to  appear  having  been  made  on  the 
application  of  the  petitioner,  when  the  cause  was  called  for  hearing,  the 
petitioner's  counsel  raised  the  objection  that  the  oireoit  judge  was  dia- 
qualifled:  Held— 

1.  That  the  circuit  judge  was  not  disqualified; 

2.  That  there  being  no  legal  disqualification,  and  practically  no  other 

judge  who  could  act  for  a  long  time  to  come,  the  circuit  judge  could 
not  properly  decline  to  act  on  a  point  of  delicacy,  and  thus  obotniot 
or  delay  the  due  administration  of  justice  for  an  indefinite  period  of 
time,  to  the  injury  of  a  large  number  of  creditors. 

Before  Sawyer,  Circuit  Judge. 

A  petition  having  been  filed,  under  the  second  section  of 
the  bankruptcy  act,  asking  the  circuit  court  to  review  an 
order  of  the  district  court  in  a  proceeding  in  bankruptcy, 
the  petitioner's  counsel  objected  to  the  sitting  of  the  cir- 
cuit judge,  on  the  ground  that,  at  the  time  of  the  adjudica- 
tion in  bankruptcy,  the  judge  was  a  creditor  of  the  bank- 
rupt,  and  that  he  had  since  proved  his  claim,  and  was,  there- 
fore, disqualified.  The  facts  sufficiently  appear  in  the 
opinion. 

J,  L.  CriUendenf  for  petitioners. 

J.  B.  Harmon^  contra. 

Sawteb,  Circuit  Judge.  Objection  is  made  to  the  juris- 
diction of  IJie  circuit  judge  on  the  ground  of  disqualifica- 
tion.    At  the  time  of  the  failure  of  the  banking  house  of 
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John  Sime  &  Co.,  I  was  a  depositor,  having  a  balance  to 
my  credit  on  the  books  of  the  bank  of  $625.03.  My  claim 
has  since  been  purchased  and  paid  for  by  another  creditor, 
and  daly  assigned  to  him.  I  took  no  part  in  the  proceed- 
ing other  than  formal,  such  as  making  the  proof  of  my 
claim  in  the  prescribed  mode,  and  assenting  without  exam- 
ination to  one  or  two  steps  in  the  proceedings,  at  the  request 
of  other  creditors. 

The  party  objecting  is  the  attorney  of  the  assignee  in 
bankruptcy  of  one  .King,  who  sets  up  a  large  claim  against 
the  bankrupts'  estate  for  the  conversion  of  certain  stock, 
and  which  is  contested  by  the  trustees,  and  is  in  course  of 
litigation  in  a  suit  pending  in  the  State  courts. 

The  same  party  was  the  first  to  invoke  my  action  while 
still  a  creditor,  and  when  my  interest  was  known  to  him,  by 
presenting  his  petition  to  me  for  a  revision  of  the  action  of 
the  district  court,  and  asking  the  necessary  orders  for  the 
trustees  to  answer  the  same,  and  for  staying  the  payment 
of  any  dividend  until  the  rights  of  his  client  could  be  deter- 
mined on  said  petition  in  this  court.  No  action  was  taken 
by  me  until  after  the  assignment  of  my  claim,  and  then  the 
first  order  made  was  on  the  application  mentioned  of  the 
same  party.  Having  invoked  my  action  to  bring  the  case  be- 
fore this  court,  and  after  thus  getting  it  here,  having  raised 
and  argued,  without  objection,  a  point  of  practice  of  a  char- 
acter tending  to  delay  the  proceeding,  which  was  overruled 
by  me,  he  now,  for  the  first  time,  objects  to  my  further  ac- 
tion on  the  ground  of  legal  dis<]ualification,  well  knowing 
that  if  the  point  can  be  sustained,  all  further  proceedings 
will  be  suspended  till  the  return  of  Mr.  Justice  Field.  Af- 
ter a  careful  consideration  of  the  subject,  I  am  satisfied 
that  I  am  no  longer  disqualified  under  the  law  from  sitting. 
No  statutory  disqualification  is  brought  to  my  notice,  and 
the  point  must  be  determined  by  the  principles  of  the  com- 
mon law.  I  have  now  no  interest  whatever  in  the  proceed- 
ing, pecuniary  or  otherwise.  While  a  creditor  of  the  estate, 
I  took  no  part  other  than  the  mere  formal  one  mentioned. 
I  never  examined  or  formed  any  opinion  concerning  any 
question  involved  in  the  proceeding,  and  I  am  not  now  con- 
22 
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scious  of  any  bias  in  any  manner  connected  with  it.  I  was 
once  a  creditor,  it  is  true,  but  I  have  sold  and  assigned  my 
claim  and  received  the  consideration.  Doubtless  the  mo- 
tive of  the  purchaser  in  buying  was  to  relieve  me  from  dis- 
qualification, and  prevent  the  proceeding  from  being 
utterly  obstructed  for  an  indefinite  period  of  time  by  ap- 
peals to  the  supervising  jurisdiction  of  the  circuit  court, 
and  for  want  of  a  judge  competent  to  act. 

This  is,  certainly,  not  an  improper  motive  on  the  part  of 
the  purchaser;  and,  as  to  myself,  I  could  have  no  interest 
beyond  getting  my  money.  It  is  well  known  that  Mr.  Jus- 
tice Field  has  just  held  a  term  in  each  district  of  his  cir- 
cuit, and  is  not  required  by  law,  and  does  not  intend  to 
come  to  the  circuit  again  for  a  period  of  two  years.  I  am 
not  aware  that  there  is  any  legal  objection  to  removing  the 
disqualification  of  a  judge,  or  any  impropriety  in  doing  it  in 
a  lawful  manner.  No  authority  is  cited  against  it,  and  I 
have  been  unable  to  find  any.  On  the  contrary,  the  case  of 
Bank  of  America  v.  Fiizsiminons,  2  Binney,  454,  clearly  im- 
plies the  propriety  of  such  a  course.  When  witnesses  were 
incompetent,  on  the  ground  of  interest,  it  was  a  matter  of 
every  day  experience  to  remove  the  disqualification  in  open 
court,  by  releasing  the  witness  from  any  liability,  or  by  the 
witness  himself  releasing  or  receiving  satisfaction  for  any 
claim  that  might  render  him  incompetent.  I  do  not  perceive 
that  there  is  any  greater  objection  to  removing  in  a  legal 
manner  the  disqualification  of  a  judge.  I  am,  therefore, 
satisfied  that  I  am  now  in  no  sense  legally  disqualified  to 
act  in  this  case. 

It  only  remains  to  consider  the  question  of  delicacy,  which 
is  a  matter  of  especial  interest  to  myself  alone.  Although 
wholly  unconscious  of  any  bias  that  could  in  any  possible 
degree  warp  my  judgment  upon  any  question  that  may  arise, 
yet,  as  I  was  once  a  creditor,  and  as  I  have  sold  my  claim 
to  another  creditor,  whose  motive  in  buying  could  only 
have  been  to  remove  any  disqualification  on  my  part,  in 
case  the  jurisdiction  of  the  circuit  court  should  be  invoked, 
and  for  the  purpose  of  preventing  a  delay  in  the  proceed- 
ings, I  should  gladly  decline  to  act,  if  I  could  persuade  my- 
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self  that  I  could  do  so  without  a  gross  violation  of  official 
duty.  If  there  was  another  judge  competent  to  act,  who 
could  sit  in  the  case  without  any  unreasonable  delay,  I 
should  not  hesitate  to  leave  the  case  to  him.  But  there  is 
practically  none.  As  before  stated,  Mr.  Justice  Field  is  not 
expected  to  be  here  for  two  years,  and  there  is  no  other  who 
can  act.  And  when  he  does  come  he  can  only  remain  for  a 
few  days,  and  dispose  of  such  questions  as  shall  then  have 
arisen.  Others  would  be  continually  liable  to  arise,  render- 
ing other  delays  necessary,  till  he  should  come  again  two 
years  afterward,  and  these  delays  are  liable  to  be  repeated 
till  the  proceedings  would  become  practically  interminable. 
This  would  be  equivalent  to  a  total  denial  of  justice.  The 
estate  in  question  amounts  to  several  hundred  thousand 
dollars,  and  numerous  parties  are  interested  in  its  speedy 
settlement.  The  parties  interested  are,  at  least,  entitled  to 
have  an  early  adjudication  of  their  rights.  They  may,  or 
may  not,  be  entitled  to  a  dividend  upon  their  claims  before 
the  termination  of  the  objector's  suit.  However  that  may 
be,  they  are  certainly  entitled  to  have  the  appropriate  tri- 
bunals determine  whether  they  are  so  entitled  or  not,  or 
«vhat  their  rights  are;  and  for  a  judge  to  refuse  to  hear  their 
case  simply  on  a  point  of  delicacy,  because  he  happens  to 
find  himself  in  an  embarassing  position,  though  not  legally 
disqualified,  and  when  there  is  practically  no  other  judge 
who  can  sit,  would,  in  my  judgment,  be  a  gross  injustice. 
Chancellors  Kent  and  Walwobth  both  sat  in  cases  when  they 
were  disqualified  by  the  express  terms  of  the  statute.  (Mat- 
ter of  Leefe,  2  Barb.  Ch.,  39;  People  v.  Edmonds^  15  Barb. 
529.)  In  the  latter  case,  Judge  Strong  decided  the  case, 
although  interested  in  the  question,  but  not  in  the  case. 
An  interest  in  the  questions  to  be  litigated  does  not  appear 
to  have  been  regarded  as  disqualifying  the  judge,  provided 
he  is  not  interested  in  the  case. 

In  SiuariY.  Mechanics'  Banky  Chancellor  Kent  was  a  stock- 
holder in  the  bank.  In  Mooera  v.  White,  6  J.  Ch.,  360,  he 
was  also  disqualified.  Chancellor  Kent  sat  in  these  cases 
after  consulting  Chief  Justice  Spenceb,  and  with  his  ap- 
proval.    This  action  was  put  on  the  ground  that  there  was 
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no  other  judge  who  could  sit,  and  there  would  otherwise  be 
a  failure  of  justice.  (Pearce  y.  Atwood,  13  Mass.  340;  Com- 
monwealth y.  Byariy  6  Mass.  90;  and  Hill  y.  Wells,  6  Pick. 
109;  and  other  cases  recognize  the  propriety  of  the  course 
in  such  cases. 

The  judges  of  the  State  district  courts  in  San  Francisco 
haye,  during  the  past  twenty  odd  years,  tried  numerous 
cases  in  which  the  city  was  a  party,  inyolying  in  the  aggre- 
gate millions  of  dollars,  and  in  which  the  judges,  as  taxpay- 
ers and  property  holders,  were  necessarily  interested. 

So,  also,  haye  the  supreme  court  judges,  although  citi- 
zens of  San  Francisco,  finally  adjudicated  such  cases  on 
appeal,  and  many  others  in  which  the  State  was  a  party, 
and  in  which  they  must  necessarily  haye  been  interested  as 
citizens,  liable  through  taxation  to  respond.  But  in  this 
case  it  is  not  necessary  to  go  so  far,  as  I  am  no  longer  in 
any  manner  interested  either  in  the  case  or  any  of  the  ques- 
tions inyolved,  or  otherwise  legally  disqualified.  I  must 
decline  to  act,  if  at  all,  on  a  mere  matter  of  delicacy,  be- 
cause, under  the  circumstances,  I  find  it  unpleasant  to  do 
so.  The  bankrupt  act  manifestly  giyes  the  circuit  court 
superyisory  jurisdiction  oyer  all  matters  during  the  course 
of  the  proceedings,  embracing  eyery  interlocutory  order,  in 
order  that  the  rights  of  parties  may  be  summarily  adjudi- 
cated. A  refusal  to  act  by  the  only  judge  whose  action  can 
be  inyoked  for  a  period  of  two  yearss  when  another  judge 
will  be  present  for  a  short  time  only,  would  utterly  thwart 
the  wise  policy  of  the  law. 

After  mature  consideration,  I  am  fully  satisfied  that  I  am 
not  legally  disqualified  to  act  in  the  case,  and  further,  that 
being  qualified,  I  am  not  at  liberty  upon  a  matter  of  mere 
personal  feeling  or  preference  to  decline  the  responsibility 
thrown  upon  me  by  my  official  position ;  nor,  in  my  judg- 
ment, would  I  haye  been  justified,  under  the  circumstances, 
in  declining  to  permit  the  disqualification  to  be  remoyed, 
by  refusing  to  sell  my  claim  for  the  purpose  of  ayoiding  that 
responsibility.  Notwithstanding  the  fact  that  my  own 
mind  had  reached  the  conclusions  announced,  I  was  still 
unwilling  to  trust  wholly  to  my  own  judgment  in  a  matter 
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of  some  delicacy.  I  have,  therefore^  consulted  two  of  the 
United  States  district  judges  of  this  circuit,  and  all  of  the 
present  justices  of  the  supreme  court  of  the  State  upon  the 
point,  and  I  am  permitted  to  say  that,  without  exception, 
they  fully  concur  in  the  view  that  I  am  not  disqualified, 
and  being  qualified,  that  I  cannot  decline  to  act  under  the 
circumstances  without  a  gross  and  inexcusable  violation  of 
zny  official  obligations.  If  I  had  entertained  a  doubt  upon 
the  point,  I  should  still  feel  constrained  to  yield  to  the  un- 
biased and  disinterested  judgment  of  jurists  so  eminently 
qualified  to  advise  in  a  matter  of  the  kind,  especially  as 
their  judgment  is  in  favor  of  my  assuming  jurisdiction  in 
a  matter  wherein  (if  I  could  do  so  consistently  with  my  own 
convictions  of  duty),  I  would  gladly  avoid  action.  The  ob- 
jection to  the  jurisdiction  on  the  ground  of  disqualification 
of  the  judge  is  overruled. 


James  Young  v.  The  Mutual  Life  Insurance 

Company  op  New  York. 

Cntcurr  Coubt,  Dibtbiot  of  Califobnia. 
Januabt  20, 1873. 

i.  FoBFEiTUBtfi. — It  is  a  general  rale  that  forfeitures  are  not  fayored,  and 
that  provisions  in  contracts  for  forfeitnres  are  strictly  construed. 

2.  Idbm,  Insurance. — These  principles  apply  to  forfeitures  in  policies  of  in- 

surance for  non-payment  of  premiums  when  due« 

3.  Idbx,  Waited. — Forfeitures  provided  for  in  policies  of  insurance  are  for 

the  benefit  of  the  party  insuring,  and  may  be  waived  by  such  party. 

4.  Waiveb,  What. — Where  subsequent  to  the  accruing  of  a  forfeiture  under 

the  conditions  of  a  life  policy  for  non-payment  of  premiums,  the  in- 
surer, with  knowledge  of  the  facts,  by  its  own  acts,  or  those  of  its  agents, 
recognizes  the  contract  as  still  subsisting,  and  manifests  an  intent  not 
to  take  advantage  of  the  forfeiture,  and  does  no  act  prior  to  the  death 
of  the  assured  indicating  a  purpose  to  claim  a  forfeiture,  the  court  will 
be  justified  in  finding  a  waiver  of  the  forfeiture. 

5.  Same. — In  such  cases,  the  liability  of  the  insurer  accrues  on  the  death  of 

the  assured,  and  it  is  too  late  afterward  to  claim  for  the  first  time  the 
benefit  of  a  forfeiture. 
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Before  Sawyer,  Circuit  Judge. 

On  June  5,  1867,  McPhersOn  Young  made  application  to 
H.  S.  Homans,  general  agent  of  the  Mutual  Life  Insurance 
Company  of  New  York  for  the  Pacific  coast,  at  the  office  of 
said  company,  in  the  city  of  San  Francisco,  for  a  policy  of 
insurance  on  his  life  for  $5,000,  and  said  Homans  delivered 
to  him  a  memorandum  of  agreement  in  writing,  bearing  date 
on  that  day,  acknowledging  the  receipt  of  **  ninety-nine  dol- 
lars and  thirty  cents,  being  the  first  one  fourth  annual  pre- 
mium on  his  application  for  a  policy  of  insurance  of  the  Mu- 
tual Life  Insurance  Company  of  New  York,  for  the  sum  of 
five  thousand  dollars,  on  the  life  of  Mack  P.  Young,  payable 
at  45,  or  death,  and  premiums  paid  up  in  ten  j^ears.  Said 
policy  of  insurance  to  take  effect  and  be  in  force  from  and 
after  the  date  hereof,  provided  that  said  application  shall 
be  accepted  by  the  company  ;  but  should  the  same  be  de- 
clined or  rejected  by  the  said  company,  then  the  full  amount 
hereby  paid  will  be  returned  to  said  applicant  upon  the 
production  of  this  receipt." 

The  application  of  said  Young  was  transmitted  by  Ho- 
mans to  the  defendant's  office  in  New  York  by  steamer,  the 
time  of  passage  at  that  time  being  from  twenty-three  to 
thirty  days.  The  application  having  been  accepted,  a 
policy  was  duly  made  out,  signed  and  sealed,  and  transmit- 
ted to  said  Homans  at  San  Francisco,  and  was  received  by 
him  on  or  about  August  2,  1867.  The  policy  bears  date 
April  6,  instead  of  June  5,  the  date  of  the  foregoing 
receipt,  and,  consequently,  the  time  of  payment  indicated 
by  the  two  writings  does  not  corresp(»nd.  The  policy  re- 
cites the  consideration  to  be  $96.60  paid  by  Young,  and  of 
the  quarter  annual  payment  of  a  like  amount  on  or  before 
the  sixth  day  of  April,  July,  October  and  January  in  every 
year.  The  first  quarter's  premium,  the  receipt  of  which  is 
acknowledged  in  said  memorandum,  and  in  said  policy, 
was  not  in  fact  paid  in  cash,  but  the  promissory  note  of 
said  Young  was  given  therefor,  payable  in  sixty  days,  with- 
out grace,  which  note  fell  due  August  4,  1867.      The  pol- 
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icy  states  that  it  is  issued  and  accepted  ''upon  the  follow- 
ing express  conditions  and  agreements,"  among  wliicli  are: 

**  Second — If  the  said  premiums  shall  not  be  paid  on  or 
before  the  days  above  mentioned  for  the  payment  thereof, 
at  the  office  of  the  company  in  the  city  of  New  York  (un- 
less otherwise  expressly  agreed  in  writing),  or  to  agents, 
when  they  produce  receipts  signed  by  the  president  or  sec- 
retary, then,  in  every  such  case,  the  said  company  shall  not 
be  liable  for  the  payment  of  the  sum  assured,  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine. 

"Third — In  every  case,  when  this  policy  shall  cease  and 
determine,  or  become  or  be  null  and  void,  all  payments 
therein  shall  be  forfeited  to  this  company." 

Attached  to  the  policy  were  two  regular  receipts  duly 
made  and  signed  by  the  proper  officers  in  New  York,  dated 
at  New  York,  April  6,  and  July  6,  1867,  respectively,  with 
blanks  to  be  countersigned  by  the  agent  for  the  Pacific 
coast,  purporting  to  be  for  the  premiums  for  the  two  quar- 
ters, commencing  at  their  respective  dates.  These  receipts, 
upon  their  arrival  at  San  Francisco,  were  duly  counter- 
signed by  said  H.  S.  Homans,  agent,  stamped,  and  the 
stamps  canceled  with  the  San  Francisco  office  canceling 
stamp  on  August  2,  1867,  as  the  date  of  the  canceling 
marks  on  said  receipts  show.  On  August  8,  the  following 
letter  was  addressed  from  the  office  of  said  defdhdant  in 
San  Francisco  to  said  Young  : 

San  Francisco,  August  8,  1867. 

M.  P.  YouNO,  Esq.,  Vallejo,  Cal. — Dear  Sir:  Your  policy 
of  insurance  with  the  Mutual  Life  Insurance  Company  has 
arrived.  Please  inform  me  whether  I  shall  send  it  to  you 
at  VaUejo,  or  if  you  will  call  and  get  it  when  you  are  in  the 
<5ity? 

BespectfuUy  yours, 

H.  S.  Homans,  General  Agent. 
Per  E.  W.  Heath,  Jr. 

Heath  was  a  clerk  in  the  said  office  under  Homans,  but 
whether  said  note  was  delivered  to  or  received  by  said 
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Young,  or  when  or  in  what  manner  forwarded  or  when  or 
in  what  manner  it  came  to  the  possession  of  the  plaintiff,  the 
administrator,  does  not  appear  from  the  evidence.  No 
notice  of  the  acceptance  of  said  application  or  of  the  issue 
or  arrival  of  said  policy  is  shown  to  have  been  delivered  to 
or  received  by  said  Young.  Nor  was  any  demand  made 
upon  him  for  further  payment,  nor  any  receipt  or  notice 
requiring  payment  presented  to  him,  and  neither  said  note, 
nor  any  subsequent  installment  of  premium,  was  in  fact 
paid;  said  note  was  never  surrendered  or  offered  to  be  sur- 
rendered, but  said  note  and  said  receipts  are  still  in  pos* 
session  of  said  company. 

On  August  21,  1867,  said  McPherson  Young  was  shot 
with  a  pistol  at  Yallejo,  and  mortally  wounded.  On  the 
next  day  he  was  transported  to  St.  Mary's  Hospital  in  San 
Francisco,  where  he  was  confined  in  bed  from  the  time  of 
his  arrival  till  September  20,  1867,  when  he  died  from  the 
effects  of  his  wounds.  From  the  time  of  the  shooting  till 
his  death  said  Young  was  neither  physically  nor  mentally 
competent  to  transact  any  matters  of  business. 

After  the  death  of  Young,  but  at  what  date  does  not 
appear,  the  said  general  agent  wrote  upon  the  back  of  the 
policy  with  pencil,  the  words  '^cancel,  dead,''  and  sent  the 
policy  to  the  defendant  in  New  York. 

The  pblicy  was  canceled  October  31,  1867,  by  tearing  off 
the  seal  of  the  company  and  the  signature  of  the  president; 
cutting  a  square  hole  out  of  the  body  and  writing  upon  the 
back  in  blue  ink  the  words,  "C.  Oct.  31,  67,  Homans." 
Shortly  after  the  death  of  said  Young,  notice  was  duly 
given  to  the  general  agent,  and  payment  demanded,  but 
refused  on  the  ground  that  the  defendant  was  not  liable. 
The  plaintiff  is  the  administrator  of  deceased. 

B.  S.  Brooks,  for  plaintiff. 

McAUistera  dt  Bergin,  for  defendant. 

Sawteb,  Circuit  Judge,  after  stating  the  facts.  It  is  not 
denied  that  there  was,  in  fact,  a  contract  made.  The  re- 
ceipt and  memorandum  given  to  the  Applicant,  dated  June 


Dist.  Cal.]    Young  v.  M.  L.  In8.  Co.  of  N.  T.  329 

II 

1872.]  Opinion  of  the  Conrt — Sawyer,  C.  J. 

5,  purports  upon  its  face  to  insure  him  from  its  date, 
provided,  only,  that  the  application  should  be  accepted 
by  the  defendant.  It  was  accepted,  and  a  policy  in  due 
form  fully  executed  and  sent  to  the  San  Francisco  office  to 
be  delivered.  These  acts,  it  is  conceded,  constitute  a  con^ 
tract. 

But  it  is  insisted  that,  although  the  memorandum  of 
agreement  of  June  5  does  not  specify  all  the  terms  of  the 
contract,  it  is  implied  that  the  policy  shall  be  upon  the 
usual  terms  embraced  in  the  company's  policies;  thai  the 
acceptance  was  upon  the  terms  of  the  policy,  as  it  was  actu- 
ally prepared  and  executed,  and  that,  under  these  terms, 
the  policy  became  forfeited  for  non-payment  of  premiums, 
as  required  by  one  of  its  express  conditions.  The  defend-* 
ant  claims  that  the  note  given  for  the  first  quarter's  pre- 
mium, not  having  been  paid  when  due,  a  forfeiture  re- 
sulted. If  not,  then,  that  a  forfeiture  accrued  upon  the 
non-payment  of  the  second  quarter's  premium,  which  fell 
due  on  July  6,  if  the  date  of  the  policy,  or  on  September  5, 
if  the  date  of  the  receipt  and  memorandum  of  June  5  is  to 
control. 

The  plaintiff  insists  that  it  is  incompetent  to  show  a  non- 
payment of  the  note  against  the  acknowledgment  of  the  re- 
ceipt of  the  money  in  the  memorandum  of  June  6,  and 
also  in  the  policy,  for  the  purpose  of  defeating  the  con- 
tract; that  the  note  was  accepted  as  payment,  and  the  de- 
fendant is  estopped  from  denying  it  for  such  a  purpose. 
It  was  so  expressly  held  in  Provideiti  Life  Insurance  Co,  v. 
FenneU,  49  111.,  180.  This,  I  suppose,  is  on  the  principle 
recognized  by  the  authorities,  that  such  acknowledgments 
are  often  to  be  regarded  as  presenting  a  double  aspect — 
firstly,  as  a  simple  receipt  for  money;  secondly,  as  consti- 
tuting a  part  of  a  contract.  In  the  first  aspect,  and  for 
collateral  purposes,  such  as  the  recovery  of  the  money,  the 
acknowledgments  may  be  contradicted.  In  the  second, 
and  for  the  purpose  of  defeating  the  operation  of  the  con- 
tract, they  cannot  be  contradicted.  These  distinctions  are 
discussed  in  Peck  v.  Vanderberg,  and  cases  there  cited,  30 
Cal.  23,  and  Ashley  v.  Fischer,  24  Cal.  322;  OgU  v.  Natianat 
Prottvtion  Insurance  Co,  25  Barb.  192. 
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But  I  shall  not  rest  my  decision  on  that  ground. 

The  plaintiff  further  insists  that,  if  there  was  a  forfeiture 
it  was  waived  by  defendant.  It  is  elementary  law  that  for- 
feitures are  not  favored,  and  that  provisions  for  forfeiture 
must  be  strictly  construed.  The  authorities,  also,  hold 
that  these  principles  are  applicable  to  forfeitures  in  insur- 
ance policies;  that  the  provisions  for  forfeiture  are  inserted 
for  the  benefit  of  the  companies,  and  may  be  waived  by 
them;  and  that  courts  will  find  a  waiver  upon  slight  evi- 
dence. (See,  among  many  cases,  Ripley  v.  uEtna  Insurance 
Co,^  29  Barb.  557;  Goit  v.  National  Protection  Insurance  Co, 
25  Barb.  189;  Baker  v.  Union  Life  Insurance  Co.  6  Bobt. 
394;  Boehen  v.  Williamsburg  Ins,  Co.  35  N.  Y.  131;  Bouion 
V.  Am.  M.  L.  Insurance  Co,  25  Conn.  542;  Pino  v.  Mei^chanis\ 
etc.  Insurance  Co.  19  Lou.  An.  214;  Insurance  Co,  v.  JFcfr- 
ster,  6  Wall.  129.) 

Apply  these  principles  to  the  facts  of  this  case.  The 
policy  bears  date  April  5,  and  the  receipts  prepared  by  the 
company  correspond  with  this  date.  The  company,  there- 
fore, regarded  the  second  quarter's  premium  as  due  July  6, 
and  acted  upon  that  idea,  although  the  application  was 
made,  and  the  first  memorandum,  receipt  and  contract  given 
on  June  5.  The  promissory  note  given  for  the  first  quar- 
ter's premium  being  payable  without  grace,  fell  due  August 
4.  It  will  be  seen  that  the  condition  of  the  policy  impos- 
ing a  forfeiture  required  payment  to  be  made  ''at  the  of- 
fice of  the  company,  in  the  city  of  New  York,  or  to  agents,*^ 
when  they  produce  receipts  signed  by  the  president  or 
secretary,  **  unless  otherwise  expressly  agreed  in  writing." 
There  is  no  evidence  in  this  case  of  its  having  been  other- 
wise agreed  in  writing.  It  does  not  appear  that  the  policy 
was  received  at  the  San  Francisco  office  before  the  second 
of  August.  At  or  about  the  sixth  of  July  the  policy  must 
have  been  in  defendant's  office  in  New  York,  which  would 
give  twenty-seven  days  to  August  2  to  make  the  passage  to 
San  Francisco.  The  defendant  knew,  at  the  time  of  dis- 
patching the  policy,  that  the  second  installment  of  premium 
had  not  been  paid  at  the  office  in  New  York.  It  also  knew 
that  it  could  not  be  paid  to  its  agents  here,  in  accordance 
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with  the  terms  of  the  contract,  so  as  to  be  obligatory  upon 
defendant,  for  the  reason  that  the  only  receipt  duly  signed, 
as  specified  in  the  policy,  authorizing  the  payment  to  its 
agents,  was  attached  to  ihe  policy,  and  would  not  reach  San 
Francisco  till  the  month  of  August,  a  month  after  it  was 
due.  The  defendant  did  not  expect  payment  at  its  office  in 
New  York  city,  or  it  would  not  have  sent  its  receipt  to  its 
agent  to  enable  him  to  receive  payment.  The  defendant, 
then,  by  its  officers  in  New  York,  transmitted  the  policy 
and  receipts  with  knowledge  that  payments  had  not,  and 
would  not,  be  made  at  the  office  in  New  York,  and  that  it 
could  not  be  made  elsewhere  in  the  mode  required  by  the 
terms  of  the  contract  for  a  month  after  due.  Yet  the 
policy  was  sent  with  an  intent  that  it  should  be  delivered, 
and  payment  received  by  its  agent  in  San  Francisco,  al- 
though it  knew  that  there  must  necessarily  be  a  forfeiture 
upon  the  strict  letter  of  the  contract.  Also,  after  the  re- 
ceipt of  the  policy  at  San  Francisco,  on  the  second  of  August, 
nearly  a  month  after  the  second  installment  fell  due,  ac- 
cording to  the  teims  of  the  policy,  the  defendant's  agent, 
necessarily  knowing  that  payment  had  not  been  made, 
stamped  and  countersigned  tbe  receipt,  ready  for  delivery 
npon  payment,  thereby  treating  the  agreement  as  still  in 
force.  Again,  on  the  eighth  of  August,  four  days  after  the 
note  given  for  the  first  quarter's  premium  fell  due,  and  after 
default  in  payment,  and  necessarily  with  knowledge  of  non- 
payment of  both  the  note  and  second  installment,  the  agents 
of  the  defendant  addressed  to  Young  the  note  set  out  in 
the  findings  of  facts. 

This  act,  after  the  forfeiture,  if  any  there  was,  had  at- 
tached, recognizes  the  agreement  as  being  still  in  force. 
The  letter  does  not  even  demand  payment,  or  refer  to  the 
fact  of  non-payment,  or  fix  any  time  when  the  insured 
should  call  for  the  policy,  or  make  payment.  It  simply 
notifies  him  that  his  policy  has  arrived,  and  asks  whether 
it  should  be  sent  to  him  at  Vallejo,  or  whether  he  would 
call  and  get  it,  when  in  the  city,  implying  that  it  would  be 
at  his  option  to  have  it  sent  to  him  at  once,  or  wait  his  con- 
venience till  he  should  come  to  the  city,  and  be  able  to  call 
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for  it.  The  defendant  manifested  no  haste  or  anxiety  upon 
the  subject,  for  the  policy  was  on  hand  from  the  second  to 
the  eighth  of  August  at  least,  before  the  notice  to  Young 
was  even  written,  and  it  does  not  appear  when  it  was  sent. 
It  does  not  appear  tbat  this  or  any  other  notice  reached 
him.  No  other  act  of  the  company  is  shown  inconsistent 
with  this  action,  or  tending  in  the  slightest  degree  to  show 
an  intention  to  insist  upon  a  forfeiture  till  after  the  death 
of  Toung,  when  the  policy  was  canceled  October  31,  pay- 
ment of  the  loss  having  before  been  refused. 

It  could  hardly  have  been  expected  that  Toung  would 
call  to  make  the  second  payment  until  notified  whether  the 
risk  had  been  accepted,  especially  as  there  was  ample  time 
between  June  5,  when  the  application  was  made,  and  the 
fifth  of  September,  the  time  when  the  next  payment  would 
have  fallen  due,  had  the  date  of  the  policy  agreed  with  the 
date  of  the  application,  and  the  preliminary  memorandum 
of  agreement  given  to  him  by  defendant's  agent  in  San 
Francisco.  It  was,  doubtless,  supposed  that  notice  of 
acceptance  or  rejection  would  be  given  before  the  note  for 
the  first  quarter's  premium  would  fall  due.  But  however 
this  may  be,  the  several  acts  of  the  defendant,  and  all  its 
acts,  and  the  acts  of  its  officers  in  relation  to  the  matter 
shown  to  the  court,  which  were  performed  subsequent  to 
the  accruing  of  the  forfeiture,  if  any  accrued,  treat  the 
agreement  for  insurance  as  still  in  force.  They  affirma- 
tively indicate  an  intention  not  to  insist  upon  a  forfeiture, 
and  had  the  accident  and  death  not  occurred,  there  can  be 
no  doubt,  from  the  facts  shown,  that  even  as  late  as  the 
death  of  Young,  the  premium  would  have  been  received 
and  the  policy  delivered.  In  the  case  cited  by  counsel  of 
Chipman  against  the  same  defendant,  tried  in  this  Court  a 
year  ago,  there  was  no  act  of  any  kind  shown  on  the  part  of 
the  company  indicating  an  intention  to  waive  the  forfeiture, 
or  in  any  way  recognizing  a  subsisting  contract.  Where- 
as, in  this  case,  all  the  acts  of  the  company,  after  the  for- 
feiture accrued  and  prior  to  Young's  death,  shown  to  the 
court,  recognize  the  contract  as  still  subsisting,  and  mani- 
fest an  intention  not  to  claim  a  forfeiture. 
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I  think,  upon  the  facts,  the  oourt  mast  find  a  waiver  of 
any  forfeitures  which  had  accrued,  and  that  under  the 
circumstances,  after  the  death  of  the  assured,  it  was  too 
late,  for  the  first  time,  to  insist  upon  the  forfeiture. 

Let  the  plaintiff  have  judgment  for  the  amount  of  the 
policy,  less  one  year's  premiums,  and  interest  from  the  time 
payment  should  have  been  made. 


San  Francisco  Savings  and  Loan  Society  v.  L. 

Gary. 

Cntcurr  Ooubt,  Distbigt  of  CAoroBiaA. 
January  20,  1873. 

1.  AflBissifSNT — ^Appeal— Suit. — If  an  appeal  is  taken  from  an  illegal  as- 

sessment, decided  against  the  appellant,  and  the  tax  afterward  collect- 
ed, it  is  not  necessary  to  take  a  second  appeal  after  payment,  before 
(commencing  suit  to  recover  the  tax  so  collected.  (14  Stat.,  Ill,  152, 
Sec.  19.) 

2.  Satinqs  Imstitutionb — DiriDENDe. — Where  a  savings  institution,  having 

a  capital  stock  and  reserve  fund  which  are  security  for  the  deposits, 
receives  deposits,  loans  the  capital,  reserve  fund  and  deposits,  and,  after 
paying  the  expenses,  sets  apart  a  portion  of  the  net  earnings  for  the 
reserve  fund,  and  divides  the  balance  among  the  capital  stock,  reserve 
fund  and  deposits  in  proportion  to  the  respective  amounts  and  the  time 
they  have  been  drawing  dividends,  the  moneys  so  paid  to  depositors  are 
dividends  within  the  meaning  of  the  Section  120  of  the  Internal  Rev- 
enue Act,  and  not  interest  within  the  meaning  of  the  proviso  to  that  sec- 
tion, and  are  subject  to  five  per  cent.  tax.     (14  Stat.,  138.) 

Before  Sawyer,  Circuit  Judge. 

The  plaintiff  had  a  capital  stock  of  $500,000,  and  a  reserve 
fond  of  about  1300,000,  both  of  which  are  security  for 
deposits.  It  receives  deposits,  and  the  capital  stock, 
reserve  fund  and  deposits  are  loaned  out  mainly  but  not 
wholly  on  real  estate  securities;  and  all  the  interest  received 
is  divided  substantially  as  follows :  In  January  and  July  of 
each  year  the  board  of  directors  ascertain  the  earnings 
during  the  preceding  six  months.    After  deducting  there- 
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from  the  salaries  and  other  expenses  during  that  time,  a 
portion,  not  exceeding  ten  per  cent,  of  the  net  earnings,  is 
set  apart  and  credited  to  the  reserve  fund,  and  the  remain- 
der forms  a  dividend  which  is  declared  and  paid  upon  the 
capital  stock,  rescirve  fund  and  deposits.  The  dividends 
payable  to  depositors  are  calculated  according  to  the 
amount  of  the  deposit,  and  the  time  of  its  continuance  after 
it  begins  to  draw  dividends.  But  if  the  deposit  is  with- 
drawn between  dividend  days,  a  low  rate  of  interest,  fixed 
by  the  directors,  is  allowed  in  lieu  of  dividends. 

On  July  8,  1870,  the  board  of  directors  of  plaintiff  ascer- 
tained in  this  manner  the  net  earnings  for  the  six  months 
ending  June  30,  1870,  and  after  deducting  five  per  cent,  to 
be  added  to  the  reserve  fund,  declared  a  dividend  of  eleven 
per  cent,  per  annum  on  the  capital  stock,  reserve  fund  and 
deposits,  and  made  said  dividends  payable  on  July  10, 1870, 
and  they  were  paid  without  deducting  any  tax,  under  sec- 
tion 120  of  the  internal  revenue  act,  from  the  dividends 
so  paid  to  depositors. 

September  20,  1870,  the  assessor  of  internal  revenue 
for  the  proper  district,  under  the  provisions  of  said  section, 
assessed  the  plaintiff  five  per  cent,  on  said  dividends, 
amounting  to  1 17,647,  which  said  assessment  was  duly 
listed  and  certified  to  the  collector  of  the  district.  Said 
defendant,  as  such  collector,  on  the  twenty-seventh  of 
November.  1870,  demanded  payment  of  said  tax,  and  upon 
refusal  by  plaintiff,  threatened,  and  was  about  to  seize  and 
sell  the  property  of  plaintiff  to  satisfy  said  tax,  whereupon 
plaintiff  paid  the  same  under  protest,  and  subsequently 
demanded  re-payment,  which  was  refused.  After  the  said 
assessment  and  before  payment,  the  plaintiff  duly  appealed 
from  the  assessment  to  the  commissioner  of  internal  reve- 
nue. The  commissioner  decided  against  the  phiintiff,  and 
this  suit  was  commenced  to  recover  the  said  sum,  within 
six  months  after  the  decision  of  said  appeal.  No  appeal 
was  taken  after  payment. 

Jarboe  &  Harrison  and  Tilden  &  Wilson  for  plaintiff. 
L,  D.  Latimer,  U.  S.  district  attorney,  for  defendant. 
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Sawyer,  Circuit  Judge.  The  first  point  made  by  tbe  de- 
fendant is,  that  the  suit  was  prematurely  commenced,  on 
the  ground  that  an  appeal  must  be  taken  to  the  commis- 
sioner after  payment  before  suit  brought.  (14  Stat,  at 
large,  111,  152,  sec.  19,  and  regulations  prescribed  by  the 
secretary  of  the  treasury.) 

But  an  appeal  was  taken  from  the  assessment  before 
payment,  and  decided  against  plaintiff.  This  I  think  suffi- 
cient. There  could  be  no  object  in  appealing  a  second 
time  to  the  same  officer  in  the  same  cause,  and  upon  pre- 
cisely the  same  question.  The  commissioner  had  already 
decided  the  identical  question,  and  the  object  of  the  law 
was  accomplished  in  the  first  appeal. 

The  next  question  arises  under  section  120  of  the  internal 
revenue  act  as  amended  in  1866.  The  plaintiff  insists  that 
the  said  sums  paid  to  depositors  are  interest  paid  to  depos- 
itors within  the  meaning  of  the  proviso,  and  not  dividends 
within  the  meaning  of  the  term  as  used  in  the  body  of  the 
section.  The  body  of  the  section,  so  far  as  it  affects  the 
question,  is  as  follows : 

"There  shall  be  levied  and  collected  a  tax  of  five  per 
centum  on  all  dividends     *    *     declared  due    *    *     and 

*  *  payable  to  depositors  *  *  as  a  part  of  the  earn- 
ings,  income  or  gain  of  any     *    *    savings   institutions; 

*  *  and  said  *  *  savings  institutions  *  *  are 
hereby  authorized  to  deduct  *  *  from  any  dividends  or 
sums  of  money  that  may  be  due  and  payable  as  aforesaid, 
the  said  tax.     *    *    And  a  list  or  return  shall  be  made 

*  *  on  or  before  the  tenth  day  of  the  month  following 
that  on  which  any  dividends  or  sums  of  money  become  due 
or  payable  as  follows:  'Provided:  *  *  the  annual  or 
semi-annual  interest  allowed  or  paid  to  the  depositors  in 
savings  banks  or  savings  institutions  *  shall  not'  be  con- 
sidered dividends.'"    (14  Stat,  at  large,  138.) 

It  was  certainly  contemplated  by  the  provision  in  the 
body  of  this  act  to  tax  something  as  dividends  in  the  hands 
of  **  Savings  Institutions,"  for  they  are  expressly  named. 
What  is  it  that  is  to  be  taxed?    The  act  says:    ** Dividends 

*  *  declared  due  *   *  and  *  *  payable  to  depositors  *  * 
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as  part  of  the  earnings,  income  or  gains  of  any  savings  in- 
fititations."  The  only  income,  earnings  or  gains  of  the 
plaintiff  were  the  moneys  before  mentioned,  and  these 
moneys  were  the  very  earnings,  income  and  gains,  and  the 
only  ones  which  the  plaintiff  either  could,  or  did,  in  fact, 
divide  and  declare  ''  due  and  payable  to  its  depositors." 
They  clearly  come  within  the  express  terms  of  the  act,  and 
nothing  else  belonging  to  plaintiff  or  arising  in  its  business 
does  come  within  the  terms.  Bat  plaintiff  says,  conceding 
this  to  be  so,  yet  these  payments  are  interest,  and  nothing 
else,  as  a  rate  per  cent,  is  ascertained  depending  upon  the 
amount  of  earnings,  and  then  the  amount  to  be  paid  found 
by  calculating  the  sum  to  be  paid  upon  the  amount  de- 
posited for  the  tinie  it  has  been  on  deposit,  after  begining 
to  draw  interest  at  the  rate  per  cent,  fixed,  and  that  this 
constitutes  interest,  notwithstanding  the  rate  per  cent,  is 
determined  by  the  amount  of  earnings;  that  it  is  compensa- 
tion paid  for  the  use  of  money;  that  being  interest  allowed 
depositors,  it  is  by  the  express  terms  of  the  proviso  taken 
out  of  the  general  definition  of  the  term  dividends,  as  it 
would  be  otherwise  construed  in  the  body  of  the  act.  In 
other  words,  that  theact  itself  in  the  proviso  limits  by  ex- 
press definition  the  term  dividends  as  used  in  the  body  of 
the  section,  by  saying  this  interest  shall  not  be  considered 
dividends  as  the  word  is  there  used.  It  is  not  apparent  to 
what  the  term  '^dividends  payable  to  depositors'*  could  ap- 
ply, if  not  to  these  earnings.  On  the  other  hand,  it  is  sug- 
gested that  there  are,  or  maybe,  cases  where  interest  in  the 
strict  sense  of  the  word  is  paid  to  depositors  upon  which 
the  words  of  the  proviso  may  operate;  that  in  some  savings 
institutions  in  the  United  States  an  option  is  given  to  their 
depositors  to  take  a  pro  rata  share  of  the  earnings,  tliat  is 
to  say,  dividends,  or  to  take  a  fixed  rate  of  interest  without 
regard  to  earnings,  whether  great  or  small;  and  that  there 
are  different  classes  of  depositors  in  some  institutions,  some 
of  whom  are  entitled  to  share  pro  rata  in  the  earnings,  and 
others  only  to  receive  a  low  rate  of  interest,  irrespective  of 
profits  or  earnings,  and  that  the  proviso  is  intended  to  ap- 
ply to  those  who  thus  elect  to  take  interest,  or  who  are 
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only  entitled  to  receive  interest  instead  of  sharing  in  the 
profits.  It  is  also  claimed  that  those  in  this  company,  who 
draw  their  deposits  between  dividend  days,  and  are  only 
entitled  to  a  low  rate  of  interest  in  lieu  of  dividends,  are 
within  the  proviso. 

The  cases  suggested  may,  perhaps,  be  within  its  provis- 
ions; but,  however  that  may  be,  or  whatever  cases  the  pro- 
viso may  be  intended  to  cover,  I  am  satisfied  that  the  sums 
in  question  are  not  within  the  exception.  Interest  is  the 
sum  paid  by  the  party  having  or  using  the  money  to  the 
owner  for  its  use.  It  is  paid  at  some  specific  rate  per  cent., 
fixed  either  by  the  law  or  the  terms  of  the  contract,  without 
any  regard  to  the  profits  derived  from  its  use,  by  the  party 
paying  the  interest.  The  rate  is  fixed,  specific,  not  contin- 
gent. In  the  case  in  hand  the  plaintiff  is  not  the  party 
using  or  paying  for  the  use  of  the  money.  It  is,  substan- 
tially, a  simple  agent  entrusted  with  the  capital  stock,  re- 
serve fund  and  deposits,  to  loan  out  to  individuals  on  inter- 
est. There  is  no  interest  or  dividends,  unless  the  money  is 
so  loaned,  and  the  amount  divided  depends  wholly  upon 
the  amount  so  loaned  out  and  profits  earned.  The  parties 
to  whom  it  loans  are  the  borrowers,  and  they  pay  interest. 
The  expenses  of  the  management  are  first  paid  out  of  the 
earnings,  and  the  net  earnings  or  profits  of  the  transactions 
are  divided  among  the  various  owners  of  the  funds  loaned, 
and  not  upon  a  fixed  specific  rate  per  cent,  previously  as- 
certained by  law,  or  by  the  terms  of  the  contract.  It  is 
simply  all  divided,  be  it  more  or  less,  in  proportion  to  the 
amount  deposited  by  each,  and  the  time  it  has  been  on  de- 
posit. It  is  not  paid  for  the  use  of  the  money  lent,  but 
divided  as  profits.  The  amount  divided  depends  wholly 
upon  the  amount  earned  and  the  expenses.  Bate  per  cent, 
cuts  no  figure  as  a  necessary  element  in  the  case.  It  is  not 
an  element  in  the  contract  between  the  plaintiff  and  the 
depositor.  The  ratio  or  rate  per  cent,  is  only  ascertained 
and  introduced  as  a  mere  matter  of  calculation,  for  the 
purpose  of  ascertaining  what  part  of  the  sum  to  be  divided 
is  to  go  to  each  party.  The  elements  to  be  considered  in 
the  distribution  are  the  amounts  entitled  to  dividends,  the 
23 
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time  and  the  earnings  less  expenses.  The  rest  is  simply 
arithmetical  calculation.  If  this  does  not  sfcrictlj  constitute 
dividends,  it  will  be  difficult  to  say  what  does.  On  any 
other  view  the  exception  in  the  proviso  would  be  as  broad 
as  the  provision  in  the  body  of  the  section,  and  be  void  for 
repugnancy,  or  would  nullify  the  act.  The  body  of  the 
section,  although  changed  as  to  the  phraseology,  is,  sub- 
stantially, identical  with  the  language  before  the  amend- 
ment, so  far  as  saving  institutions  are  concerned.  The 
only  object  of  the  amendment  as  to  these  institutions 
seems  to  be  to  make  the  exception  in  question  in  the  pro- 
viso. If  it  was  intended  to  give  the  exception  the  construc- 
tion claimed  by  plaintiff,  the  obvious  and  natural  way  of 
making  the  amendment  would  be  to  strike  the  words 
*^  savings  institutions "  from  the  body  of  the  act.  This 
would  be  all  that  is  necessary.  But,  instead  of  doing  this, 
congress  retained  these  words,  and  then  adopted  the  awk-^ 
ward  expedient  of  nullifying  the  provision  by  means  of 
the  proviso.  It  seems  absurd  to  suppose  that  congress 
would  adopt  this  mode  of  accomplishing  the  object  indi- 
cated by  the  interpretation  insisted  on  by  plaintiff.  I 
think  the  money  in  question  dividends,  within  the  provis- 
ion of  the  body  of  the  act,  and  not  interest  within  the 
meaning  of  tbe  proviso.  *        *        * 

The  Oerman  Saving  and  Loan  Society  v.  Cary,  San  Fran- 
cisco Savings  Union  v.  OuUon,  San  Francisco  Savings  Union 
V.  Cary,  are  similar  cases,  and  decided  in  the  same  way. 


John  Nightingale  et  al.  v.  The  Oregon  Central 

Railway  Company  et  al. 

Circuit  Coubt,  District  of  OREOOii. 
January  27,  1873. 

1.  Attobnkt  hab  Exolusiyb  CoNTBOii  OF  SuTT. — The  attorney  of  a  party  has 
the  exclasive  control  of  the  cod  duct  and  management  of  a  suit,  and 
neither  the  party  nor  his  agent  or  attorney  in  fact  has  authority  to  sign 
a  stipulation  for  a  continuance. 
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2.  CoiTMBEL — AuTHOBiTT  OP. — Counsel  in  a  smt  is  not  authorized  to  represent 

his  client  except  in  the  argument  'Or  hearing  before  the  court. 
SL  pBUiTBD  BxoKATUBE.— A  printed  name  of  •counsel  is  not  hie  «ignatnre. 

Before  Deady,  Distriet  Judge. 

This  was  a  motion  made  by  plaintiffs'  counsel,  E.  D. 
Sliattuck,  with  whom  was  W.  H.  Effinger,  on  Decem- 
ber 13,  1872,  to  set  aside  an  order  theretofore  made,  con- 
tinuing this  cause  until  April  25, 1873,  upon  the  ground  that 
the  stipulation  therefor  was  signed  on  behalf  of  said  plaint- 
ifGB,  without  authority* 

WUliam  H,  Effingety  for  plaintifib. 
Joseph  N,  Ddph,  for  def endants* 

Deady,  J.     The  following  faetsare  proven: 

I.  That  on  May  26,  1871,  the  plaintiffs  commenced  this 
suit  by  David  Logan,  their  solicitor,  and  E.  D.  Shattuck, 
their  counsel ;  and  that  at  the  end  of  the  complaint,  which 
is  in  print,  the  names  of  J.  B.  Felton  and  W.  H.  Patterson 
are  printed  as  ^'  of  counsel  for  complaint;''  and  that  neither 
said  Felton  nor  Patterson  were  then,  or  since,  attorneys  or 
counsellors  of  this  court;  but  were,  on  May  29,  1871,  by 
order  of  this  court,  allowed  to  appear  as  counsel  therein 
for  plaintiffs  in  this  suit. 

II.  That  on  November  30,  1872,  while  the  cause  was 
pending  upon  exceptions  to  the  complaint' for  impertinence, 
a  stipulation  for  a  continuance  until  April  25,  1873,  thereto- 
fore signed,  in  San  Francisco,  by  said  Felton  and  Patter- 
son, as  attorneys  for  plaintiffs,  was  filed  by  the  attorney  for 
defendants^  npon  which  stipulation,  and  on  motion  of  said 
defendants'  attorney,  the  order  for  continuance  was  then 
and  there  granted,  without  notice  to  said  Logan  or  Shat- 
tuck. 

m.  That  prior  to  the  commencement  of  the  suit,  it  was 
a^eed  between  plaintiff  Elliott  and  said  Felton,  that  the 
latter  would  furnish  the  sum  of  $20,000  to  prosecute  this 
suit,  and  should  receive  therefor  33^  per  centum  of  what- 
ever sum  might  be  recovered  therein;  and  that  afterward, 
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and  soon  after  the  commencement  of  this  suit,  said  Elliott, 
at  the  special  instance  and  request  of  said  Felton,  assigned 
to  him,  for  the  use  of  himself  and  said  Patterson,  48-100  of 
the  cause  of  suit,  in  consideration  that  F.  and  P.  would 
furnish  remainder  of  said  120,000,  and  give  their  profes- 
sional service  and  attention  in  the  conduct  and  maintenance 
of  this  suit;  aud  that  said  F.  and  P.  have  not  furnished 
the  remainder  of  said  $20,000,  nor  rendered  any  professional 
service  in  and  about  said  suit,  since  the  commencement 
thereof. 

Upon  this  state  of  facts,  the  motion  to  set  aside  the  order 
must  be  allowed.  Neither  Felton  nor  Patterson,  being 
attorneys  or  counsellors  of  this  court,  had  any  authority  to 
sign  the  stipulation.  The  order  admitting  them,  as  a  matter 
of  comity,  to  appear  as  counsel  in  the  case,  only  authorized 
them  to  represent  the  plaintiff  before  the  court  in  the  argu- 
ment or  hearing  of  the  same,  and  noij  in  the  written  pro- 
ceedings or  out  of  court.  Nor  does  the  fact  that  their 
names  are  printed  on  the  complaint  as  ''of  counsel  for  the 
complainant''  affect  the  matter  one  wav  or  the  other.  These 
printed  names  are  not  their  signatures.  Besides,  not  being 
counsellors  of  this  court,  they  were  not  authorized  to  sign 
the  complaint  as  counsel.  Again,  an  attorney  who  appears 
only  as  counsel  in  a  case,  is  not  authorized  to  sign  a  stipu- 
lation for  a  continuance,  even  if  he  be  an  attorney  ^i^d  coun- 
sellor of  the  court  in  which  the  suit  is  pending.  The  conduct 
of  a  suit,  except  in  a  matter  arising  in  the  argument  or 
hearing  before  the  court,  is  exclusively  under  the  control 
of  the  attorney. 

Counsel  for  defendants  seek  to  avoid  the  force  of  these 
conclusions,  by  maintaining  that  it  appears  from  the  facts 
that  F.  and  P.  are  interested  in  the  subject  matter  of  the 
suit,  and  therefore  are  entitled  to  control  it,  and  that  in  any 
event,  having  undertaken  to  carry  on  and  prosecute  this 
suit,  they  are  the  attorneys  in  fact  or  agents  of  the  plaintiff 
for  that  purpose,  and  therefore  had  authority  to  sign  the 
stipulation. 

The  parties  on  the  record,  or  their  attorneys,  are  the  only 
ones  which  the  court  can  recognize  as  having   power  to 
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continae  or  discontinue  the  suit.  Whatever  interest  F. 
and  P.  may  have  in  the  event  of  the  suit,  or  the  subject 
matter  of  it,  as  between  them  and  the  plaint;iffs,  so  far  as 
this  motion  and  the  conduct  of  the  suit  is  concerned,  they 
are  strangers  to  the  proceeding. 

Upon  the  second  proposition  counsel  for  plaintiffs  insist 
that  it  appears  from  the  evidence  that  F.  and  P.  have 
abandoned  their  contract  with  the  plaintiffs,  and  refused  to 
perform  the  same,  and  therefore  they  are  no  longer,  if  ever, 
attorneys  in  fact  or  agents  of  the  plaintiffs. 

From  the  view  I  take  of  the  matter  it  is  not  necessary  to 
decide  this  question.  Section  35  of  the  judiciary  act  (1  Stat. 
92),  provides  that:  "  In  all  the  courts  of  the  United  States 
the  parties  may  plead  and  manage  their  own  cases  personal- 
ly, or  by  the  assistance  of  sucli  counsel  or  attorneys  at  law, 
as  by  the  rules  of  the  said  courts  respectively  shall  be  per- 
mitted to  manage  and  conduct  causes  therein." 

When,  in  this  court,  a  party  does  not  choose  to  manage 
his  cause  personally,  as  permitted  by  this  section,  he  can 
only  do  so  by  an  attorney  thereof.  He  cannot  appoint  an 
agent  not  an  attorney  of  this  court,  and  authorize  such 
agent  to  represent  him  in  the  suit.  But  when  a  party  makes 
his  choice  and  selects  an  attorney  of  this  court  to  conduct 
and  manage  his  case,  the  attorney  stands  in  his  place. 
Until  such  attorney  is  changed  or  discharged,  he  has  the 
exclusive  control  of  the  conduct  and  management  of  the 
suit.  He  cannot  give  a  release  or  discharge  the  cause  of 
action.  But  he  has  exclusive  control  of  the  remedy,  and 
may  continue  or  discontinue  it.  {OaiUard  v.  Smart,  6 
Cow.  383 ;  Kellogg  v.  Gilbert,  10  John.  220.)  His  client 
cannot  control  him  in  the  due  and  orderly  conduct  of  the 
suit.     (Anon.  1  Wend.  108.) 

Such  being  the  legal  effect  of  the  plaintiff's  selecting 
Messrs.  Logan  and  Shattuck  to  bring  and  manage  this  suit, 
and  represent  them  therein  before  this  court,  it  follows  that 
Elliot  could  not  authorize  F.  and  P.  to  sign  this  stipulation  for 
a  continuance,  or  otherwise  control  the  conduct  thereof,  be- 
cause he  no  longer  had  power  to  do  so  himself.  If  a  client 
cannot  control  his  attorney  in  the  conduct  of  a  suit,  he  cer- 
tainly cannot  constitute  or  authorize  an  agent  to  do  so. 
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It  matters  not,  then,  what  the  trtie  relation  is  between  the 
plaintiffs  and  F^  and  P. ;  they  not  being  parties  to  this  suit 
or  attorneysr  therein,  had  no  authority  to  sign  the  stipula- 
tion for  a  continuance.  The  order  for  continuance,  based 
thereon,  is  set  aeade. 


W.   J.   Whitney  v.  The  Scow-Schooner    Mary 

Gratwick.* 

DisTBior  CoPBT,  DisTBioT  OF  Caijfobnia. 
Febbuaby  3,  1873. 

1.  MAETrsB's  liiEK  FOB  Waoe9  unhKb  Statt  Statxttk. — The  master  of  a> 
yessel  exclasively  engaged  in  navigating  the  interior  waters  of  this  State 
may  maintain  a  libel,  in  nnir  for  his  wages  and  adyancea — when  a  lien 
therefor  is  created  by  the  State  law. 

Before  Hoffman,  District  Judge. 

Exceptions  to  libel.  The  facts  appeaor  in  the  opinion  of 
the  court. 

D.  J.  SuUivan,  for  libellant. 

Leander  Quint,  for  claimant. 

Hoffman,  J.  The  libel  in  this  case  is  filed  by  the  master, 
in  reniy  against  the  above  named  Teasel,  to  recover  his 
wages,  and  for  supplies  furnished  by  him  during  various 
voyages  between  different  places  on  the  bay  of  San  Fran' 
Cisco. 

The  claimant  excepts,  on  the  ground  that  the  master  has 
no  lien  on  which  to  maintain  a  libel,  in  rem,  for  wages  ot 
supplies. 

It  is  well  settled  that  in  all  suits  by  material  men,  for 
supplies,  repairs  or  other  necessaries  furnished  to  domestic 

Note. — *Thi8  case  was  afiirmed  by  Mr.  Justice  Fisu>  on  appeal  at  the  July 
Term,  1874,  of  the  circuit  court. 
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ships,  the  libellant  may  proceed,  in  rerriy  against  the  vessel 
wherever,  by  the  local  law,  a  lien  is  given  to  material  men  for 
each  supplies,  repairs  or  other  necessaries. 

This  right  was  expressly  recognized  by  rule  XII  of  the 
supreme  court,  and  though,  by  the  amended  rule  of  1859 
this  right  was  taken  away,  it  has  been  explicitly  declared 
by  the  supreme  court  that  the  amendment  was  not  adopted 
on  the  ground  of  any  supposed  want  of  jurisdiction  in  the 
admiralty  courts  to  enforce  such  liens,  but  on  considerations 
of  policy  and  convenience. 

In  1872  rule  XII  was  again  amended,  so  as  to  permit  all 
material  men  to  proceed  against  the  ship  in  rem.  This  last 
amended  rule  differs  from  the  origiiial  rule  of  1844,  in  not 
restricting  the  right  of  domestic  material  men  to  proceed, 
in  rerriy  against  the  vessel,  to  those  cases  where  a  lien  is 
given  by  the  local  law.  It  is  unnecessary  to  inquire  whether 
by  this  amended  rule  the  supreme  court  intended  to  over- 
turn the  authority  of  the  case  of  the  Gen.  Smith,  in  which 
it  was  held  that,  in  respect  to  materials  and  supplies  fur- 
nished a  ship  in  the  port,  or  State  to  which  she  belongs, 
the  case  is  governed  by  the  municipal  law  of  the  State; 
or  to  consider  whether  the  supreme  court  can,  by  adopt- 
ing a  rule  of  practice,  change  the  law  as  established  by  its 
own  judicial  decision  in  a  case  regularly  and  formally  sub- 
mitted to  it. 

For  the  purposes  of  this  case,  it  is  sufficient  to  say  that 
by  rule  XU  of  1844,  and  the  amended  rule  of  1872,  and  in 
numerous  decisions  both  of  the  supreme  and  district  courts^ 
the  principle  is  recognized,  that  where,  by  the  lex  lod  con- 
tractus, a  lien  is  attached  to  a  contract  maritime  in  its 
nature,  the  courts  of  admiralty  will  give  effect  to  the  right 
so  created  by  a  proceeding  in  rem. 

The  latest  case  to  which  this  principle  has  been  applied 
by  the  supreme  court,  is  ex  parte  McNeil,  13  Wall.  236. 

In  that  case  an  application  was  made  for  a  petition  to  the 
judge  of  the  United  States  district  court  for  the  eastern 
district  of  New  York,  to  restrain  him  from  enforcing  a  de- 
cree rendered  by  him  in  favor  of  a  pilot,  for  the  half  pilot- 
age allowed  by  the  laws  of  New  York,  to  pilots  whose  ser- 
vices have  been  offered  and  declined. 
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The  suit  does  not  appear  to  haye  been  in  form  in  rem. 
The  libel  was  filed  against  the  owners  of  the  Teasel,  who 
were  not  found;  the  vessel  was  then  attached,  whether  by  a 
process  in  rem  or  under  a  writ  of  foreign  attachment,  does 
not  clearly  appear.  But  the  court,  in  its  opinion,  states 
the  grounds  relied  on  in  support  of  the  application,  as  fol- 
lows: 

1.  That  the  district  court  had  no  jurisdiction  of  the 
cause  of  action  stated  in  the  libel;  and, 

2.  That  no  lien  existed  on  the  vessel  enforceable  in  the 
admiralty. 

With  reference  to  this  last  objection,  the  court  held  that 
though  a  State  law  cannot  give  jurisdiction  to  a*  national 
court,  it  may  yet  give  a  right  of  such  a  character,  that 
where  there  is  no  impediment  arising  from  the  residence  of 
the  parties,  the  right  may  be  enforced  itk  the  proper  national 
tribunal,  whether  it  be  a  court  of  equity,  of  admiralty,  or 
of  common  law. 

In  the  able  paper  on  "Admiralty,  rale  XEE,"  in  the 
American  Law  Review  for  October,  1872,  this  decision  is 
treated  as  establishing  not  only  that  the  tender  of  services 
by  a  pilot  is  a  maritime  transaction,  of  which  the  court  of 
admiralty  had  jurisdiction,  but  also  that  the  lien  of  the 
pilot  created  by  the  laws  of  New  York,  is  a  lien  enforce- 
able in  the  court  of  admiralty. 

The  same  principle  has  been  applied  in  several  instances 
by  the  district  courts  to  the  case  of  masters  of  foreign  ves- 
sels, where,  by  the  law  of  the  flag,  they  were  entitled  to  liens 
for  their  wages.  (The  ship  Netv  Jersey,  1  Pet.  Adm.  Dec. 
229;  the  Havana,  1  Sprague,  402;  the  schooner  George 
Preacoit,  1  Bued.  1;  the  ship  Sailor  Prince,  1  Beud.  461-71; 
the  Island  City,  Lowell's  Dec.  878;  the  bark  Pataasckidt, 
January  number  American  Law  Review  for  1873,  p.  361.) 

In  the  case  of  the  Young  Mechanic,  2  Curtis,  414,  Mr.  J. 
Curtis  considers,  in  an  elaborate  opinion,  the  nature  of  the 
lien  upon  domestic  ships,  created  by  local  law  in  favor  of 
material  men.  He  holds  that  it  is  identical  with  the  jus  in 
re  or  maritime  lien  given  by  the  maritime  law  to  material 
men  on  foreign  vessels. 
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It  seems  clear,  therefore,  that  the  master's  contract,  be- 
ing in  its  nature  maritime,  and  enforceable  in  the  admiralty 
by  a  suit  in  pei'sonam,  it  will  also  be  enforced  in  rem,  if,  by 
the  law  of  the  State  where  the  contract  was  made  and  the 
services  performed,  a  lien  in  his  favor  is  created. 

The  laws  of  this  State  declare,  in  the  most  explicit  terms, 
that  steamers,  vessels  and  boats  shall  be  liable  for  services 
rendered  on  board,  and  for  supplies  furnished  for  their  use 
at  the  request  of  their  respective  owners,  masters,  agents 
or  consignees,  and  that  such  causes  of  action  shall  consti- 
tute liens  upon  all  steamers,  boats,  vessels,  etc.  (Practice 
Act,  §317.) 

I  am  unable  to  perceive  how  the  master  who  has  rendered 
services  or  furnished  supplies  at  the  request  of  the  owner, 
agent  or  consignee,  can  be  deprived  of  the  benefit  of  these 
provisions. 

The  exceptions  must  be  overruled,  and  the  claimant  as- 
signed to  answer  on  the  merits. 


R*  R.  Craig  et  al.  v.  F.  H.  Fisher. 

CmcmT  Court,  District  op  Galifornu. 
February  4,  1873. 

1.  YzoiiATioN  OF  lnjuscnov. — ^Defendant  was  injoined  from  makiDg  or  sell- 

ing a  patented  "hose  pipe  provided  with  internal  radial  plates, "  designed 
to  straighten  the  stream  of  water  employed  in  hydraulic  mining  so  as  to 
throw  a  solid  stream.  After  the  injunction,  defendant  took  the  radial 
plates  out  of  old  worn-out  machines  sold  by  the  patentee,  inserted  them 
in  new  pipes,  and  sold  the  machines  thus  constructed:  Held,  that  this 
constitutes  a  new  machine,  and  not  merely  the  repair  of  an  old  one,  and 
is  a  violation  of  the  injunction. 

2.  Cautiok. — Parties  cautioned  against  experimenting  to  see  how  near  they 

can  come  to  the  violation  of  an  injunction,  and  escape  the  conse- 
quences. 

Before  Sawykr,  Circuit  Judge. 
Proceeding  for  contempt  in  violating  an  injunction. 
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M.  A.  Wheaton  and  M,  M,  Estee,  for  motion. 
B,  Morgan^  contra. 

Sawyer,  Circuit  Judge.  I  have  examined  carefully  the 
affidavits  and  counter^affidavits  presented  in  this  case;  also 
the  patent.  The  affidavits  of  the  defendant  do  not  meet 
specifically  the  particular  facts  alleged  in  the  affidavits  of 
the  complainant  as  to  the  acts  ol  the  party,  and  from  the 
affidavits  of  the  defendant  himself,  I  am  satisfied  that  he 
has  to  some  extent  manufactured  and  sold  machines  em- 
bodying the  patent.  I  am  not  satisfied  that  even  the  plates 
used  were  plates  that  were  either  sold  by  Craig,  or  by  au^ 
thority  of  the  party  owning  the  patent,  unless  possibly  it 
might  have  been  one  set.  However  that  may  be,  I  do  not 
think  he  has  any  right  to  take  the  plates,  even  if  Craig  had 
sold  the  machine  containing  them — to  take  plates  from  a 
worn-out  machine,  and  insert  them  in  another  pipe  to  be 
used  again.  The  patent,  it  seems  to  me,  is  very  clear  upon 
the  subject.  It  sets  out  the  nature  of  the  invention,  and 
what  the  claim  of  the  patent  is.  It  is  not  for  plates  with-^ 
out  the  pipe,  or  for  the  pipe  without  the  plates,  but  the 
pipes  and  plates  combined;  that  is  the  instrument  patented 
for  the  purpose  of  straightening  the  stream  of  water.  The 
language  of  the  claim  in  the  patent  is:  ''A  hose  pipe 
provided  with  internal  radial  plates  substantially  as  and  for 
the  purpose  herein  set  forth."  The  plates  are  nothing,  ex- 
cept as  used  in  connection  with  the  pipe.  If  the  pipe  is 
worn  out,  the  machine  is  gone,  so  far  as  that  machine  is 
concerned.  The  pipe  with  its  appliances  combined  is  the 
thing  patented.  The  plates  are  fixed  to  it  in  the  manner 
described,  and  for  the  purposes  indicated.  I  do  not  think 
the  defendant  is  entitled  to  take  the  old  plates  and  use 
them  in  a  new  pipe,  and  I  am  not  satisfied,  even  if  it  were 
so,  that  all  of  these  plates  were  ever  sold  or  made  by  the 
authority  of  the  patentee;  possibly  one  set  of  them  was;  it 
may  be  that  some  of  the  others  were,  but  if  they  were,  it  is 
not  satisfactorily  shown  to  be  so.  The  machines  made  and 
sold  by  defendant  are  essentially  new  machines — ^not  old 
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ones  repaired.  I  think,  clearly,  there  has  been  a  violation 
of  this  injunction,  and  from  the  facts  that  have  been  here 
set  forth,  and  the  fact  that  this  is  a  second  application,  it 
is  evident  that  the  defendant  did  not  intend  in  good 
faith  to  obey  the  injunction.  It  at  least  seems  to  be  so. 
On  the  hearing  of  the  former  application  I  discharged  the 
pariy  upon  payment  of  a  small  fine,  because  I  thought  it 
possible  that  he  had  honestly  mistaken  his  rights.  I  had 
grounds  to  suppose  so,  but  he  was  distinctly  admonished 
that  it  was  not  at  all  safe  to  experiment  with  a  view  of  see- 
ing how  near  he  could  come  to  violating  the  injunction,  and 
not  violate  it;  and  I  suggested  that  those  who  undertake  to 
see  how  near  they  can  come  to  doing  the  prohibited  thing 
without  passing  the  line  will  be  very  apt  to  overstep  the 
bounds,  and  make  themselves  amenable  to  the  law.  I  cau- 
tioned and  admonished  the  defendant  particularly  on  that 
point  here  before,  and  I  do  not  think  there  is  any  excuse 
on  this  occasion  for  the  violation  of  the  injunction.  It  may 
be  that  the  court  has  erred  in  issuing  the  injunction.  I  do 
not  claim  that  this  court  is  infallible.  If  the  court  has 
erred,  there  is  a  mode  provided  for  correcting  the  error,  but 
erroneous  or  not,  the  judgment  and  the  injunction  are  valid 
until  reversed  or  set  aside,  either  by  this  court  or  the  ap- 
pellate court,  and  the  process  of  this  court  must  be  re- 
spected. 

This  is,  as  I  said  before,  a  second  offense,  and  I  shall, 
therefore,  as  I  intimated  to  the  defendant  on  the  former 
occasion,  be  more  severe  in  punishment  than  I  was  then. 
The  punishment  then  was  light,  because  I  thought  it  likely 
that  the  party  had  not  in  bad  faith  intended  to  violate  the 
injunction;  but  I  am  not  satisfied  that  this  is  the  case  now; 
on  the  contrary,  I  think  it  clearly  appears  that  he  does  not 
intend  in  good  faith  to  observe  the  injunction. 

The  court,  therefore,  adjudges  the  defendant  in  contempt, 
as  charged  in  the  affidavits;  that  he  pay  a  fine  of  $500,  and 
pay  to  the  complainant  the  costs  of  this  proceeding,  to  be 
taxed  by  the  clerk,  including  $100  as  counsel  fee,  and  that 
he  be  imprisoned  in  the  county  jail  of  Santa  Clara  county 
for  the  period  of  five  days,  and  in  default  of  the  payment  of 
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the  fine  and  costs,  said  imprisonment  to  be  continued  until 
they  are  paid,  or  until  the  further  order  of  the  court. 

The  counsel  for  complainant  will  draw  a  judgment  in  ac- 
cordance with  this  order. 


Anne  Keene  v.  The  Bark  Whistler,  etc. 

DiSTBICT   COUBT,    DISTRICT   OF   GaLIFOBNIA, 

Febbuabt  24,  1873. 

1.  Liability  of  otbkb  Pabt  Ownbbs  fob  NEoiiioENCK  of  Mastkb  akd 
Pabt  Owmeb. — Where  a  libel  in  rem  was  filed  to  recover  damageR  for  in- 
juries to  goods  by  fire,  caused  by  the  alleged  negligence  of  the  master, 
who  was  also  part  owner,  but  not  by  the  design  or  neglect  of  the  other 
part  owners:  Held,  that  under  the  provisions  of  section  one  of  the  act  of 
March  3,  1851,  the  part  owners  personally,  and  also  their  interest  in  the 
vessel,  were  exempted  from  liability,  and  that  the  libel  must  be  dis- 
missed. 

Before  Hoffman,  District  Judge. 
D.  J.  Sullivan,  for  libellant. 
Millon  Andros,  for  claimant. 

HoFFMAir,  J.  The  damage  in  this  case  having  been 
caused  by  fire  ''happening  on  board"  the  above  vessel,  the 
burden  of  proof  is  on  the  libellant  to  show  that  such  fire 
was  caused  by  the  design  or  neglect  of  the  owner  or  owners 
of  the  vessel.     (Act  of  March  3,  1851,  sec.  1.) 

The  neglect  alleged  is  that  of  the  master  in  omitting  to 
place  sufiicient  dunnage  on  the  bilges  of  the  ship,  in  con- 
sequence of  which  the  water  in  the  bilges  came  in  contact 
with  lime  stowed  in  the  lower  hold,  thereby  causing  the 
fire  which  destroyed  the  libellant's  goods. 

I  have  very  carefully  examined  the  testimony,  and  have 
reached  the  conclusion  that  the  libellant  has  not  succeeded 
in  establishing  these  facts  by  a  preponderance  of  evidence. 
There  is  much  reason  to  believe  that  the  dunnage  was  in^ 
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sufficient.  Such  is  the  opinion  of  the  first  and  second 
mates,  and  several  other  witnesses.  Bat  it  is  to  be  ob- 
served that  the  cargo  was  stowed  under  the  immediate 
supervision  of  the  master,  who  may  be  presumed  to  have 
been  capable  and  skillful.  He  was  one  eighth  owner  in  the 
vessel,  and  had,  therefore,  an  additional  motive  not  to  en- 
danger her  safety,  as  well  as  that  of  the  cai^o,  by  failing  to 
protect,  by  all  reasonable  precautions,  lime  from  coming  in 
contact  with  water.  But  supposing  the  dunnage  to  have 
been  insufficient,  the  proofs  fail  to  establish  that  the  fire 
originated  in  the  manner  alleged.  It  seems  to  have  begun 
on  the  top  of  the  lime,  or  middle  of  the  tiers  of  lime  barrels, 
and  its  chief  effects  were  seen  on  the  beams,  etc.,  on  the 
port  side,  from  amidships  toward  the  wing. 

It  appears  at  first  to  have  been  on  all  sides  supposed  that 
the  fire  originated  in  the  lime  barrels.  But  a  closer  in- 
spection of  the  vessel  after  the  extinguishment  of  the  fire 
and  the  discharge  of  the  cargo  led  to  a  change  of  opinion. 
It  is  in  proof  that  one  of  the  mates  expressed  the  opinion 
that  the  fire  originated  in  the  furniture  of  the  libellant;  and 
although  he  now  assigns  to  it  a  different  origin,  he  admits 
that  he  may  have  made  the  statement  referred  to.  In  a 
» matter  so  incapable  of  demonstration,  and  resting  in  con- 
jecture rather  than  in  proofs,  I  do  not  feel  at  liberty  to  re- 
ject the  opinion  of  a  majority  of  those  who  had  the  best 
means  of  forming  a  correct  opinion,  and  who  seem  after  ex- 
amination to  have  abandoned  the  ideas  they  originally 
entertained. 

But  even  if  the  proofs  were  clear  in  favor  of  the  libellant, 
I  do  not  see  how  this  suit  can  be  maintained.  The  libel  is 
in  rem  against  the  vessel.  If  a  decree  passes  against  her, 
she  must  be  sold  (unless  bonded)  to  satisfy  the  decree. 
The  property  of  all  the  owners  will  thus  be  applied  to  the 
satisfaction  of  a  liability  incurred  by  one  of  them  alone. 

In  the  case  of  Walker  v.  Ihe  Iransporiation  Co.  (3d 
Wallace  150),  it  was  held  by  the  supreme  court  that  the  act 
of  1851  exempts  the  owners  of  vessels  in  cases  of  loss  by 
fire,  from  liability,  for  the  negligence  of  their  officers  and 
agents,  in  which  the  owners  have  not  directly  participated. 
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The  alleged  negligence  of  the  master  in  this  case  cannot 
therefore  be  imputed  to  an  owner  who  has  not  personally 
participated  in  such  negligence. 

The  circumstance  that  the  master  owned  an  eighth  in- 
terest in  the  vessel  can  have  no  effect  to  enlarge  the  lia* 
bilitv  of  his  co-owners. 

This  point  was  expressly  adjudged  by  the  king's  bench 
under  the  English  statute,  from  which  the  act  of  congress 
was  derived.  In  that  case  the  defendants  were  sued  jointly 
as  ship  owners,  and  it  was  urged  that  the  object  of  the 
statute  was  to  protect  the  owners  against  the  acts  of  their 
servants  and  not  against  their  own  acts;  that  the  loss  in 
question  was  occasioned  by  the  act  of  one  of  several  part- 
ners, and  that  therefore  the  whole  were  liable. 

But  the  court  held  that  co-owners  are  not  so  liable  under 
the  statute,  and  that  the  clause  exempting  them  from 
liability  for  the  acts  of  their  servants,  taken  in  connection 
with  that  which  preserves  the  liability  of  the  master  and 
mariners  for  their  own  acts,  must  be  construed  to  mean, 
that  if  the  master  be  sued  in  his  character  of  master,  he 
will  be  responsible  notwithstanding  that  he  is  a  part  owner; 
but  if  he  be  sued  as  one  of  the  part  owners,  with  the  other 
part  owners,  the  circumstance  that  the  loss  was  occasioned, 
by  his  fault  and  with  his  privity,  will  not  take  away  from 
the  other  part  owners  the  protection  which  the  statute 
intended  to  give  them.  (Wilson  v.  Dickson,  2  Bam.  and 
Aid.  p.  13.) 

The  principle  of  this  decision  was  approved  and  followed 
by  Dr.  Lushington,  in  the  case  of  the  Volant  (1  W.  Bob. 
383).  The  exemption  claimed  by  the  part  owners  in  that, 
as  in  the  preceding  case,  was  from  liability  beyond  the 
value  of  the  ship  and  freight,  but  the  rule  must  be  the 
same,  where,  as  in  cases  of  loss  by  fire,  the  exemption  con- 
ferred by  the  statute  is  from  all  liability  whatever. 

It  was  held  by  Dr.  Lushington  that  the  master,  as  part 
owner,  is,  together  with  the  other  part  owners,  protected  by 
the  statute.  But  if  he  has  been  guilty  of  neglect,  he  may 
be  held  responsible  beyond  the  value  of  the  ship  and 
freight,  in  a  suit  against  him  personally  as  master,  chaig- 
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ing  him  with  being  the  cause  of  the  damage  by  his  miscon- 
duct, and  that  this  cannot  be  done  directly  or  indirectly  in 
another  suit,  i.  e.,  &  suit  against  the  vessel. 

From  these  authorities,  it  results  that,  though  the  neg* 
ligent  master,  who  is  a  part  owner,  is  liable  personally  in 
either  capacity  for  the  loss  caused  by  his  negligene,  the 
other  innocent  part  owners  are  protected  by  the  statute,  in 
a  suit  brought  against  all  the  part  owners  jointly  or  in  rem 
against  the  vessel,  where  the  property  must  necessarily  be 
taken  to  satisfy  the  decree;  or,  if  she  has  been  bonded,  the 
owners  must  satisfy  the  decree  out  of  their  own  funds.  The 
libel  must  therefore  be  dismissed. 


In  re  Hope  Mining  Company. 

District  Court,  District  of  Nevada. 
March  14,  1873. 

) .  CouNSKii  Fbe  as  Costs. — ^Where  services  of  counsel  are  rendered  for  the 
benefit  of  a  special  fund  of  a  class  of  creditors,  and  in  opposition  to  the 
interests  of  the  general  creditors,  a  counsel  fee  will  not  be  allowed  out 
of  the  general  fund  in  excess  of  the  statutory  allowance  of  twenty 
dollars. 

Before  Hillyeb,  District  Judge, 

Petition  in  bankruptcy  for  the  allowance  of  a  couusel  fee 
oat  of  the  fund. 

Jonas  Seely,  for  petitioners. 

W.  E.  F.  Deal,  for  respondents. 

Hillyeb,  J.  This  is  a  petition  by  counsel  of  certain 
creditors  for  the  allowance  of  a  counsel  fee  out  of  the  fund 
upon  this  state  of  facts :  Some  fifty  creditors  proved  claims 
against  the  estate  with  security,  the  security  in  each  case 
consisting  of  a  lien  given  by  a  statute  of  this  State  for  their 
wages  as  laborers.     The  assignee  filed  a  petition  against 
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two  of  these  creditors,  alleging  the  invalidity  of  the  liens, 
and  praying  that  they  might  be  set  aside.  The  creditors 
answered;  the  petition,  after  argument  of  counsel,  was  de^ 
nied;  the  case  was  then  taken  by  the  assignee  to  the  circuit 
court,  and  there  affirmed.  The  counsel  who  acted  for  the 
lien  creditors  in  that  proceeding  now  petition  for  the  allow- 
ance of  a  fee  out  of  the  general  fund,  alleging  that  their  ser- 
vices were  really  for  the  benefit  of  all  the  lien  creditors. 
The  register  certified  that  $500  is  a  reasonable  fee. 

I  hesitated  at  first  about  refusing  to  allow  this  fee  as 
asked,  because  it  certainly  seems  equitable  that,  the  gen^ 
eral  creditors  having  through  the  assignee  put  the  special 
creditors  to  this  expense,  their  fund  should  pay;  but  fur- 
ther examination  and  reflection  convinced  me  that  this  is 
not  a  proper  case  for  such  an  allowance.  The  equitable 
ground  which  exists  for  it  is  the  same  that  is  found  in 
every  ordinary  suit  at  law  or  in  equity,  where  the  almost, 
if  not  quite  universal,  rule  is,  that  each  party  pays  his  own 
counsel  fee.  The  prevailing  party  is  entitled  to  costs,  and 
the  taxable  costs  are  fixed  by  the  statute  with  particularity. 
The  taxable  costs,  as  a  general  rule,  are  far  from  recom- 
pensing the  party  for  his  actual  disbursements,  to  say  noth- 
ing of  loss  of  time  and  the  vexation  of  the  suit;  but  the 
remedy  for  this  must  be  applied  by  the  legislature,  not  by 
tlie  courts.  In  the  court  of  chancery  of  England  compen- 
sation to  the  successful  party  is,  in  some  cases,  more 
nearly  reached  by  the  taxation  of  costs  ''as  between 
solicitor  and  client,"  but  our  courts  must  be  governed,  in 
all  cases  to  which  it  applies,  by  the  law  of  congress  regu- 
lating this  matter  of  costs. 

This  application  ought  in  strictness  to  have  been  made 
to  the  court  on  the  hearing  of  the  original  petition.  That 
petition,  under  the  bankrupt  act,  was  heard  and  deter- 
mined as  in  a  court  of  equity,  and  was,  practically,  a  suit  in 
eijuity  to  avoid  the  liens.  The  question  then  would  have 
lH>en,  aud  now  really  is,  whether  the  lien  creditors,  the  re- 
spouvlents,  tlieu  were  entitled  to  tax  this  fee  as  costs.  It  is 
clear  that  the  court  then  could  not  have  lawfully  allowed 
any  other  fee  to  be  taxed  than  the  twenty  dollars  given  by 
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statute  as  solicitors  fee  upon  a  final  bearing  in  equity. 
The  law  is  imperative  that  ''no  other  compensation  shall 
be  taxed  and  allowed."     (10  Stat,  at  large,  161.) 

Whenever  the  courts  of  bankruptcy  have  allowed  a  coun- 
sel fee  out  of  the  fund,  it  has  been,  universally,  upon  the 
principle  that  the  services  were  rendered  for  the  benefit  of 
the  fund  out  of  which  payment  is  asked.  The  creditor  who 
files  a  petition  for  an  adjudication  of  bankruptcy  against  a 
debtor,  if  successful,  raises  a  fund  in  which  all  other  cred- 
itors share  wifch  him  pro  rata^  and  the  courts  uniformly 
allow  him,  out  of  the  fund  which  is  the  result  of  his  exer- 
tions, his  costs  and  reasonable  expenses,  including  a  coun- 
sel fee.  Such  an  allowance  has  often  been  made  in  this 
court,  and  is,  I  think,  in  accord  with  the  practice  of  courts 
of  equity  in  analogous  cases,  and  also  sanctioned  by  sec- 
tion twenty-eight  of  the  act  when  the  proceeding  is  for  the 
benefit  of  the  fund.  But  the  services  in  the  present  case 
were  for  the  benefit  of  the  special  fund  of  a  class  of  credit- 
ors, and  in  opposition  to  the  interests  of  the  general  cred- 
itors out  of  whose  fund  the  allowance  is  sought;  therefore, 
the  counsel  who  now  petition  do  not  bring  themselves 
within  the  rule  stated.  The  language  of  a  recent  case  to 
which  I  assent,  is  this:  ''In  order  to  justify  an  order  that 
the  assignee  pay  such  claim  (counsel  fee),  it  must  be  clearly 
shown  that  the  alleged  services  were  properly  and  neces- 
sarily rendered  for  the  purpose  of  benefiting  or  preserving 
the  estate  of  the  bankrupts,  in  the  interests  of  the  general 
creditors,  and  not  in  the  interest  of  any  creditor  or  class  of 
creditors."    {In  re  Jaycox  and  Ghreen^  7  N.  B.  B.  140.) 

The  prayer  of  the  petition  is  denied. 


The  United  States  v.  W.  D.  Pacie, 

District  Court,  District  op  Oregon. 
March  17,  1873. 

1.  IsTDicTMEMT — SuFFiciENCT  OF. — An  indictment  whioh  charges  the  defend- 
ant with  carrying  on  the  business  of  a  wholesale  liquor  dealer  without 
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the  payment  of  a  special  tax  therefor,  at  a  certain  place,  coutinnously^ 
between  certain  dates,  is  sufficient  without  stating  the  means  or  circum- 
stances by  which  he  became  such  dealer. 
2.  1  Sawyjsb,  507,  Affibmed. — The  rule  upon  this  subject  laid  down  in  Umr- 
kd  States  y.  Howard,  1  Sawyer,  507,  affirmed. 

Before  Deadt,  District  Judge. 
Addison  C.  Cribbs,  for  plaintiff. 
Benton  Killing  for  defendant. 

Deady,  J.  The  indictment  in  this  case  is  found  under 
section  44  of  the  act  of  July  20,  1868  (15  Stat.,  142),  as 
amended  by  the  act  of  June  6,  1^72  (17  Stat.,  240),  and 
charges  that  the  defendant  "  did,  on  February  10,  1873, 
and  continuously  thereafter,  until  March  6  of  the  same 
year,  exercise  and  carry  on  the  business  of  a  wholesale 
liquor  dealer,  without  paying  the  special  tax  therefor."  The 
defendant  demurs  to  the  indictment  because  the  particular 
facts  constituting  the  crime  are  not  stated  therein. 

Among  other  things,  said  section  forty-four  provides, 
substantially,  that  any  person  who  shall  carry  on  the  busi- 
ness of  a  wholesale  liquor  dealer,  without  having  paid  the 
special  tax  as  required  by  law,  shall  be  punished  as  therein 
provided;  and  subdivision  five  of  section  fifty-nine  of  said 
act,  as  amended  by  the  act  of  April  10,  1869  (16  Stat.  42), 
and  the  act  of  June  6,  1872  (17  Stat.  240),  declares  that 
"every  person  who  sells,  or  offers  for  sale,  foreign  or  do- 
mestic distilled  spirits,  or  wines,  in  quantities*of  not  less 
than  five  gallons  at  the  same  time,  shall  be  regarded  as  a 
wholesale  liquor  dealer." 

Counsel  for  the  demurrer  insist  that  the  indictment 
should  not  only  state  that  the  defendant  carried  on  the 
business  of  a  wholesale  liquor  dealer,  but,  also,  the  means 
or  particular  acts  whereby  he  carried  it  ou — as  that,  at  a 
time  and  place  named,  he  sold  distilled  spirits,  wines  or 
malt  liquors,  or  offered  them  for  sale,  and  in  what  quanti- 
ties. 

In  United  States  v.  Howard^  1  Sawyer,  507,  this  court  held 
that:  ''An  indictment  which  charges  a  defendant  with  oar- 
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rjing  on  the  business  of  a  retail  liquor  dealer,  without  pay- 
ment of  a  special  tax,  at  a  certain  place,  continuously, 
between  certain  dates,  is  sufficient,  without  stating  the 
means  or  circumstances  by  which  he  became  such  retail 
dealer." 

The  statute  makes  no  difference  in  the  de&nition  of  a  re- 
tail and  wholesale  liquor  dealer,  except  as  to  quantity;  and 
if  such  an  indictment  is  good  in  the  one  case  it  must  be  in 
the  other. 

The  general  rule,  which  requires  that  the  indictment 
should  not  only  contain  the  description  of  the  crime  charged, 
but  also  those  particular  facts  and  necessary  circumstances, 
by  which  it  is  constituted  and  identified,  is  admitted.  But 
this  case  falls  within  the  exceptions  to  the  rule,  where  the 
crime  is  habitual  character  or  conduct,  and  consists  of  a 
frequent  repetition  of  similar  acts,  such  as  the  case  of  a 
barrator,  scold,  etc. 

In  re  Lindaar  (7  Blatch.,  249),  the  petitioner  had  been 
indicted  for  being  engaged  and  concerned  in  the  business 
of  a  lottery  ticket  dealer,  without  any  statement  showing 
how  or  by  what  means  he  was  so  engaged  and  concerned. 
Having  plead  guilty  and  been  sentenced  to  imprisonment, 
he  subsequently  applied  for  a  writ  of  habeas  corpus^  on  the 
ground  that  as  no  crime  was  charged  in  the  indictment, 
therefore  the  judgment  was  erroneous  and  void.  The  writ 
was  denied ;  but  on  the  argument  no  objection  seems  to 
have  been  made  to  the  sufficiency  of  the  indictment  in  this 
respect. 

In  U.  8-  V.  Fox  (LowellV  Decisions,  201),  the  defendant 
was  indicted  for  carrying  on  the  the  business  of  a  distiller, 
on  September  1,  1866,  and  on  divers  other  days  up  to  and 
until  December  10  of  the  same  year.  After  a  verdict  of 
guilty  the  defendant's  counsel  moved  in  arrest  of  judgment. 
One  of  the  grounds  of  the  motion  was,  that  the  indictment 
did  not  charge  a  crime,  because  it  did  not  state  the  particu- 
lar acts  which  would  show  that  the  defendantwas  a  distiller. 
In  passing  upon  this  point  the  court,  Lowell,  J.,  said:  ''As 
I  have  had  occasion  to  observe  in  another  case,  the  prece- 
dents prescribe  a  very  simple  form  of  charging  such  a  crime 
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as  this  *  *  *  *  .  And  in  general  when  the  charge  is, 
that  a  certain  trade  has  been  carried  on,  or  that  the  defendant 
has  sustained  a  particular  character,  as  that  of  a  barrator, 
scold,  etc.,  it  is  not  essential  to  set  out  the  particular  acts 
which  go  to  make  up  the  trading  or  course  of  life.  It  would 
be  otherwise  if  each  act  were  a  crime  ;  or  if  by  the  statute 
definition  a  fixed  number  of  separate  acts  made  up  the 
crime."  Notwithstanding  the  able  and  ingenious  argument 
of  counsel  for  the  demurrer,  I  am  satisfied  with  the  ruling 
in  U.  S.  V.  Howard.  In  principle  and  circumstances  the 
cases  are  exactly  alike. 

Because  the  statute  has  declared  who  shall  be  regarded 
as  a  wholesale  or  retail  liquor  dealer,  the  rule  of  pleading 
in  this  class  of  cases  is  not  changed.  In  this  respect  the 
statute  is  simply  a  rule  of  evidence,  prescribing  what  shall 
be  sufficient  evidence  of  the  fact  that  a  party  did  carry  on 
either  of  these  trades  or  businesses. 


In  re  George  P.  Morrill. 

District  Court,  District  or  Nevada. 
March  17,  1873. 

1.  Payment  by  Note. — A  surety  may  pay  the  debt  for  which  he  is  contin. 

gently  liable,  go  as  to  satisfy  the  requirements  of  section  nineteen  of  the 
bankrupt  act,  by  giving  his  individual  note,  if  such  note  is  expressly 
received  as  payment. 

2.  MoBTGAOK. — A  mortgage  fraudulent  and  void  as  to  creditors,  is  so  as  to 

the  assignee  in  bankruptcy. 

3.  Chattbl  Mobtgage — Mobtgageb  Not  Taks^g  Possession. — By  statute  in 

Nevada,  a  chattel  mortgage  is  void  as  to  creditors,  unless  immediate 
possession  of  the  mortgaged  property  is  taken  and  retained  by  the 
mortgagee. 

4.  Same. — Independent  of  the  statute,  a  mortgage  of  goods  is  fraudulent 

and  void  as  to  creditors,  if  the  mortgagor  is  allowed  to  remain  in  pos- 
session of  and  sell  and  traffic  with  them  as  his  own. 

Before  Hillyer,  District  Judge. 

Petition  filed  by  John  Piper,   praying  that  a  security 
proved  by  him  may  be  adjudged  a  valid  lien  upon  certain 
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personal  property  now  in  the  possession  of,  and  about  to 
be  sold  by,  the  assignee. 

The  material  facts  are  these:  In  the  fall  of  1866,  the 
bankrupt  was  the  owner  of  a  drug  store  in  Virginia  city, 
and  being  indebted  to  Hostetter,  Smith  &  Dean,  of  San 
Francisco,  conveyed  the  whole  stock  and  business  to  them, 
with  a  verbal  understanding  that  when  paid  out  of  the  busi- 
ness they  should  convey  the  property  back  to  him.  In 
January,  1867,  Morrill  went  back  into  possession  of  the 
store  and  goods,  and  carried  on  business  as  agent  of  Hos- 
tetter, Smith  &  Dean,  and  so  continued  until  May  1  of  that 
year,  at  which  time  one  Van  Voorhies,  a  brother-in-law  of 
Morrill,  at  Morrill's  request,  advanced  $4,000  to  Hostetter, 
Smith  &,  Dean,  and  took  from  them  a  bill  of  sale,  absolute 
on  its  face,  but  accompanied  with  a  verbal  understanding 
between  Morrill  and  himself,  that  when  he  was  paid  he 
should  deed  back  to  Morrill.  There  was  no  change  of 
possession  at  this  time.  Morrill  remained  in  the  store  con- 
ducting the  business,  as  he  says,  as  agent  of  Van  Voorhies. 
This  continued  until  May  31,  1870,  Morrill,  in  the  mean- 
time, making  some  payments  out  of  the  proceeds  of  the 
business  to  Van  Voorhies.  On  the  last  named  date,  Mor- 
rill induced  Piper,  the  petitioner,  to  join  with  him  in  mak- 
ing a  joint  and  several  note  to  one  Drexler  for  $1,200.  The 
money  so  raised,  being  the  balance  due  him,  was  paid  to 
Van  Voorhies,  and  under  Morrill's  direction  he  made  a  bill 
of  sale  to  Piper.  This  bill  of  sale  was  absolute  on  its  face, 
and  purported  to  convey  to  Piper  the  whole  stock  of  drugs, 
property  used  in  carrying  on  the  business,  and  fixtures. 
It  was,  however,  accompanied  with  this  verbal  understand- 
ing :  That  Morrill  should  remain  in  possession,  and  cany 
on  the  business  in  his  own  name^  until  such  time  as  Piper 
should  please  to  take  possession;  that  when  Piper  did  take 
possession  he  was  not  to  ''sell  out  the  business,"  but  con- 
duct it  until  he  was  paid,  or  the  note  on  which  he  was 
liable  for  Morrill  had  been  paid  out  of  the  proceeds.  After 
this  bill  of  sale,  Morrill  remained. in  possession,  put  up  a 
sign  bearing  his  own  name,  and  carried  on  the  business  in 
his  own  name,  buying,  selling  and  dealing  with  the  prop- 
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erty,  in  all  respects,  as  owner.  Piper  never  attempted  to 
take  possession  until  October,  1872,  when  Morrill,  fearing 
other  creditors  of  his  would  put  him  into  bankruptcy,  sent 
word  to  Piper,  by  one  Kaneen,  a  mutual  friend,  that  he 
had  better  take  possession,  whereupon  a  new  bill  of  sale  of 
everything  in  and  about  the  store  was  made  bj  Morrill  to 
Piper,  and  possession  taken  by  him  about  a  month  before 
the  commencement  of  proceedings  in  bankruptcy  against 
Morrill.  Piper  took  possession,  in  the  language  of  Morrill, 
with  the  understanding  that  he  was  to  carry  on  the  busi- 
ness  until  the  receipts  paid  him;  he  was  not  to  sell  out  the 
business;  and  after  Piper  was  thus  paid,  he  was  to  deed 
back  to  him,  Morrill.  Before  proving  his  claim.  Piper 
gave  Drexler  his  individual  note  in  payment  of  the  joint 
one  of  himself  and  Morrill,  taking  a  receipt  from  Drexler, 
which  shows  that  the  new  note  was  received  in  full  payment 
of  the  old  one. 

Mitchell  &  Stone,  lor  petitioner* 

David  Bixler,  for  respondent. 

Hillyer,  J.  Piper  being,  as  between  himself  and  Mor- 
rill, a  surety,  the  assignee  objects  that  he  has  not  paid  the 
debt  for  which  he  was  contingently  liable,  as  he  is  re- 
quired to  do  by  section  nineteen  of  the  bankrupt  act,  before 
he  is  entitled  to  prove  his  claim. 

Piper's  individual  note  having  been  received  expressly  as 
payment,  satisfied  the  original  contract  Drexler 's  remedy 
upon  it  is  gone.  Piper,  therefore,  has  paid  the  debt. 
(Sheehy  v.  MandeviUe,  6  Cr.  253;  Downey  v.  Hicks,  14  How. 
240;  In  re  Ouimette,  1  Sawyer's  Rep.  47.) 

It  was  next  argued  very  earnestly  for  Piper  that,  admitting 
the  transfer  to  be  fraudulent  and  void  as  to  creditors,  if  it 
is  good  as  between  Morrill  and  Piper,  the  assignee  in 
bankruptcy  represents  the  bankrupt,  takes  the  property 
subject  to  all  equities  existing  at  the  time  of  commence- 
ment of  proceedings  in  bankruptcy,  and  cannot  avoid  a 
transfer  which  the  bankrupt  could  not.  This  is  no  longer 
an  open  question  in  this  circuit  since  the  decision  of  Saw- 
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YER,  Circuit  Judge,  in  Edmondson  v,  Hyde,  ante,  205, 
holding  expressly  that  if  a  transfer  of  property  is  void  as  to 
creditors  it  is  so  as  to  the  assignee;  and  since  Judge  Saw- 
yer's decision  the  Supreme  Court  of  the  United  States  has 
upheld  the  same  doctrine,  saying  that  when  a  sale  is  fraud- 
ulent and  void  as  to  the  creditors  of  the  bankrupt,  the  as- 
signee is  authorized  by  the  express  terms  of  the  fourteenth 
section  of  the  bankrupt  act  to  pursue  the  property  so 
attempted  to  be  transferred.  {Alien  v.  Mmey,  17  Wal, 
352.) 

The  principal  question  in  the  case  remains.  If  the  con- 
veyance to  Piper  is  to  be  regarded,  as  it  was  on  the  argu- 
ment, as  a  mortgage,  is  it  a  valid  security  as  against  the 
creditors  of  Morrill?    It  is  not,  for  two  reasons : 

Firstly —  It  is  invalid,  except  between  the  parties,  be- 
cause Piper  did  not  take  and  retain  possession  as  required 
by  law.  Section  sixty-six  of  an  act  of  the  State  of  Nevada 
concerning  conveyances  contains  this  provision:  **  No  mort- 
gage of  personal  property  hereafter  made  shall  be  valid 
against  any  other  person  than  the  parties  thereto,  unless 
possession  of  the  mortgaged  property  be  delivered  to  and 
retained  by  the  mortgagee."  This  provision  is  copied  word 
for  word  from  a  statute  of  California,  and,  at  the  time  of  its 
adoption,  had  been  construed  by  the  supreme  court  of  that 
State,  so  that  it  may  be  presumed  the  language  was  used 
with  reference  to  the  interpretation  given  it  by  the  courts 
of  the  State  whence  it  was  taken.  {Ash  v.  Parkinson,  5 
Kev.  15.)  The  constmction  given  by  the  supreme  court  of 
California  is,  that  the  delivery  of  possession  must  be  imme- 
diate, and  that  a  mortgage,  void  at  its  inception  for  want  of 
such  delivery,  is  not  made  valid  by  a  subsequent  taking  of 
possession  before  a  creditor  acquires  his  lien.  (Chene^y  v. 
Falmer,  6  Cal.  121;  Woods  v.  Bugbee,  29  lb.  471;  Edmond- 
son  V.  Hyde,  supra. 

This,  it  seems  to  me,  is  the  true  rule,  and  carries  out 
effectually  the  intention  of  the  legislature.  The  weight 
of  authority  in  this  country  seems  to  be  that  in  these  cases, 
in  the  absence  of  any  statute  law  to  the  contrary,  fraud  is  a 
question  of  fact  for  a  jury,  and  that  the  retention  or  posses- 
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sion  by  a  vendor  or  mortgagor  is  not  per  ae  fraud.  (Warner 
V.  Horforiy  20  How.  448.)  And,  also,  that  a  delivery  of 
possession  before  a  creditor  acquires  a  lien  on  the  goods  is 
sufficient.  (Cluie  v.  Steele,  6  Nev.  355,  and  cases  there 
cited.)  The  section  in  question  is,  then,  not  merely  declar- 
atory of  the  common  law;  it  is  remedial.  In  the  first  place, 
since  the  statute,  the  retention  of  possession  by  the  mort- 
gagor is  fraud,  per  se,  as  to  all  persons  except  the  parties, 
and  no  longer  a  question  of  fact  for  the  jury.  In  the  sec- 
ond place  there  must  be  a  change  of  possession  at  the  time 
the  mortgage  is  made,  thus  curing  that  defect  in  the  com- 
mon law  which  allowed  the  mortgagor  to  remain  in  posses- 
sion  of  the  mortgaged  property,  notwithstanding  the  mort- 
gage,  and  enabled  him  to  appear  as  owner  of  the  goods,  to 
those  dealing  with  him,  and  obtain  a  false  credit  upon  the 
strength  of  this  possession  and  apparent  ownership.  To 
hold  that  the  mortgagee,  after  permitting  the  mortgagor  to 
retain  possession  of  the  mortgaged  property  more  than  two 
years,  can,  as  is  argued,  by  taking  possession  a  short  time 
before  the  bankruptcy  proceedings  are  commenced,  make 
his  mortgage  good  as  against  those  who  have  become  cred- 
itors of  the  mortgagor  during  those  two  years,  will  strip  of 
all  remedial  force  and  practically  repeal  this  statute,  and 
this  I  shall  not  be  the  first  judge  to  do.  The  case  of  Clute 
V.  Steele,  supra,  in  which  the  supreme  court  of  Nevada  held, 
upon  a  sale  of  personal  property  not  accompanied  with  an 
immediate  change  of  possession,  ^'that  a  delivery  before 
the  attachment  of  any  lien  of  a  creditor  will  satisfy  the  law 
and  validate  the  sale,"  is  not  decisive  in  this  case.  The 
court  was  dealing  with  other  sections  of  the  statute,  the 
language  of  which  differs  essentially  from  section  sixty-six. 
Secondly — This  mortgage  is  fraudulent  and  void  as  to 
creditors,  independent  of  the  statute.  Taking  the  bill  of 
sale  and  accompanying  agreement  together,  it  appears  that, 
notwithstanding  the  mortgage,  the  mortgagor  was  to  remain 
in  possession  of  the  goods  and  continue  to  sell  and  traffic 
with  them  as  his  own,  so  long  as  the  mortgagee  pleased. 
This  was,  in  fact,  done  for  over  two  years  with  the  know- 
ledge and  acquiesence  of  the  mortgagee.     There  is,  on  this 
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point,  a  direct;  conflict  among  the  State  courts  not  to  be 
reconciled.  In  some,  as  in  those  of  Massachusetts,  Maine 
and  Michigan,  the  fact  that  the  mortgagor  is  left  in  posses- 
sion with  permission  to  sell  and  deal  with  the  goods,  is  con- 
sidered presumptive  evidence  of  fraud  only,  which  may  be 
explained  by  proof  that  the  mortgage  was  in  fact  bona  fide. 
The  weight  of  authority,  however,  in  the  State  courts  ap- 
pears to  be  that  the  fraud  in  such  case  is  an  inference  of 
law,  and  that  as  to  creditors  the  mortgage  is  void.  Such  is 
the  rule  in  New  York,  New  Hampshire,  Ohio,  Illinois  and 
some  other  States,  and  which  is  decisive  here  in  the  supreme 

court  of  the  United  States.  In  Leavenioorth  v.  Hiinty  11 
Wall.  391,  the  mortgagors  remained  in  possession  of  the 
goods,  and  the  testimony  tended  to  show  that  they  con- 
tinued to  sell  the  goods  with  the  assent  of  the  mortgagee, 
and  the  court  says:  **If  the  facts  were  found  by  the  jury, 
which  the  testimony  tended  to  establish,  the  mortgage  was 
fraudulent  and  void  as  to  creditors,"  citing  Oriatvold  v.  Shel- 
don,  4  Com.  681;  and  WoodY.  Loiory,  17  Wend.  492;  see, 
also,  Lukins  v.  Aird,  6  Wall.  78;  Paul  v.  Crooker,  8  N.  H. 
288;  CaUin  v.  Currier,  1  Sawyer's  Rep.  7. 

The  second  bill  of  sale  to.  Piper  was  so  clearly  a  void 
transfer  under  the  thirty-flfth  section  of  the  bankrupt  act, 
that  all  claim  under  it  was  abandoned  on  the  argument. 

So  much  of  Piper's  proof  as  sets  up  a  security  must  be 
expunged  from  the  assignee's  record  of  claims.  It  is  so 
ordered. 


HOCKHOLZER   ET   AL.    V.  ThOMAS   EaGER   ET   AL. 

CiKCUiT  Court,  District  or  Nevada. 
March  17,  1873. 

1.  iNJi^cnoN  IN  Patent  Cases.— If  there  has  been  no  trial  of  the  right  at 

law,  plaintiff  must  show  an  excIuBive  possessiuu  and  exercise  of  the 
right  before  an  Injunction  Mdll  be  granted . 

2.  Same — Laches. — A  delay  of  eighteen  months,  after  knowledge  of  an  in- 

fringement, in  applying,  is  of  itself  good  ground  for  refusing  an  inter- 
locutory injunction. 
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3.  Same — Inconyeniencb  to  Pab^ies. — Where  plaintiff  will  suffer  little,  and 
defendant  great  inconvenience  and  expense,  an  interlocutory  injunction 
oaght  to  be  denied. 

Before  Hillyer,  District  Judge. 

Clarke  &  Wells,  for  plaintiffs. 
Mesick  &  Wood,  for  defendants. 

Hillyer,  J.  Suit  to  enjoin  the  defendants  from  infring- 
ing a  patent  granted  to  the  complainants  for  an  improved 
machine  for  framing  timbers. 

The  case  is  before  the  court  upon  a  motion  for  an  inter- 
locutory injunction,  and  was  heard  upon  bill,  answer  and 
affidavits. 

By  the  application  of  a  few  well-settled  principles,  it  will 
appear  that  the  motion  cannot  be  granted.  There  has  never 
been  any  trial  at  law  of  the  validity  of  the  patent,  and  T^hile 
there  may  be  a  right  to  an  injunction  without  such  trial, 
the  facts  which  must  be  shown  to  establish  that  right  are 
clearly  pointed  out  by  the  authorities.  Some  of  the  nec- 
essary facts  are :  a  patent,  long  possession,  and  infringe- 
ment; and  these,  when  proved,  give  a  prima  facie  right  to 
an  injunction.  (Curtis  on  Pat.  sec.  414.)  Something 
more  than  a  grant  of  letters  patent  must  be  shown;  some- 
thing which)  in  the  absence  of  a  trial  at  law,  may  take  its 
place  in  establishing,  or  presumptively  establishing,  the 
validity  of  the  patent.  This  may  be  done  by  showing  an 
exclusive  possession  and  exercise  of  the  right  granted.  In 
proof  of  such  possession  it  must  appear  that  the  patentee 
after  the  grant  of  his  exclusive  right  has  proceeded  to  exercise 
that  right  for  some  years  without  being  disturbed.  {Orr  v. 
Liiilefitld,  1  W.  and  M.  13.)  This  he  may  prove  by  show- 
ing that  he  has  manufactured  and  sold  machines  repeatedly, 
or  has  sold  to  others  the  right  to  make,  vend  and  use  the 
thing  patented,  and  if  the  public  acquiesce  in  this  exclusive 
exercise  of  his  right,  it  affords  some  ground  for  presuming 
that  the  patent  is  valid.  The  complainants  have  estab- 
lished nothing  of  this  kind.  Neither  in  their  bill  nor  in 
their  affidavits  is  it  shown  that,  since  the  grant  of  their  letters 
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patent,  they  have  in  any  manner  exercised  the  right  granted. 
They  have,  so  far  as  appears,  never  since  that  time  made, 
neither  sold  nor  used  a  single  machine,  nor  sold  the  right  to 
do  so  to  others.  All  that  they  show  is  the  making  and  putting 
in  operation  of  one  machine,  not  in  all  respects  like  the  one 
patented,  more  than  a  year  before  the  date  of  their  patent; 
and  since  that  date  the  use  of  this  machine  by  the  Savage 
Mining  Company.  This  raises  no  higher  presumption  that 
the  patent  is  valid  than  that  instrument  itself  furnishes;  it 
does  not  make  even  a  prima  facie  case  for  the  patentees  on 
this  motion  before  a  trial  at  law. 

Another  reason  for  denying  the  motion  may  be  found  in 
the  length  of  time  the  complainants  have  slept  upon  their 
rights,  if  any,  under  the  patent.  The  defendant  Eager,  for 
more  than  eighteen  months,  had  been  using  the  machine 
alleged  to  be  an  infringment  with  complainants' knowledge, 
and  at  the  very  door  of  one  of  them,  before  suit  was 
brought.  An  interlocutory  injunction  has  been  refused  for 
far  less  laches  than  this.     (Curtis  on  Pat.  sec.  417.) 

In  addition  to  these  considerations,  it  is  the  duty  of  the 
court  to  regard  the  comparative  expense  and  inconvenience 
to  which  the  parties  will  be  subjected  in  case  of  granting 
the  injunction  on  the  one  hand,  or  withholding  it  on  the 
other.  The  defendants  have  made  and  are  using  but  one 
machine,  so  that  they  are  neither  forestalling  the  market 
nor  multiplying  suits  for  infringement  in  the  event  that  the 
patent  is  ultimately  declared  valid.  They  are  now  framing 
with  their  machine  nearly  all  of  the  vast  quantity  of  timber 
used  in  the  principal  mines  of  Virginia  City  and  Gold  Hill. 
These  n^ines  cannot  be  supplied  with  framed  timber  by  any 
other  means  than  their  machine,  except  at  greatly  increased 
prices  and  after  much  delay.  The  effect  of  an  injunction 
would  be  to  close  up  suddenly  the  defendant's  business,  and 
cause  them  great  damage;  and  not  only  this,  but  would  be 
productive  of  great  expense  and  inconvenience  to  third 
parties.  On  the  other  hand,  the  complainants  have  no 
machine  in  operation;  are  neither  manufacturing  nor  using 
any,  and  practically  all  they  are  deprived  of  is  the  value  of 
a  license  to  use  one  machine.      (Curtis  on  Fat.  sec.  450.) 
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Granting  or  withholding  an  injunction  at  this  time  being 
very  much  a  matter  of  discretion,  this  view  of  the  very  in- 
jurious effect  granting  one  would  have,  and  the  compara- 
tively slight  inconvenience  to  which  a  refusal  will  subject 
the  complainants,  ought  of  itself  to  be  decisive  against  this 
motion. 

Having  found  other  satisfactory  grounds  for  a  decision, 
it  is  unnecessary  to  construe  the  patent  or  notice  the  ques- 
tion of  infringement. 

The  motion  is  denied,  with  costs. 


The  United  States  v.  Shaw-mux. 

DisTHiGT  Court,  Distmot  of  Oregon. 
March  27,  1873. 

1.  Intibcoitbbb  between  Indian  Tribes  and  Persons. — Congress  has  the 

power  to  regulate  intercourse  httvoeen  Indian  tribes  and  the  meinhers 
thereof,  and  may  therefore  prohibit  the  traffic  in  spiritnons  liquors  be' 
tween  such  tiibes  or  members,  within  as  well  as  without  the  limits  of 
a  State. 

2.  Indian  oivino  Liquor  to  an  Indian. — The  word  "person**  in  section  20 

of  the  intercourse  act  of  June  30,  1834  (4  Stat.,  729),  as  amended  by  the 
act  of  March  15,  1864  (13  8tat.,  29),  includes  an  Indian,  and  under 
such  section  an  Indian  may  be  punished  for  disposing  of  spirituous 
liquors  to  another  Indian. 

Before  Deady,  District  Judge. 

This  indictment  charges  that  the  defendant,  at  UmatillA 
county,  on  November  24,  1872,  did  dispose  of  spirituous 
liquor  to  an  Indian,  one  Moo-los-le-wick,  who  was  then  and 
there  under  the  charge  of  an  Indian  Agent  of  the  United 
States. 

On  the  trial  it  appeared  that  the  defendant  was  an 
Indian  living  on  the  Umatilla  reservation,  at  the  time  of  the 
commission  of  the  alleged  crime. 

The  defendant  being  convicted,  moved  for  a  new  trial, 
upon   the   ground   that   the  court   erred   in   charging  the 
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jury  that  an  Indian  was  a  ''person"  within  the  meaning  of 
that  term,  as  used  in  section  twenty  of  the  intercourse  act 
of  1834,  as  amended  by  the  act  of  March  15,  1864.  (13 
Stnt.,  29.) 

The  section  in  question  provides  : 

*'  That  if  any  person  shall  *  *  dispose  of  any  spiritu- 
ous liquor  *  *  to  any  Indian  under  the  charge  of  any 
superintendent  or  agent  appointed  by  the  United  States, 

*  *  such  person,  on  conviction  thereof,"  shall  be  im- 
prisoned, etc. 

Addison  C.  Gibbs,  for  plaintiff. 

William  B.  Gilbert^  for  defendant. 

Deady,  J.  The  word  person  in  its  ordinary  sense  includes 
an  Indian,  whether  he  be  uncivilized,  under  the  charge  of 
an  Indian  agent,  in  the  Indian  country,  or  otherwise.  The 
burden  then  is  upon  the  defendant  to  show  that,  although 
he  is  plainly  within  the  letter  of  the  statute,  he  is  not  with- 
in the  true  intent  and  meaning  thereof. 

The  argument  in  his  behalf  is,  that  the  principal  power 
of  congress  in  the  premises  does  not  extend  to  the  regula- 
tion or  control  of  conduct  or  intercourse  between  Indians, 
within  the  limits  of  a  State,  and  therefore  the  statute 
should  be  construed  so  as  to  exclude  this  case,  which  is 
one  of  intercourse  between  Indians  only. 

The  constitution  gives  congress  power  *'to  regulate  com- 
merce *  *  with  the  Indian  tribes,"  and  this  includes 
any  member  of  such  tribe  within  as  well  as  without  the 
limits  of  a  State.     (U,  S.  v.  Holliday,  3  Wall.  418.) 

In  U.  S.  V.  2om  (1  Or.  26),  the  defendant  was  an  Indian, 
and  was  indicted  and  convicted  under  this  section  for  sell- 
ing liquor  to  Indians.  The  case  was  argued  and  consid- 
ered at  length,  but  this  precise  question  does  not  appear  to 
have  been  raised.  But  the  fact  could  not  have  escaped  the 
attention  of  the  counsel  and  the  court,  and  the  inference  is, 
that  it  was  not  deemed  material. 

Commerce,  intercourse  with  an  Indian  tribe,  or  the  in- 
dividual members  thereof,  may  be  carried  on  with  or  by 
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means  of  Indians  as  well  as  white  men.  The  power  of 
congress  is  not  limited  to  the  regulation  of  commerce 
between  the  Indian  tribes  and  white  people  or  any  particular 
people  or  persons,  but  extends  to  commerce,  with  such 
tribes  or  any  member  thereof,  however  carried  on. 

Suppose  it  should  be  deemed  necessary  by  congress  to 
regulate  the  intercourse  between  two  distinct  Indian  tribes, 
as,  for  instance,  to  prohibit  the  one  from  furnishing  the 
other  ammunition,  would  not  this  be  a  regulation  of  com- 
merce with  an  Indian  tribe  ?  Because  the  regulation 
would  necessarily  aflfect  both  tribes,  and  therefore  the 
commerce,  in  this  respect,  between  them,  it  would  be  none 
the  less  a  regulation  of  commerce  with  either  of  them. 

In  United  Slates  v.  Holliday,  supra,  the  court  say,  that 
**  commerce  with  the  Indian  tribes  means  commerce  with 
the  individuals  composing  those  tribes."  This  being  so, 
it  follows  that,  if  congress  can  regulate  the  commerce  be- 
tween different  tribes,  it  may  also  between  individual  In- 
dians. Other  considerations  make  it  probable  that  this 
word  person  was  used  in  this  section  with  intent  to  include 
Indians.  In  other  sections  of  the  act  (sections  7  and  8,  4 
Stat.  729),  the  intention  not  to  include  Indians  in  the  word 
person,  is  manifested  as  follows:  "  If  any  person  other  than 
an  Indian  shall,"  etc. 

By  section  three  of  the  act  of  March  27,  1854  (10  Stat. 
270),  it  was  enacted  that  nothing  contained  in  this  section 
(twenty),  "which  provides  for  the  punishment  of  offenses 
therein  specified,  shall  be  construed  to  extend  to  any  In- 
dian committing  said  offenses  in  the  Indian  country." 

What  particular  circumstance,  if  any,  led  to  the  enact- 
ment of  this  clause,  does  not  appear,  but  it  is  probable  that 
either  the  word  ** person"  had  been  construed  to  include 
Indians,  or  in  the  nature  of  things  would  be,  in  the  absence 
of  any  provision  to  the  contrary. 

But  in  the  revision  and  re-enactment  of  the  section  in 
1862  (12  btat.  339),  and  1864  (supra),  its  operation,  so  far 
as  the  disposition  of  liquor  to  Indians  is  concerned,  was 
limited  to  Indians  under  charge  of  a  superintendent  or 
agent,  whether  within  or  without  the  Indian  country,  and 
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the  provision  of  the  act  of  1854,  restraining  the  natural 
signification  of  the  word  ** person"  was  not  inserted;  so 
that  the  section  stands  in  this  respect  as  it  did  prior  to  the 
passage  of  said  act. 

It  being  premised  that  congress  has  the  power  to  regu- 
late the  disposition  of  spirituous  liquors  to  an  Indian  by 
whomsoever  such  disposition  is  made,  in  considering  the 
question  of  whether  congress  intended  to  include  Indians  in 
the  word  "person  "  as  used  in  this  section,  weight  ought  to 
be  given  to  the  argument  of  convenience. 

Upon  all  the  Indian  reservations  in  the  country,  Indians 
will  be  found,  if  permitted  to  do  so  with  impunity,  through 
whom  white  men  wiU  be  able  to  introduce  spirituous  liquor 
among  the  Indians,  with  comparative  security  to  them- 
selves. The  traffic  can  scarcely  be.  prevented  unless  the 
Indians  who  are  employed  as  go-betweens  are  held  to  be 
within  the  purview  of  the  law  prohibiting  it. 

The  motion  is  denied. 


The  United  States  v.  James  McArdle. 

District  Court,  District  of  Oregon. 
April  1,  1873. 

1.  SHippiNa  Act  Applies  TO  Fobeigm  Seamen.— Section  fifty-one  of  the 'act 

of  June?,  )872  (17  Stat.  273),  commonly  called  the  shipping  act,  applies 
to  seamen  engaged  on  foreign  vessels  while  in  American  waters. 

2.  Title  of  Act. —The  title  of  an  act  cannot  control  plain  words  in  the  body 

of  the  statute,  but  taken  in  connection  with  other  parts,  it  may  assist 
in  removing  ambiguities;  but  the  title  of  the  act  of  June  7,  1872,  supra, 
does  not  allude  to  the  subject  of  the  conduct  and  discipline  of  seamen 
provided  for  in  sections  fifty-one  to  fifty-nine  inclusive. 

Before  Deady,  District  Judge. 

This  indictment  charges  that  the  defendant,  on  February 
26,  1873,  being  lawfully  engaged  as  a  cook  upon  the  British 
ship  Oemini,  within  the  district  aforesaid,  did  then  and 
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there  "wilfully  and  continuously  disobey  the  lawful  com- 
mands" of  the  chief  officer  of  said  ship — stating  the  com- 
mand—contrary to  the  st-atute,  etc. 

On  the  trial  the  jury  found  a  verdict  of  guilty  of  disobe- 
dience, but  not  continuous.  Afterward  the  defendant's 
counsel  moved  in  arrest  of  judgment,  which  motion  was 
argued  and  submitted  on  March  19. 

Addison  (7.  Gibbs,  for  plaintiff. 

Cyrus  Dolp/iy  for  defendant. 

Deady,  J.  The  ground  of  the  motion  is,  that  the  facts 
stated  in  the  indictment  do  not  constitute  a  crime  against 
the  laws  of  the  United  States. 

Section  51  of  the  act  of  June  7,  1872  (17  Stat.  275),  com- 
monly called  the  shipping  act,  provides:  "That  when  any 
seaman  who  has  been  lawfully  engaged  *  *  *  commits 
any  of  the  following  offenses,  he  shall  be  liable  to  be  punish- 
ed as  follows,  that  is  to  say:  *  *  *  Fourthly,  for  wilful 
disobedience  to  any  lawful  command,  he  shall  be  liable  to 
imprisonment,  etc.  Fifthly,  for  continued  wilful  disobedi- 
ence to  any  lawful  commands  *  *  *  he  shall  be  liable 
to  imprisonment  for  any  period  not  exceeding  six  months," 
etc. 

Counsel  for  the  motion  maintain  that  this  act  does  not 
apply  to  seamen  other  than  those  on  board  American  ves- 
sels. In  support  of  this  position,  he  cites  sections  47,  50, 
55  and  65,  and  the  title  of  the  act  as  being  incompatible  with 
the  idea  that  the  act  was  intended  to  apply  to  seamen  on 
foreign  vessels,  even  in  American  waters.  But  it  does  not 
necessarily  follow  that  if  sections  47,  50  and  55  are  inap- 
plicable to  seamen  on  foreign  ships,  section  51  should  be 
construed  to  be  so  also.  In  scope  and  purpose  they  differ 
very  much  from  the  latter  one.  Sections  47  and  50  relate 
to  the  collection  and  disposition  of  the  unpaid  wages  and 
effects  of  seamen  dying  in  the  United  States,  while  section 
51  relates  solely  to  the  misconduct  of  seamen.  Besides, 
these  sections  47  and  50  do  not  in  terms  exclude  from  their 
operation  the  wages  and  effects  of  seamen  belonging  to 
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foreign  ships.  Like  the  section  under  consideration,  their 
language  is  general  and  unqualified,  and  includes  all  seamen 
in  the  circumstances  therein  described.  The  subject  mat- 
ter— the  collection  and  disposition  of  the  unpaid  wages  and 
effects  of  seamen  dying  in  the  United  States — is  as  much 
within  the  jurisdiction  of  the  national  government  in  the 
case  of  seamen  belonging  to  foreign  ships  as  American  ones, 
and,  so  far  as  appears,  I  see  no  reason  why  these  sections 
should  be  held  inapplicable  to  either. 

Section  55  relates  to  the  disposition  of  seamen's  wages 
and  effects  forfeited  for  desertion  and  other  offenses  against 
the  act.  It  is  also  general  and  unqualified  in  its  terms,  and 
may  as  well  apply  to  the  wages  of  .a  seaman  belonging  to  a 
foreign  ship,  where  .the  act  causing  the  forfeiture  takes 
place  within  the  jurisdiction  of  the  United  States,  as  those 
of  any  other. 

But  section  65  is  the  one  principally  relied  upon  by  coun- 
sel, as  showing,  that  the  whole  act,  and  every  section  of  it, 
however  general  and  unqualified  in  its  terms,  must  be  re- 
strained to  the  cases  of  seamen  on  vessels  belonging  to 
the  citizens  of  the  United  States.     It  provides : 

Sec.  66.  "That  to  avoid  doubt  in  the  construction  of 
this  act,  every  person  having  the  command  of  any  ship  be- 
longing to  any  citizen  of  the  United  States  shall,  within  the 
meaning  and  for  the  purposes  of  this  act,  be  deemed  and 
taken  to  be  the  'master'  of  such  ship;  and  that  every 
person  (apprentices  excepted),  who  shall  be  employed  or 
engaged  to  serve  in  any  capacity  on  board  the  same,  shall 
be  deemed  and  taken  to  be  a  '  seaman '  within  the  meaning 
and  for  the  purposes  of  this  act;  and  that  the  term  'ship' 
shall  be  taken  and  understood  to  comprehend  every  de- 
scription of  vessel  navigating  on  any  sea  or  channel,  lake 
or  river  to  which  the  provisions  of  this  law  may  be  applica- 
ble; and  the  term  'owner 'shall  betaken  and  understood 
to  comprehend  all  the  several  persons,  if  more  than  one,  to 
whom  the  ship  shall  belong." 

Now  the  effect  of  all  this  is  only  to  declare,  in  a  certain 
class  of  cases,  to  wit:  ships  "belonging  to  any  citizen  of 
the  United  States,"  two  things  already  well  established  :  1, 
25 
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that  the  person  having  the  commaDd  of  a  ship,  shall  be 
deemed  the  master  thereof ;  and,  2,  that  every  person  em- 
ployed thereon  shall  be  deemed  a  seaman.  But  the  section 
does  not  declare  that  the  term  ''seamen,*'  as  used  in  the 
act,  or  that  the  act  itself,  shall  be  held  to  apply  only  to  sea- 
men serving  on  ships  belonging  to  citizens  of  the  United 
States,  and  therefore  it  does  not  a£fect  the  question  under 
consideration. 

Moreover,  the  definition  here  given  of  the  term  ''ship,'* 
furnishes  evidence  that  congress  did  not  intend  to  limit 
the  operation  of  the  act  in  all  respects  to  American  ships 
and  their  crews.  If  such  had  been  the  intention  of  the  law 
maker,  the  language  employed  would  have  been  to  this 
effect:  the  term  "ship"  shall  be  taken  to  comprehend 
every  description  of*  vessel  belonging  to  any  citizen  of  the 
United  States,  and  not  otherwise;  instead  of  which  the 
term  is  defined  so  as  to  comprehend,  at  least,  every  descrip- 
tion of  vessel,  whether  foreign  or  domestic,  navigating  "on 
any"  water  within  the  jurisdiction  of  the  United  States;  for 
the  provisions  of  this  law  must  be  applicable  to  ' '  any  sea  or 
channel,  lake  or  river,"  within  the  jurisdiction  of  the  gov- 
ernment which  enacted  it. 

It  is  also  insisted  that  the  title  of  the  act  indicates  that 
it  was  not  the  intention  of  congress  to  include  seamen  be- 
longing to  foreign  ships  within  its  operation.  The  title 
reads:  "An  act  to  authorize  the  appointment  of  shipping 
eommissioners  by  the  several  circuit  courts  of  the  United 
States,  to  superintend  the  shipping  and  discharge  of  sea- 
men engaged  in  merchant  ships  belonging  to  the  United 
States,  and  for  the  further  protection  of  seamen." 

The  title  of  an  act  cannot  control  plain  words  in  the 
body  of  the  statute,  but,  taken  in  connection  with  other 
parts,  it  may  assist  in  removing  ambiguities.  {United  States 
T.  Fisher,  2  Cranch,  386.) 

I  find  the  latest  enunciation  of  the  general  rule  upon  this 
subject  laid  down  in  Hodden  v.  The  Collector,  5  Wall.  110, 
by  Mr-  Justice  Field,  as  follows : 

"  The  title  of  an  act  furnishes  little  aid  in  the  construc- 
tion of  its  provisions.     Originally  in  the  English  courts  the 


Dist.  Or.]        United  States  v.  McArdle.  371 

1873.]  Opiniou  of  the  Court — Deady,  J. 

title  was  held  to  be  no  part  of  the  act;  'no  more/  says 
Lord  Holt,  '  than  the  title  of  a  book  is  part  of  the  book.' 
{MUb  v.  Wilkins,  6  Mod.  62.)  It  was  generally  framed  by 
the  clerk  of  the  house  of  parliament,  where  the  act  origi- 
nated, and  was  intended  only  as  a  means  of  convenient 
reference.  At  the  present  day  the  title  constitutes  a  part 
of  the  act,  but  it  is  still  considered  as  only  a  formal  part; 
it  cannot  be  used  to  extend  or  restrain  any  positive  provis- 
ions contained  in  the  body  of  the  act.  It  is  only  when  the 
meaning  of  these  is  doubtful  that  resort  may  be  had  to  the 
title,  and  even  then  it  has  little  weight.  It  is  seldom  the 
subject  of  special  cousideration  by  the  legislature.  These 
observations  apply  with  special  force  to  acts  of  congress. 
Every  one  who  has  had  occasion  to  examine  them  has 
found  the  most  incongruous  provisions,  having  no  reference 
to  the  matter  specified  in  the  title." 

Admitting  for  the  time  being  that  it  is  doubtful  whether 
the  words  '^  seamen,"  as  used  in  section  fifty-one  should  be 
held  to  include  the  defendant,  does  the  title  aid  in  solving 
such  doubt,  and  how  ? 

It  specifies  three  subjects:  (1),  the  appointment  of  ship- 
ping commissioners;  (2),  the  employment  and  discharge  of 
seamen;  and  (3),  the  further  protection  of  seamen. 

If  in  the  body  of  the  act  it  is  doubtful,  as  it  appears  to 
be,  whether  these  commissioners  are  only  to  superintend 
the  employment  and  discharge  of  seamen  engaged  on  ships 
belonging  to  citizens  of  the  United  States,  then  this  plain 
indication  in  the  title,  of  the  purpose  of  the  act  in  this 
respect,  would  resolve  such  doubt  accordingly.  But  section 
fifty-one  does  not  relate  to  the  employment  of  seamen,  but 
their  discipline  and  punishment  for  desertion,  disobedience 
and  disorder,  and  therefore  this  specification  in  the  title 
does  not  affect  the  question  of  what  seamen  this  section 
includes. 

The  third  specification  in  the  title  is,  "  the  further  pro- 
tection of  seamen."  This  clause  does  not  in  terms  confine 
the  operation  of  the  act  in  this  respect  to  any  particular 
seaman,  but  so  far  as  it  goes,  indicates  that  the  term,  ex- 
cept in  the  matter  of  their  employment  and  discharge,  was 
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intended  to  include  '< seamen"  engaged  on  anj  ship  whUe 
within  the  jurisdiction  of  the  United  States. 

The  subject  of  the  protection  of  seamen  is  provided  for 
in  what  may  be  called  a  chapter  of  the  act  entitled  '' Pro- 
tection of  seamen/'  being  section  sixty-one  to  sixty-four 
inclusive.  They  relate  to  the  attachment  and  assignment  of 
seamen's  wages,  and  the  unlawful  boarding  of  vessels  and 
soliciting  seamen  to  go  on  shore. 

From  the  terms  used  and  the  nature  of  things,  their 
operation  is  confined  to  ports  and  waters  of  the  United 
States,  and  all  their  provisions  are  alike  applicable  to  any 
seaman  in  an  American  port,  without  reference  to  the 
nationality  of  the  vessel  on  which  he  is  engaged;  and  there 
can  be  no  doubt  but  that  the  best  public  policy  of  a  com- 
mercial people  and  the  comity  of  civilized  nations  demand 
that  this  should  be  so. 

The  act  from  section  fifty-one  to  fifty-nine,  inclusive  of 
both,  relates  to  the  conduct  of  seamen,  and  so  far  is  desig- 
nated, ''Discipline  of  seamen."  The  subject  is  not  men- 
tioned in  the  title,  and  therefore  it  can  have  no  effect  in  the 
construction  of  these  sections.  As  in  the  case  of  the  sections 
relating  to  the  ''Protection  of  seamen,''  no  discrimination  is 
attempted  to  be  made  in  the  sections  between  seamen  on 
account  of  the  nationality  of  the  vessels  in  which  they  are 
engaged  or  for  any  reason.  Wherever  the  term  "seamen* 
occurs  it  is  used  generally  and  without  qualification. 

The  first  of  these,  section  fifty-one,  is  the  one  under  which 
this  indictment  is  found.  It  relates  wholly  to  the  defini- 
tion and  punishment  of  offenses  by  seamen,  such  as  deser- 
tion, disobedience,  embezzlement  of  cargo  and  the  like,  all 
or  any  of  which  may  be  committed  in  an  American  port  by 
seamen  serving  on  foreign  vessels  as  well  as  on  American. 
The  language  of  the  section  is  plain  and  peremptory,  and 
includes  the  case  of  the  defendant,  and  unless  it  appears 
from  some  other  provision  of  the  act,  that  the  word  "  sea- 
man," as  here  used,  should  be  construed  to  apply  only  to 
seamen  engaged  on  board  ships  belonging  to  citizens  of  the 
United  States,  there  must  be  judgment  in  pursuance  of  the 
verdict. 
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Every  commercial  nation  is  directly  interested  in  main- 
taining discipline,  and  preventing  desertion  and  disobedi- 
ence among  the  crews  of  foreign  vessels  while  in  its  ports. 
If  snch  conduct  is  allowed  to  go  unpunished,  so  far  as  they 
are  concerned,  the  example  will  become  contagious  and 
lead  to  general  disorder,  to  the  injury  of  commerce  and  the 
country.  The  comity  of  nations  requires  that  each  one  shall 
furnish  the  means  of  arresting  and  punishing  any  seaman 
guilty  of  these  offenses  while  in  its  ports. 

The  argument  for  the  defendant  assumes  that  his  case  is 
not  within  the  letter  of  the  act,  and  cites  United  States  v. 
'Sheldon,  2  Wh.  120,  to  show  that  a  penal  act  ought  not  to 
receive  an  equitable  construction  so  as  to  extend  it  to  a 
case  not  within  the  correct  and  ordinary  meaning  of  its 
language.  The  rule,  as  stated  in  the  authoriiy,  is  admitted, 
but  it  is  an  error  to  assume  that  the  case  of  the  defendant 
is  not  within  the  letter  of  section  fifty-one.  In  fact,  the 
defendant  seeks  to  have  the  act  equitably  construed  in  his 
favor,  so  as  to  take  his  case  out  of  the  plain  letter  of  the 
section. 

Take  the  section  as  it  reads,  and  the  defendant  being  a 
seamail,  lawfully  engaged  on  the  ship  Gemini,  within  the 
jurisdiction  of  this  court,  at  the  time  of  the  commission  of 
the  willful  disobedience  alleged  in  the  indictment,  he  is 
within  the  correct  and  ordinary  signification  of  its  language, 
and  as  there  is  nothing  in  the  act,  its  title,  purpose  or  nature 
to  justify  a  narrowing  construction  of  this  language,  so  as 
to  exclude  from  its  operations  the  case  laid  in  the  indict- 
ment, there  is  no  ground  upon  which  the  motion  can  be 
allowed. 


David  McKay   v.  John  B.  Wooster  et  al. 

ClBOUIT   COUBT,    DiSTBICT  OF   CALIFORNIA. 

ApBtt  7,  1873. 

1.  Patented  Abticles  Lawfully  Sold,  Emancipated. — ^When  a  patented 
article  has  been  lawfully  made  and  sold  without  restriction  or  condition, 
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it  is  no  longer  within  the  monopoly,  and  the  purchaser  may  use  it  with- 
out restriction  as  to  time  or  place. 

2.  LAWFiTii  Sale — What. — The  assignee  of  all  the  right,  title  and  interest  of 

the  patentee  in  his  invention  and  patent,  in  a  specified  territory,  with- 
out any  restriction  upon  his  right  to  vend  in  said  territory,  utay,  with 
respect  to  the  rightH  of  a  subsequent  assignee  for  other  territory,  law- 
fully sell  the  patented  article  within  his  .own  territory,  without  restnc- 
tion  or  condition. 

3.  TsBiirroxiAL  Rights. — ^B.  is  assignee,  without  restriction  or  condition,  of 

all  the  rights  of  the  patentees  for  the  territory  east  of  the  Bocky  mount- 
ains, in  a  patent  for  an  improved  case  for  transporting  eggs.  M.  is  a 
subsequent  assignee  for  all  the  territory  west  of  the  Bocky  mountains. 
E.  purchased  of  B.  at  Chicago,  a  number  of  his  patent  cases,  filled  them 
with  eggs  in  Iowa,  and  transported  the  eggs  in  said  eases  to  San  Fran- 
cisco :  Beld,  that  such  use  of  the  cases  west  of  the  Bocky  moxuitains  is 
not  an  infringement  of  the  rights  of  M.,  under  his  assignment  for  the 
territory  west  of  the  Bocky  mountains. 

Before  Sawyer,  Circiiit  Judge. 

Bill  in  equity  to  restrain  the  infringement  of  a  patent 
right,  by  use  and  sale  of  a  patented  case  for  the  transporta- 
tion of  eggs. 

The  following  facts  appear  from  the  stipulation  of  the 
parties  filed  in  the  case : 

On  February  26,  1867,  a  patent  was  duly  issued  to  J.  L. 
and  G.  W.  Stevens,  of  San  Francisco,  for  an  "improve- 
ment in  cases  for  transporting  eggs." 

In  August,  1872,  said  patentees,  by  deed,  granted  and 
assigned  to  H.  F.  Billings,  of  Chicago,  in  the  State  of 
Illinois,  *'for,  to  and  in  all  the  States  and  territories  of  the 
United  States,  east  of  the  Bocky  mountains,  all  the  right, 
title  and  interest  which  they,  the  said  John  L.  and  George 
W.  Stevens  had  in  and  to  the  said  letters  patent,  and  the 
invention  as  secured  to  them  by  said  letters  patent,  and  all 
their  rights,  liberties,  privileges  and  franchises  which  they 
had  or  might  acquire  by  or  under  the  said  letters  patent," 
which  said  deed  was  duly  recorded.  Since  said  assign- 
ment, said  Billings  has  erected  a  manufactory  for  said 
patent  cases  for  the  transportation  of  eggs,  at  Chicago,  in 
the  State  of  Illinois,  and  has  manufactured,  in  accordance 

Note. — This  case  was  affirmed  by  the  supreme  court  at  the  October  term, 
1873. 
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with  the  specifications  of  said  patent,  and  he  still  continues 
to  manufacture  said  cases;  and  he  has  sold  and  he  continues 
to  sell  the  same  ''  to  the  public,  or  to  whom  sever  desires  or 
desired  to  purchase  them,  without  any  restriction  or  reser- 
vation whatsoever." 

On  the  seventeenth  of  October,  1872,  said  J.  L.  and 
Gteorge  W.  Stevens  mad^  a  similar  transfer  of  all  their 
right,  title  and  interest  in  said  patent  and  invention,  in  and 
to  all  the  States  and  territories  lying  west  of  the  Rocky 
mountains,  to  the  complainant,  David  McKay,  who  there- 
upon entered  upon  the  manufacture  of  said  patent  cases  at 
San  Francisco;  and  he  has  ever  since  continued  to  manu- 
facture and  sell  the  same  for  use  in  that  portion  of  the 
United  States  lying  west  of  the  Bocky  mountains. 

The  defendants  are  commission  merchants,  doing  busi- 
ness at  San  Francisco,  receiving  goods  consigned  by  mer- 
chants east  of  the  Bocky  mountains,  and  selling  the  same 
on  commission.  M.  Evans  &  Co.  are  merchants,  doing 
business  at  Ames,  in  the  State  of  Iowa,  and  a  part  of  their 
business  is  dealing  in  eggs.  Said  Evans  &  Co.,  between 
the  seventeenth  of  October,  1872,  and  the  filing  of  the  bill 
in  this  case,  purchased  in  the  usual  course  of  business  at  Chi- 
cago, of  said  Billings,  ^'  without  any  restrictions  or  reser- 
vation" on  his  part,  a  number  of  said  patent  cases  manu- 
factured by  him  as  aforesaid,  filled  them  with  eggs  in  the 
State  of  Iowa,  for  the  purpose  of  transportation,  and 
shipped  them  so  filled  with  eggs  to  defendants  at  San  Fran- 
cisco, who  received  them  and  sold  the  eggs  on  commission 
in  the  regular  course  of  their  business  as  commission  mer- 
chants. 

The  use  of  the  aforesaid  cases  in  the  transportation  of 
eggs  from  the  Bocky  mountains  to  San  Francisco,  is  the 
infringement  complained  of;  and  the  threatened  continu- 
ance of  the  practice,  and  further  use  and  sale  of  the  cases 
8o  received,  the  injuries  sought  to  be  restrained.  Numer- 
ous other  parties  are  engaged  in  similar  transactions. 

Holland  &  Spencei',  for  complainants. 

H.  H.  HaigfU  and  Clark  ChurchiU,  for  defendants. 
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Sawyer,  Circuit  Judge,  after  stating  the  facts.  Under 
the  view  I  take,  the  only  question  necessary  to  determine, 
seems  to  be  precisely  the  same  decided  by  Shepley,  circuit 
judge,  in  Adams  v.  Burke,  4  Fisher's  patent  cases,  393,  viz: 
^'Does  the  purchase  of  a  patented  article,  lawfully  manufact- 
ured, and  sold  withaut  restriction  or  condition,  within  his 
territory  by  the  territorial  assignee  of  a  patent  right,  con- 
vey to  the  purchaser  the  right  to  use  or  sell  the  article  in 
another  territory,  for  which  another  person  has  taken  an 
assignment  of  the  same  patent?" 

The  learned  judge  answers  the  question  in  the  affirma- 
tive. This  is  the  only  case  I  have  found  in  which  the  pre- 
cise question  has  ever  been  considered.  One  would  suppose 
that  a  question  of  so  much  importance,  and  so  likely  to 
arise,  would  long  since  have  been  presented  to  the  supreme 
court,  and  authoritativelv  determined,  but  it  does  not  appear 
to  have  been  done.  It  is  insisted  that  the  case  cited  is  not 
correctly  decided,  and  argued  with  a  great  deal  of  force, 
that  since  Lockhart  and  Seeley  in  that  case,  and  Billings 
in  this,  only  purchased  the  right  of  the  patentees  in  a 
limited  territory,  they  did  not  themselves  have  the  right  to 
supply,  either  directly  or  indirectly,  other  territory  than 
that  purchased;  that  their  right  only  extended  to  making, 
using  and  vending  to  be  used  in  the  specific  territory  pur- 
chased; that,  as  they  had  themselves  no  right  to  use  in 
other  territory,  their  vendees  could  acquire  no  greater  right 
than  they  themselves  owned;  that  their  purchase  of  the 
right  to  a  specific  territory  necessarily  limited  their  power 
to  sell  the  machine  to  be  used  in  that  territory  alone;  that 
this  limitation  and  restriction  is  necessarily  implied  in  the 
sale,  even  without  any  express  stipulation  to  that  effect; 
that  the  patent  under  the  fifth  section  of  the  act  of  congress 
of  1836  in  terms,  gives  the  patentee  ''the  full,  exclusive 
right  and  liberty  of  making,  using  and  vending  to  others 
to  be  used,"  the  said  invention  throughout  the  jurisdiction 
of  the  United  States;  that  the  eleventh  section  authorizes 
him  to  assign  the  whole  or  part  of  his  interest  for  ''any 
specific  part  or  portion  of  the  United  States;"  that  when 
he  assigns  his  entire  interest  for  a  specified  part,  he  assigns 
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the  right  acquired  under  the  fifth  section  of  *' making, 
using,  and  vending  to  others  to  be  used,"  in  that  specific 
part,  and  ''to  be  used,  as  well  as  to  make  and  use  in  that  part 
alone;"  and,  therefore,  when  an  assignee  of  a  specific  terri- 
tory sells  a  machine  in  that  territory,  the  machine  so  sold 
is  taken  out  of  the  monopoly  as  to  that  territory  only,  there 
being  no  power  in  the  vendor  to  withdraw  it  from  the 
monopoly,  as  to  other  territory  in  which  he  has  no  monop- 
oly or  control,  and  that  he  can  only  dispose  of  his  own 
share  of  the  monopoly,  or  liberate  therefrom  to  the  extent 
of  his  own  interest  therein.  This,  it  is  argued,  is  the  rea- 
sonable construction  of  the  law,  and  the  contract  of  assign- 
ment of  the  right  of  the  patentee  to  a  specific  part  of  the 
territory  authorized  by  the  act.  The  consequences  of  a 
different  vieiv  are  also  urged  in  support  of  the  position 
taken,  some  of  which,  it  is  said,  find  a  striking  illustration 
in  this  case.  Thus,  it  is  argued,  that  labor  and  materis^ 
being  cheaper,  and  the  other  facilities  for  cheap  manufacture 
being  greater  at  Chicago  than  at  San  Francisco,  the  patent 
cases  for  transporting  eggs  can  be  made  at  a  cost  so  much 
lower  at  Chicago  than  at  San  Francisco,  that  the  purchaser 
of  the  Chicago  manufacture  could  undersell  the  complainant 
in  his  own  territory.  Eggs,  also,  being  so  much  cheaper 
east  than  west  of  the  Bocky  Mountains,  large  quantities 
are  there  purchased,  and  sent  to  these  western  markets. 
The  transportation  of  the  patent  cases  costs  nothing,  be- 
cause it  is  necessary  in  shipping  to  use  boxes  or  cases  of 
some  kind,  and  these  require  no  more  room  than  others. 

The  freight  is  paid  on  the  eggs  as  merchandise,  and  the 
greater  security  against  breakage,  and  the  improved  condi- 
tion of  the  eggs  brought  in  these  cases,  more  than  compen- 
sate for  their  cost  at  Chicago.  Those  dealing  in  eggs, 
therefore,  can  purchase  these  patent  cases  at  Chicago,  ship 
them  with  eggs  from  any  part  of  the  United  States  east  to 
parts  westward  of  the  Bocky  Mountains,  and  after  dis- 
posing of  their  contents,  sell  them  at  half  cost,  or  even  give 
them  away,  and  still  make  a  remunerative  profit  on  their 
transaction.  There  is  no  use  for  the  cases  for  return  freight. 
Thus  the  entire  market  west  of  the  Bocky  Mountains,  in- 
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eluding  nearly  one  third  of  the  territory  of  the  United 
States,  can  be  wholly  supplied,  indirectly,  through  middle- 
men, at  prices  less  than  it  is  possible  to  make  the  article 
for  here,  by  parties  who  have  only  purchased  the  territory 
east,  to  the  utter  loss  or  ruin  of  those  who  have  purchased 
and  paid  for  the  territory  west  of  the  Bocky  Mountains. 
So,  again,  it  is  said,  it  may  well  be  in  the  case  of  many  in- 
ventions, that  some  particular  locality  affords  such  facilities 
for  cheap  manufacture  that  the  whole  United  States  may  be 
supplied  from  that  point  at  prices  that  would  defy  competi- 
tion in  any  other  locality,  so  that  it  would  only  be  necessary 
to  purchase  the  right  for  the  territory  on  which  the  factory 
is  located,  in  order,  through  middlemen,  to  practically  en- 
joy a  monopoly  of  the  whole  country. 

It  is  easy  to  see  that  the  result  of  supplying  the  whole 
country,  indirectly  through  the  merchant,  who  is  usually 
the  seller  to  the  consumer,  is  precisely  the  same  as  though 
the  maker  himself  directly  sells  to  the  consumer. 

It  must  be  confessed  that  these  arguments  are  entitled  to 
grave  consideration.  Enough  has  been  said  in  this,  and  in 
the  case  cited,  to  render  it  manifest  that  great  practical  in- 
convenience may  result  from  either  view. 

In  the  absence  of  an  authoritative  adjudication,  I  should 
hesitate  long  before  venturing  to  dissent  from  a  well  con- 
sidered decision  of  so  learned,  experienced  and  eminent  a 
jurist  as  Judge  Shepley.  But  in  this  instance,  I  can  per- 
ceive no  good  ground  for  doubting  the  soundness  of  the 
proposition  laid  down  in  the  guarded  form  in  which  it  is 
stated  in  the  case  cited. 

An  important  question  not  discussed  by  the  learned 
judge,  may,  however,  arise,  as  to  when,  or  under  what 
state  of  facts,  a  patented  machine  may  be  regarded  as 
**  lawfully  *  *  *  sold  without  restriction  or  condition, 
within  his  territory,  by  the  territorial  assignee  of  a  patent 
right." 

In  the  case  now  under  consideration,  it  will  be  seen  by 
reference  to  the  stipulated  facts,  that  the  assignment  to 
Billings  was  made  in  August,  1872,  while  that  to  complain- 
ant was  not  made  till  October  following.     If  there  is  any 
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conflict,  therefore,  in  the  rights  claimed  by  the  parties,  the 
complainant's  assignment,  so  far  as  the  conflict  is  con- 
cerned, being  subsequent  in  time,  was  taken  in  subordina- 
tion to  the  prior  grant  to  Billings — that  is  to  say,  he  could 
only  take  by  his  assignment  what  was  left  after  Billings'  in- 
terest had  been  carved  out.  At  the  date  of  the  assignment 
to  Billings,  the  patentees  were  still  the  holders  of  the  en- 
tire interest  under  the  patent.  Had  tliey,  at  that  time,  at 
Chicago,  sold  one  of  the  patented  articles  in  question,  with- 
out restriction  or  condition,  that,  undoubtedly,  would  have 
been  a  lawful  sale  without  restriction  or  condition,  and  the 
article  so  sold  would  have  been  taken  out  of  the  monopoly, 
and  the  purchaser,  or  any  one  deriving  title  through  him, 
would  have  been  entitled  to  use  it  till  worn  out  in  any  part 
of  the  United  States.  The  patentee  himself  could  not,  by 
a  subsequent  assignment  of  his  patent,  have  limited  the 
right  of  the  purchaser  already  vested.  The  vendor,  being 
at  that  time  entitled  to  the  whole  monopoly  for  the  entire 
jurisdiction  of  the  United  States,  it  was  competent  for  him 
to  wholly  emancipate  the  article  sold  by  taking  the  entire 
royalty  for  the  use  in  any  part  of  the  territory.  And  a  sale, 
without  restriction  or  limitation,  would  work  such  emanci- 
pation. In  such  case  any  party  subsequently  purchasing 
the  right  to  any  specific  portion  of  territory,  would  take 
that  right  subject  to  the  use  of  the  machine  so  sold,  at  any 
point  within  the  territory  purchased.  What  the  patentees 
could  do  with  respect;  to  one  machine,  they  could  do  as  to 
any  number  of  machines  in  existence,  or  to  be  brought 
into  existence.  What  they  could  do  themselves,  they 
could  by  contract  authorize,  or  convey  the  right  to  any 
other  party  to  do.  As  the  patentees  themselves  could  law- 
fully sell  these  patented  articles  at  Chicago  without  restric- 
tion or  condition,  so  as  to  authorize  the  purchasers,  or 
those  claiming  under  them,  to  use  the  machine  anywhere 
in  the  United  States,  they  could  convey  the  right  to  Bil- 
lings to  lawfully  do  the  same.  This  authority  to  emanci- 
pate from  the  monopoly  by  an  unrestricted  sale  was  a  part 
of  their  "  right,  title  and  interest  in  the  invention  secured 
by  the  patent,"  that  could  be  exercised  and  enjoyed  at 
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Chicago,  or  other  place  east  of  the  Bockj  monntfins,  as 
well  as  elsewhere.  The  assignment  to  Billings  is  in  the 
broadest  terms.  It  is  of  *'  all  the  right,  title  and  interest 
which  the  said  John  L.  and  George  W.  Stevens  had  in  and 
to  the  said  letters  patent,  and  the  invention  as  secured  to 
them  by  said  letters  patent,  and  all  their  rights,  liberties, 
privileges  and  franchises,  which  they  had,  or  might  acquire 
by  or  under  said  letters  patent,'*  ''  for,  to  and  in  all  the 
States  and  territories  of  the  United  States  east  of  the  Rocky 
mountains.*'  There  is  no  limitation  of  the  power  to  vend 
within  the  territory.  The  patentees  could  lawfully  make 
without  restriction  or  condition,  could  use  without  restric- 
tion or  condition,  or  could  vend  without  restriction  or  con- 
dition anywhere  within  the  specified  territory,  and  all  their 
rights  they  conveyed  to  Billings  without  restriction  or  con- 
dition, who,  thereupon,  stepped  into  the  shoes  of  the 
patentees,  as  to  the  territory  sold.  Had  they  intended  to 
limit  the  right  of  vending,  **  to  vending  to  be  used"  by  the 
purchasers  within  the  territory  sold  only,  they  should,  at 
least,  have  so  specified  the  intention,  and  by  some  apt 
words  restricted  the  right  of  use  in  the  deed  of  assignment. 
This  unrestricted  assignment  of  the  right  to  vend,  put  it  in 
the  power  of  Billings  to  lawfully  vend  the  patented  article 
within  his  territory  without  restriction  or  condition,  and, 
thereby,  wholly  emancipate  from  the  monopoly  the  arti- 
cles so  sold.  The  complainant  subsequently  purchased  his 
territory,  and,  whatever  the  terms  of  his  grant,  he  could, 
of  course,  only  obtain  what  was  left  of  the  franchise,  or 
monopoly.  As  the  patentees,  after  their  sale  to  Billings, 
could  not  object  to  sales  by  him  without  restrictions  or  con- 
ditions, their  subsequent  assignee  cannot  object.  The  lat- 
ter's  right  is  subject  to  the  right  of  Billings,  and  those  who 
have  lawfully  purchased  without  restriction  or  condition 
from  him.  This  is  as  far  as  it  is  necessarv  to  go  in  this 
case.  It  is  unnecessary,  now.  to  consider  "the  effect  of  an 
express  limitation  in  the  deed  of  assignment  of  the  right  to 
vend  for  the  purpose  of  use  only  within  the  purchased  ter- 
ritory; or  how  far  the  complainant,  being  a  subsequent 
purchaser  of  territory,  can  lawfully  vend  without  restriction 
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or  condition,  so  as  to  wholly  emancipate  the  article  sold 
from  the  monopoly,  and  enable  the  purchasers  of  the 
patented  article  of  his  manufacture  to  use  it  in  the  territory 
of  Billings. 

If  there  is  any  practical  hardship  in  the  construction 
adopted  of  the  law  and  contract  under  it,  and  it  should  turn 
out  to  be  the  correct  construction,  then  the  patentee,  when 
he  desires  to  assign,  must  consider  whether  he  can  afford 
to  do  so  without  restriction,  and  the  subsequent  purchaser, 
when  he  wishes  to  buy,  must  determine  whether  he  can 
afford  to  do  so  with  the  burden  entailed  upon  his  territory 
by  a  prior  grant  unlimited  in  the  particulars  indicated. 
There  must  be  a  decree  for  defendants.  Let  the  bill  be 
dismissed  with  costs. 


The  Vancouver. 

DiSTBICT   COUBT,    DISTRICT   OF   OrEGOX. 

April  15,  1873. 

1.  Enoinxbb,  not  LicsNsiSD. — Although  at  the  time  of  a  colUtdon  the  en- 

gineer on  the  injured  boat  is  not  licensed,  this  circumstance  will  not 
prevent  a  recovery  of  damages  for  the  injury,  where  the  evidence  shows 
that  the  want  of  a  licensed  engineer  did  not  contribute  to  the  collision. 

2.  Gmr  Across  a  Bivbb. — A  wire  cable  laid  across  the  Wallamet  river  as  a 

guy  on  which  to  run  a  ferry  boat,  is  not  an  unlawful  obstruction  to 
navigation,  unless  it  actually  prevents  or  renders  hazardous  the  naviga- 
tion of  the  river  by  others. 

3.  Boats  Passino  Each  Otheb. — When  vessels  are  approaching  each  other 

in  what  the  pilot  rules  call  **  the  first  situation,"  the  boat  that  is  cross- 
ing the  bow  of  the  other  is  entitled  to  keep  its  course,  and  the  other 
should  port  its  helm  and  pass  astern. 

Before  Deady,  District  Judge. 

E.  G.  Bronaugh  and  John  Calling  for  libellant. 

J.  I.  Caples  and  Julius  Moreland,  for  claimant. 

Deadt,  J.  This  is  a  cause  of  collision.  The  libel  was 
filed  January  11,  1873.  The  following  facts  are  admitted 
by  the  pleadings  or  proven  by  the  evidence : 
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On  January  6,  1873,  the  libellant,  Joseph  Knott,  was  the 
owner  of  a  side-wheel  steam  ferry-boat,  called  the  Porilan'i, 
which  was  then,  and  a  long  time  before,  plying  to  and  fro 
across  the  Wallamet  river,  between  the  foot  of  Stark  street, 
in  the  city  of  Portland,  and  L  street,  in  East  Portland,  a 
distance  of  abont  1,200  feet.  The  hull  of  the  Portland  is 
ninety-five  feet  in  length,  and  the  aprons  attached  to  each 
end  are  about  twelve  or  fifteen  feet  long.  She  was  steered 
or  guided  by  a  steel  wire  cable  or  guy  four  inches  in  cir- 
cumference, laid  across  the  bed  of  the  river,  and  passing 
through  a  sheaf  at  each  end  of  the  boat,  a  few  feet  back  of 
the  aprons. 

The  Vancouver  is  a  stem  wheel  steamboat  about  one  hun- 
dred and  twenty  feet  long,  which  at  and  before  the  time  of 
the  collision,  was  making  daily  trips  between  Portland  and 
Vancouver,  About  five  o'clock  in  the  afternoon  of  January  6, 
the  Vancouver  left  her  berth,  about  one  hundred  and  fifty  feet 
above  the  west  landing  of  the  ferry-boat,  for  Vancouver, 
having  on  board  a  party  of  excursionist^^.  There  was  a  four 
knot  current  in  the  river,  and  the  wind  was  high  and  down 
stream.  In  leaving  her  wharf,  the  Vancouver  usually  backed 
down  across  the  route  of  the  ferry-boat,  and  then  turned 
her  bow  down  stream,  but  on  this  occasion  she  went  ohead 
about  four  hundred  feet. 

When  the  Vancouver  gave  the  whistle  to  cast  off  from  her 
wharf,  the  Portland  was  about  two  hundred  feet  from  her 
east  landing,  crossing  to  the  west  with  passengers;  and  her 
pilot,  assuming  that  the  Vancouver  would  back  down  in 
front  of  her,  stopped  her,  but  the  Vancouver  going  up 
stream,  the  Portland  resumed  her  voyage,  and  when  about 
six  hundred  feet  from  the  east  shore,  gave  one  whistle  as  a 
signal  to  pass  to  the  right.  The  Vancouver,  which  at  this 
time  was  swinging  round  into  the  stream  about  four  hun- 
dred feet  above  and  two  hundred  feet  west  of  the  ferry 
boat,  answered  the  signal  promptly  with  one  whistle.  By 
the  time  she  got  fairly  turned  nround  and  pointed  down 
stream,  she  was  five  hundred  feet  from  the  west  shore,  and 
making  eight  or  ten  miles  an  hour.  When  within  two  hun- 
dred and  fifty  feet  of  the  ferry-boat,  and  when  the  bow  of 
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the  latter  had  crossed  her  jack-staff,  she  gave  two  whistles 
to  signal  that  she  would  pass  to  the  left,  in  front  of  the 
ferry-boat,  and  starboarded  her  helm  so  as  to  point  her 
bow  quartering  toward  the  west  shore. 

To  this  signal  the  ferry-boat  promptly  responded  with 
one  whistle,  thus  indicating  her  intention  to  pass  to  the 
starboard,  according  to  her  original  purpose,  but  seeing 
that  the  Vancouver  was  apparently  coming  down  on  them, 
the  pilot  immediately  gave  the  signals  to  stop  and  back, 
which  were  obeyed.  The  pilot  of  the  Vancouver,  when 
within  one  hundred  feet  of  the  ferry  boat,  seeing  that  he 
could  not  pass  clear,  gave  the  signals  to  stop  and  back, 
which  were  obeyed,  but  in  a  few  seconds  thereafter  the 
collision  occurred  by  the  Vancoui^er  striking  the  Pmiland  oh- 
liquely  ten  or  twelve  feet  back  of  the  forward  apron,  crush- 
ing in  her  guards,  and  cutting  or  breaking  the  wire  cable 
at  the  point  where  it  came  in  contact  with  the  cut-water  of 
the  former.  The  collision  and  resistance  of  the  wire  checked 
the  forward  motion  of  the  Vancouver  when  she  backed  out 
and  passed  on,  to  the  right,  without  stopping.  The  Port- 
land  floated  down  stream  without  a  guide,  until  she  was 
brought  under  control  by  means  of  a  steering  oar,  when  she 
steamed  back  to  the  east  shore — being  unable  to  make  the 
west  one  on  account  of  the  breaking  of  the  apron  chain, 
which  let  the  apron  down  into  the  water,  and  rendered  it 
impossible  to  propel  the  boat  in  that  direction. 

Upon  this  trip  the  engineer  on  the  ferry-boat  was  not  a 
licensed  one,  but  the  proof  is  satisfactory,  that  he  obeyed 
all  the  signals  promptly,  and  that  this  circumstance  in  no 
way  contributed  to  the  collision.  Both  boats  were  under 
the  charge  of  licensed  pilots. 

The  evidence  is  conflicting,  as  to  whether  either  of  the 
boats  was  backing  at  the  moment  of  the  collision.  It  is 
probable  that  both  of  them  had  shut  off  steam,  and  that  the 
Vancouver  had  commenced  to  back  her  wheel  so  as  to  check 
her  speed,  but  not  to  stop  her  way.  The  pilot  of  the  Van- 
couver testifies  that  when  he  gave  the  signal  to  stop  and 
back,  she  was  only  about  one  hundred  feet  from  the  Pai^l- 
land.     At  that  time  she  was  making  eleven  feet  to  the 
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second.  From  the  time  of  giviog  those  signals,  nine 
seconds  would  take  her  across  the  course  of  the  ferry-boat, 
while  the  latter  was  approaching  the  point  of  collision  at  a 
speed  of  six  feet  to  the  second. 

Under  the  circumstances,  it  does  not  appear  probable 
that  the  collision  could  have  been  prevented  when  the  pilot 
of  the  Vancouver  gave  the  signals  to  stop  and  back,  because 
at  the  rate  she  was  then  going,  with  the  wind  and  current 
as  they  were,  she  could  not  stop  her  way  in  one  hundred 
feet — something  less  than  her  own  length.  This  being  so, 
it  is  necessary  to  go  back  and  ascertain  by  whose  fault 
these  boats  were  brought  into  this  dangerous  proximity 
and  condition. 

When  the  Vancouver  blew  the  two  whistles,  the  boats 
were  in  what  the  pilot  rules  call  the  ''first  situation."  The 
ferry-boat  was  crossing  the  bows  of  the  Vancouver  at  right 
angles,  to  port,  and  was  therefore  entitled  to  keep  on  her 
way,  while  for  the  same  reason  it  was  the  duty  of  the  latter 
to  port  her  helm,  and  pass  astern  of  the  former.  There  is 
no  doubt  but  that  if  this  rule  had  been  obeyed  by  the  Van- 
couver the  collision  would  not  have  happened.  Prima  fade, 
therefore,  she  is  in  fault,  and  should  suffer  the  loss  sustained 
by  the  collision. 

It  may  be  said  that  if  the  ferry-boat  had  stopped  and 
backed,  when  the  Vancouver  gave  the  two  whistles,  that  the 
latter  could  have  passed  to  the  left  without  collision.  But 
the  Vancouver  had  no  right  to  give  this  signal.  It  was  her 
duty  to  pass  to  the  right,  particularly  after  having  signaled 
her  intention  so  to  do.  Of  course  it  was  the  duty  of  the 
ferry-boat,  whether  first, in  fault  or  not,  to  avoid  a  collision 
if  possible.  But  allowance  must  be  made  for  the  circum- 
stances in  which  she  was  placed  by  the  prior  misconduct  of 
the  Vancouver. 

She  could  only  move  back  and  forth  upon  one  line,  and 
her  deck  was  but  two  or  three  feet  above  the  water.  The 
Vancouver,  a  double-deck  boat,  at  a  distance  of  two  hun- 
dred and  fifty  feet,  while  going  at  the  rate  of  eight  or  nine 
miles  an  hour,  down  stream ,  suddenly  changes  her  course, 
and  signals  her  intention  to  cross  the  bow  of  the  ferry-boat. 
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It  is  very  doubtful  if  the  way  of  the  boat  could  then  have 
been  checked  soon  enough  to  have  prevented  the  collision. 
But  if  it  now  appeared  probable  that  the  collision  might 
have  been  avoided,  by  immediately  stopping  and  backing 
the  ferry-boat,  it  must  be  remembered  that  the  persons  in 
charge  with  the  passengers  were  in  great  danger  of  their 
lives  by  this  sudden  and  wrongful  change  of  direction  by 
the  Vancouver,  From  the  deck  of  the  feiTy-boat  it  appeared 
as  if  the  Vancouver  would  run  the  former  down  in  an  instant. 
There  was  no  time  for  reflection  or  precaution.  For  acts 
done  under  such  circumstances  the  law  does  not  hold 
parties,  who  are  otherwise  innocent,  responsible.  In  City 
of  Paris,  9  Wall.  638,  Mr.  Justice  Swayne,  in  considering  a 
similar  case,  says:  ''The  acts  complained  of  were  done  in 
the  excitement  of  the  moment  and  in  exiremis.  Whether 
they  were  wise,  it  is  not  material  to  inquire.  If  unwise, 
they  were  errors  and  not  faults.  In  such  case  the  law  in 
its  wisdom  gives  absolution.'^ 

The  claimant,  however,  impliedly  admitting  that  under 
ordinary  circumstances  the  Vancouver  ought  to  have  passed 
astern  of  the  ferry-boat,  alleges  in  its  answer  that  it  was 
prevented  from  so  doing  by  reason  of  the  wire  cable  of  the 
latter  being  stretched  level  with  the  water  from  the  boat  to 
the  east  shore  until  it  reached  the  middle  of  the  river.  The 
evidence  does  not  sustain  the  allegation;  on  the  contrary, 
the  weight  of  it  is  decidedly  against  it. 

The  river  deepens  quickly  from  the  west  shore,  so  that  at 
one  hundred  feet  from  such  shore  it  is  about  eighty  feet 
deep;  from  thence  it  shoals  gradually  to  the  east  shore,  and 
within  one  hundred  feet  thereof  is  about  ten  feet  deep.  The 
rope  weighs  something  over  four  tons,  and  lies  on  the  bot- 
tom of  the  river,  and  is  taken  up  and  passed  astern  as  the 
ferry  boat  moves  back  and  forth.  In  crossing,  in  time  of 
high  water  and  strong  wind,  there  is  an  unusual  pressure 
upon  the  boat  down  stream.  This  makes  it  describe  a  line 
slightly  curved  down  stream,  and  to  this  extent  the  cable  is 
tightened  and  drawn  near  the  surface  of  the  water.  Under 
these  circumstances  the  claimant  gave  some  evidence  tend- 
ing to  prove  that  if  the  Vancouver  crossed  the  wire  when 
26 
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near  the  snrface  her  rudder  might  catch  on  it,  and  become 
unshipped. 

But  the  evidence  shows  that  the  Vancouver,  which  drew 
about  two  feet  of  water,  could  cross  the  wake  of  the  ferry- 
boat within  fifty  feet  of  it  with  perfect  safety,  when  the 
latter  was  three  hundred  feet  from  shore.  In  my  judgment 
it  is  not  possible  for  the  ferry-boat,  under  any  lateral  pres- 
sure which  it  can  sustain,  to  lift  this  cable  and  hold  it  taut 
upon  the  surface  of  the  water  at  a  distance  of  one  half  or 
even  one  fourth  of  the  way  from  either  shore.  In  company 
with  counsel,  I  crossed  the  river  on  the  boat  when  the 
water  and  wind  were  both  strong  and  the  cable  sank  out  of 
sight  in  one  hundred  and  fifty  or  two  hundred  feet  from 
either  shore.  The  evidence  shows  that  steamboats  have 
often  crossed  the  wake  of  the  ferry-boat  within  forty  feet, 
and  that  no  accident  has  ever  happened  to  any  boat  on  ac- 
count of  the  wire. 

But  even  if  it  were  true  that  it  was  unsafe  for  the  Van^ 
couver  to  cross  the  cable  in  the  wake  of  the  ferry-boat,  when 
the  former  gave  the  signal  to  pass  to  the  left,  she  was  not 
justified  in  attempting  to  cross  the  bow  of  the  ferry-boat« 
She  was  free  and  could  move  in  any  direction,  while  the 
ferry-boat  could  only  move  back  and  forth  in  a  straight  line. 
She  should  have  stopped,  gone  aside  or  turned  back  if  nec- 
essary— indeed,  she  should  have  crossed  the  wire  and  risked 
her  rudder  rather  than  a  collision  and  the  destruction  of 
both  boats  and  the  lives  of  the  people  on  board. 

The  claimant  also  insists  that  the  cable  of  the  ferry-boat 
is  an  obstruction  to  navigation,  and  unlawful,  and  therefore 
the  libellants  cannot  recover.  Upon  this  point,  evidence 
was  produced  by  both  parties.  The  great  preponderance 
of  it  goes  to  show  that  the  cable  is  not  an  obstruction,  in 
any  sense  that  would  make  it  unlawful.  In  some  sense,  or 
degree,  every  iressel  that  is  launched  upon  the  river  is  an 
obstruction  to  its  navigation.  The  portion  of  the  surface 
of  the  river  occupied  by  it  cannot  be  occupied  by  another 
at  the  same  time,  and  the  result  is  that  neither  can  have 
the  unrestricted  or  unobstructed  use  of  the  river  withoat 
collision  with  the  other*     But  such  an  obstruction  is  not 
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an  unlawful  one.  What  is  an  unlawful  obstruction  must 
always  depend  upon  the  circumstances  of  the  particular 
case.  The  Wallamet  river  is  a  public  highway,  free  and 
open  to  be  navigated  by  any  kind  of  vessel  for  any  purpose, 
not  specially  prohibited  by  law.  So  long  as  any  such 
vessel,  however  guided  or  propelled,  does  not  actually  pre- 
yent  or  render  hazardous  the  navigation  of  the  river  by 
others,  I  suppose  it  cannot  be  considered  an  obstruction  to 
navigation  in  the  ordinary  sense  of  the  term. 

1  Par.  Ad.  647,  cites  Potter  v.  PettiSy  to  show  that  a  ves- 
sel may  lawfully  obstruct  the  navigation  of  a  stream  by  ex- 
tending a  warp  across  the  entire  channel,  provided  it  be 
lowered  on  the  approach  of  another  vessel,  so  as  to  permit 
it  to  pasSjin  the  usual  channel. 

But  upon  this  point  it  is  not  necessary  to  speak  abso- 
lutely. In  my  judgment  it  is  immaterial  whether  this  cable 
is  or  was  an  unlawful  obstruction  to  the  navigation  of  the 
river  or  not.  If  it  is,  proceedings  may  be  had  by  any  one 
who  is  aggrieved  by  it,  to  abate  it  as  a  nuisance.  Granting 
that  it  was  an  unlawful  obstruction  to  the  free  navigation 
of  the  river,  the  Vancouver  was  not,  therefore,  justified  in 
wilfully  running  down  the  ferry-boat,  or  placing  herself  in 
such  a  position  with  reference  to  her  as  to  render  a  collis- 
ion unavoidable.  The  Vancouver  knew  of  the  existence 
and  condition  of  the  cable  when  she  left  her  wharf  on  the 
day  of  the  collision.  She  was  then  offered  two  thirds  of 
the  channel  on  the  west  side  on  which  to  back  down  across 
the  line  of  the  cable  as  usual.  For  some  reason  she  de- 
clined the  offer,  and  steamed  up  the  river  as  if  she  was 
going  to  Oregon  City  on  an  excursion.  Upon  this  the  ferry- 
boat went  ahead,  as  she  had  a  right  to  do,  and  as  she  saw 
the  Vancou'ver  turning  down  stream,  signaled  to  her  to  pass 
to  the  right.  Under  these  circumstances,  it  was  the  duty 
of  the  Vancouver  to  have  slowed  her  engine  so  as  to  give 
time  for  observation  and  deliberation,  if  there  was  any 
probability  of  danger  in  crossing  the  cable  astern  of  the 
ferry-boat,  as  is  alleged  by  the  claimant.  If  the  strain 
upon  the  cable  on  account  of  the  force  of  the  current  and 
the  wind  was  likely  to  bring  the  cable  to  the  surface,  it  was 
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not  a  new  thing  under  the  circumstances,  and  the  pilot  of 
the  Vancouver  must  have  been  familiar  with  the  occurrence. 
In  any  event,  the  Vancouver  should  have  passed  astern  of 
the  ferry-boat,  as  there  is  little  doubt  she  might  have  done 
with  perfect  safety,  or  else  kept  away  until  the  ferry-boat 
had  moved  so  far  west  as  to  make  it  certain,  in  the  judgment 
of  the  pilot,  that  the  cable  had  sunk  astern  of  her. 

On  the  whole,  it  appears  that  the  pilot  of  the  Vancouver 
not  only  erred  in  attempting  to  pass  to  the  left  of  the  ferry- 
boat, but  that  he  did  so  under  circumstances  that  evince 
an  almost  wanton  disregard  of  the  safety  of  the  latter  and 
her  passengers  and  crew.  Being  alone  in  fault,  the  Van- 
couver must  compensate  the  libellant  for  the  injury  done  to 
his  boat  and  wire. 

The  libel  alleges  that  the  libellant  has  sustained  damages 
to  the  amount  of  $2,000,  but  the  proof  does  not  support 
the  allegation. 

The  wii*e  cost  originally,  in  San  Francisco,  $1,060,  and 
had  been  in  use  from  October,  1872.  After  the  collision  it 
was  taken  up,  spliced,  and  put  down  again,  and  has  been 
in  use  ever  since.  Forty  feet  of  its  length  was  consumed 
in  making  the  splice.  At  the  splice  it  is  probably  as  strong 
as  anywhere,  but  it  is  rough,  and  will  wear  the  sheaf  faster 
on  that  account.  The  evidence  upon  the  injury  to  the  wire 
is  meager  and  vague.  Levi  Knott,  the  son  of  the  libeUant, 
states  that  it  is  of  no  value  for  that  ferry — for  what  reason 
he  does  not  say,  except  the  additional  friction  on  the  sheaf 
from  the  splice,  and  that  it  is  now  too  short  for  very  high 
water.  Foster,  the  pilot  on  the  ferry-boat,  thinks  it  is  dam- 
aged $500.  This  is  all  the  evidence  on  the  subject,  except 
the  view  of  the  court.  I  find  the  libellant  has  sustained 
damage  by  the  collision  as  follows: 

Injury  to  the  guard  and  apron  of  the  ferry-boat,  $100; 
wages  of  an  extra  hand  half  a  month,  while  the  boat  was 
run  with  a  steering-oar,  $25;  loss  of  one  third  of  usual  re- 
ceipts during  same  period,  $162;  cost  of  taking  up  and 
splicing  wire  cable,  $150;  loss  of  forty  feet  of  cable  used  in 
making  splice,  $40;  general  depreciation  in  value  of  whole 
cable  from  decrease  of  length,  and  being  spliced,  $450— 
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total,  $827.  These  figures  being  made  upon  coin  estimates, 
and  the  decree  being  made  in  currency,  I  add  twelve  per 
cent,  tb  this  amount,  making  in  all  $926.24,  for  which  a 
decree  will  be  entered  for  the  libellant. 


Eliza  E.  Roff,  Administratrix  of  William  Roff, 

ET  AL.  V.  A.  J).  Wass  et  al. 

District  Court,  District  op  Oregon. 
April  20,  1873. 

1.  Pilot  Tuo  Boat,  whbn  acts  as  Salyob.— The  pilot  act  of  Oregon  (S. 

L.  1868,  p.  23)  provides  that  the  steam  tng  and  pilot-boat  at  the  mouth 
of  the  Columbia  river  shall  tow  and  pilot  sail  vessels  *'upon  the  pilot 
grounds  between  Astoria  and  the  open  sea,  outside  the  bar,'*  '*in  all 
weather,"  when  the  bar  "can  be  crossed  by  first-class  steamers  and  sail 
vessels,"  for  a  uniform  compensation  in  proportion  to  the  draught  of 
the  vessel,  called  pilot  fees:  Htld,  that  so  long  as  it  is  reasonably  safe 
to  take  a  vessel  in  tow  anywhere  on  this  pilot  ground,  the  tug  is  bound 
to  do  so,  and  is  not  entitled  to  compensation  therefor  as  a  salvor,  but 
that  she  is  not  bound  to  incur  extraordinary  risk  to  tow  a  vessel,  or  to 
reflcne  it  from  danger  of  wreck,  and  when  she  does  so,  she  is  entitled  to 
compensation  therefor,  as  a  salvor. 

2.  Salvaqk,  Cbew  bnttelkd  to  Share  or. — Where  the  master  and  owners 

of  the  steam  tug  Astoria  received  the  sum  of  $5,000  from  a  vessel  and 
her  cargo,  for  rescuing  them  from  danger  of  wreck  and  loss  below  Sand 
island,  they  are  accountable  to  the  crew  of  the  former  as  salvors  for 
their  shares  of  such  sum. 

3.  Sams,  bkceipt  op  bt  Masteb. — Semble,  that  the  receipt  of  said  stlm  of 

$5,000  by  said  master  and  owners,  as  extra  compensation  for  extra- 
ordinary services  and  risk,  is  an  admission  that  the  service  was  a  salvage 
one,  and  not  mere  towage,  and  as  against  the  crew,  they  are  estopped  to 
deny  it. 

Before  Deady,  District  Judge. 

John  H.  Woodward  and  Eramnus  D,  Skattuck,  for  libel- 
Ian  ts. 

JV.   W.  Page,  for  respondents. 

Deady,  J.    This  suit  is  brought  by  the  libellants — R. 
Cyrus  Shively,  Neal  Devine,  Charles  Young  and  Eliza  Eoff, 
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administratrix  of  William  Boff — to  recover  their  shares  of 
the  sum  of  $5,000,  paid  to  the  respondents — ^A.  D.  Wass, 
George  Flavel,  A.  Cole  Farnsworth,  A.  M.  Simpson  and 
Henry  S.  Aikiu  and  Franklin  Nickerson,  administrators  of 
Alfred  Crosby — for  salvage  service  performed  by  them  and 
libellants  in  rescuing  the  barkentine  Jane  A.  FaJkinburg 
from  grei»t  peril  near  the  mouth  of  the  Columbia  river. 

Substantially  the  libel  alleges  that  on  January  13,  1872, 
the  respondents  were  the  owners  of  the  steam  tug  Astoria, 
then  serving  under  the  laws  of  Oregon,  as  the  pilot  and  tug- 
boat at  the  mouth  of  the  Columbia;  and  that  the  libellants 
and  respondent  Wass  were  then  employed  thereon — the 
latter  as  master,  Boff  as  engineer,  Devine  as  fireman,  and 
Young  and  Shively  as  seamen. 

That  on  the  morning  of  said  day  the  Astoria,  being  in 
Baker's  bay,  and  Flavel  being  on  board,  it  was  observed 
that  the  FaUcinhurg,  which  had  crossed  the  bar  inward  the 
evening  before,  and  anchored  near  the  foot  of  Sand  island, 
was  drifting  in  the  direction  of  the  breakers,  and  there- 
upon, at  the  solicitation  of  Flavel,  who  was  the  principal 
owner  of  the  Falkinhurgy  the  AsiorixXy  with  the  consent  of 
the  libellants,  went  to  her  assistance,  and  succeeded  in  sav- 
ing the  vessel  and  cargo,  which  would  otherwise  have  been 
a  total  loss.  That  the  Falkinburg  was  of  the  value  of  $10,- 
000  and  her  cargo  of  the  value  of  $15,000.  That  afterward 
the  parties  for  whose  benefit  said  salvage  service  was  per- 
formed paid  to  the  master  and  other  owners  of  the  Astoria 
the  sum  of  $5,000  therefor,  which  was  a  reasonable  com- 
pensation for  such  service,  and  that  the  libellants  have  re- 
ceived no  portion  thereof,  but  said  master  and  owners  have 
wrongfully  converted  the  same  to  their  own  use. 

The  respondents  except  to  the  libel  for  insufSciency:  1. 
Because  it  appears  that  the  persons  who  performed  the 
alleged  salvage  service  were  bound  by  law  so  to  do;  2.  That 
the  libellants  are  not  precluded  from  recovering  salvage  for 
their  alleged  service  from  said  vessel  and  its  owners,  and 
therefore  cannot  maintain  this  suit  to  recover  any  portion 
of  the  sum  paid  respondents;  3.  That  it  does  not  appear 
that  this  $5,000  was  paid  to  respondents  on  account  of  the 
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service  done  by  libellants;  4.  That  it  does  not  appear  but 
that  the  persons  who  performed  the  alleged  service  -were 
bound  by  law  so  to  do. 

The  first  and  last  exceptions  are  only  different  forms  of 
the  same  objection,  and  will,  therefore,  be  considered  as 
one.  They  both  rest  npon  the  assumption  that  by  the  pilot 
laws  of  the  State,  the  Astoria  was  bound  to  render  the  as- 
sistance to  the  Falkitiburg  that  she  did,  and  therefore  her 
master  and  crew  are  not  entitled  to  compensation  therefor 
as  salvors. 

Admitting  the  soundness  of  this  position  for  the  time 
being,  I  seriously  doubt  whether  the  respondents,  after  re- 
ceiving compensation  for  this  service  as  salvors^  are  not 
estopped,  as  against  these  libellants,  to  say  that  they  were 
not  entitled  to  such  compensation,  and  are,  therefore,  not 
accountable  to  the  latter  for  any  portion  of  it.  ( Ihe  Cen- 
Uirioiiy  Ware,  481.)  It  may  be  that  the  respondents  might 
receive  a  gratuity  from  the  owners  of  the  barkentine  and 
ber  eargo,  on  account  of  an  extraordinary  risk  incurred  or 
service  rendered  by  the  steam  fiug  while  in  the  successful 
discharge  of  her  duty^^without^becoming  liable  to  the  crew 
for  any  portion  thereof.  If  the  service  performed  was  with- 
in the  line  of  the  steam  tug's  duty,  as  prescribed  by  law, 
no  one  engaged  in  it  is  entitled  to  anything  more  than 
ordinary  compensation  for  his  services. 

But  as  it  appears  that  the  master  and  crew  of  the  steam 
tug  were,  upon  this  occasion,  acting  beyond  the  line  of  their 
duty,  and  as  salvors,  it  is  not  necessary  to  consider  this 
question  further. 

The  pilot  act  of  October  28,  1868,  ses.  laws,  28,  provides 
for  the  employment  of  a  steam  tug  at  the  mouth  of  the 
Columbia  river,  to  serve  as  a  pilot  and  tow-boat  on  **the 
pilot  grounds  between  Astoria  and  the  open  sea.''  For  tow- 
ing and  piloting  sail  vessels  in  and  out  over  the  bar  a  uni- 
form rate  of  compensation  is  allowed  in  proportion  to  the 
draught  of  the  vessel;  in  addition  to  which  a  bonus  or  sub- 
sidy of  130,000  is  given  to  the  tug  by  the  State,  in  five  an- 
nual installments,  commencing  with  $12,000  and  diminish- 
ing gradually  to  $3,000.     The  boat  is  required  to  be  "at 
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least  of  sufficient  size,  strength  and  motive  power  for  the 
purpose  of  towing  and  piloting  vessels  across  said  bar  in 
all  weather,  when  it  can  be  crossed  by  the  best  class  of 
steamers  and  sailing  vessels;"  but  no  provision  whatever  is 
made  for  extra  compensation*  for  extraordinary  services,  or 
requiring  aid  to  be  given  to  vessels  in  distress,  except  what 
follows : 

By  the  last  clause  of  section  five,  it  is  provided  that  the 
tug  *'  shall  at  all  times  carry  a  sufficient  supply  of  provis- 
ions and  water,  as  may  be  necessary  for  the  relief  of  vessels 
in  distress;  and  it  shall  be  the  duty  of  the  master  and 
pilots,  at  all  times,  to  offer  such  aid  to  vessels  in  stress  of 
weather." 

The  provision  is  taken  bodily  from  section  ten  of  the 
pilot  act  of  October  16,  1860  (Or.  Code,  1841),  without 
noticing  or  repealing  it,  and  is  a  specimen  of  the  lack  of 
skill  and  knowledge  displayed  in  the  preparation  of  the 
whole  act.  The  phrase  **  in  stress  of  weather,"  applied  to 
a  vessel,  means  under  the  force  of  adverse  weather — wind- 
bound  or  becalmed — so  as  to  be  unable  to  prosecute  her 
voyage  with  the  necessary  dispatch.  The  act  of  1860 
(supra)  y  in  which  this  provision  is  first  found,  did  not  con- 
template or  provide  for  a  tug-boat  on  the  bar,  but  only  a 
sail  vessel  to  carry  pilots  out  to  vessels  beyond  the  bar. 
In  early  days  vessels  were  sometimes  kept  off  the  bar  wait- 
ing for  a  favorable  wind  to  enter,  until  they  became  short 
of  food  and  water.  A  pilot  might  go  out  to  a  vessel  so 
situated,  on  a  sail-boat,  and  be  unable  to  bring  her  in;  but 
if  he  was  prepared  to  offer  her  food  and  water,  one  of  the 
most  serious  consequences  .of  the  delay  would  be  avoided. 

This  is  the  origin  of  the  provision.  What  does  it  require 
of  the  pilots  on  the  Astoria  ?  Simply  two  things :  1,  that 
they  carry  provisions  and  water  for  relief  of  vessels  in  dis- 
tress; and  2,  that  they  offer  such  aid  to  vessels  in  stress  of 
weather.  The  aid  which  they  are  bound  to  offer  to  vessels 
in  stress  of  weather  is  not  aid  generally,  but  only  such  aid 
as  by  the  foregoing  clause  they  are  required  to  carry  with 
them  at  all  times,  and  be  prepared  to  furnish  for  the  relief 
of  vessels  in  distress — and  that  is,  only  provisions  and 
water. 
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These  exceptions  are  not  sustained  by  this  provision  of 
the  act;  nor  does  it  appear  from  any  general  consideration 
of  the  nature  and  terms  of  the  employment  of  the  tug,  that 
she  was  bound  to  go  to  the  rescue  of  the  FaJJdi^arg.  As  a 
pilot-boat  merely,  certainly  she  was  not.  The  duty  of  a 
pilot-boat  is  to  navigate  a  vessel  over  and  upon  his  pilotage 
ground,  and  this  presupposes  that  she  is  in  a  condition  to 
be  navigated.  As  appears  from  the  libel,  the  Falkiiiburg 
could  not,  under  the  circumstances,  have  been  navigated 
out  of  the  peril  she  was  in  when  discovered  by  the  steam- 
tug  on  the  morning  of  January  13.  She  had  crossed  the 
bar  the  night  before  without  a  pilot,  and  anchored  inside. 
When  discovered  she  had  lost  one  anchor,  and  was  drag- 
ging the  other.  The  wind,  which  was  blowing  a  gale,  was 
driving  her  on  the  breakers  near  by,  and  the  sea  was  break- 
ing over  her.  She  was  at  the  mercy  of  the  winds  and 
waves,  and  no  mere  pilotage  service  could  have  rescued  her 
from  the  imminent  danger  she  was  then  in. 

But  the  act  also  makes  it  the  duty  of  the  steam  tug  to  tow 
sail  vessels  upon  this  pilotage  ground.  The  undertaking  of 
her  owners  is  to  furnish  towage  as  well  as  pilotage  to  vessels 
between  Astoria  and  the  open  sea.  It  was  mainly  on  account 
of  the  insufficiency  of  a  mere  pilot  service  in  the  case  of  sail 
vessels,  that  the  legislature  provided  for  the  employment 
of  a  steam  tug  as  a  means  of  furnishing  a  reliable  motive 
power  for  the  navigation  of  such  vessels  over  and  upon  the 
bar. 

So  long  then  as  it  is  reasonably  safe  to  take  a  vessel  in 
tow  anywhere  upon  this  pilotage  ground,  the  steam  tug  is 
bound  to  do  so,  and  is  not  entitled  to  compensation  there- 
for as  a  salvor. 

But  she  is  noc  bound  to  incur  any  extraordinary  risks  to 
tow  a  vessel.  Her  undertaking  is  not  to  rescue  vessels  from 
danger  of  shipwreck,  at  any  risk  to  herself,  but  only  to  tow 
them  in  and  out  over  the  bar  in  all  weather  and  under  all 
circumstances,  when  it  can  be  done  with  reasonable  safety 
to  herself  and  crew.  It  must  be  borne  in  mind  that  a  sail 
vessel  may  be  in  an  extremely  perilous  position,  on  or  in- 
side the  bar,  on  account  of  adverse  winds  or  currents,  when 
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a  ateam  tug  may  take  her  in  tow  with  impunity.  In  such 
case,  although  the  sail  vessel  is  rescned  from  imminent 
danger,  the  tug  is  not  therefore  a  salvor,  because  the  ser- 
vice was  in  the  line  of  her  duty,  and  done  without  extraor- 
dinary risk  or  labor  on  her  part. 

Taking  these  rules  for  a  guide,  I  conclude  that  the  steam 
tug  was  not  bound  to  take  the  Falkinburg  in  tow,  under  the 
circumstances  in  which  she  did.  It  appears  to  have  been 
done  at  extraordinary  risk  to  herself  and  crew,  and  there- 
fore it  was  a  salvage  service  and  not  a  mere  towage. 

The  authorities  mainly  relied  upon  for  the  conclusion 
reached  upon  this  branch  of  the  case,  are  the  Wave,  1  BI. 
&  How.  235;  S.  C.  2  Pa.  131;  the  Alexaiidei\  lb.  466;  Le 
liffi-e,  3  Wash.  667;  Hobeii  v.  Drogan,  10  Pet.  120;  the 
Foster,  1  Ab.  Ad.  227. 

The  second  exception  makes  an  immaterial  issue.  Ad- 
mitting the  libellants  might  maintain  a  suit  against  the 
barkentine  and  her  owners,  for  their  shares  of  the  salvage 
earned  in  rescuing  her  from  destruction,  notwithstanding 
the  payment  of  the  15,000  to  respondents,  it  does  not  fol- 
low that  they  are  bound  or  ought,  under  the  circumstances, 
so  to  do.  If,  as  is  alleged,  the  matter  has  been  adjusted 
with  the  respondents,  and  they  have  received  a  compensa- 
tion for  the  whole  service,  the  libellants  may  affirm  such 
settlement  and  payment,  so  far  as  they  are  concerned,  and 
recover  their  shares  of  it,  as  money  had  and  received  to 
their  use;  and  this  suit  is  such  an  affirmance. 

In  the  case  of  The  Centurion,  Ware,  395,  it  was  held,  that 
where  one  vessel  renders  assistance  to  another  in  distress, 
and  the  master  of  the  assisting  vessel  receives  a  gross  sum 
as  compensation  for  such  service,  that  he  is  liable  to  one 
of  his  crew  for  a  reasonable  share  of  such  compensation; 
and  this  whether  the  service  performed  was  a  salvage  ser- 
vice or  not,  so  long  as  it  was  not  within  the  scope  of  the 
seaman's  ordinary  duty. 

When  these  libellants  shipped  on  the  tug,  they  contracted 
to  perform  the  ordinary  duty  of  persons  in  their  position  on 
the  pilot  and  tug-boat,  for  the  ordinary  compensation,  and 
not  to  risk  their  lives  as  wreckers;  and  although  they  are 
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bound  to  aid  in  the  rescue  of  the  FaUdnburg,  if  required 
by  the  master,  they  were  also  entitled  to  a  reasonable  share 
of  the  special  compensation  for  such  extraordinary  services 
and  risk.  In  The  Centurion,  supra,  482,  Mr.  Justice  Ware, 
in  discussing  this  subject,  says:  - 

"I  do  not  mean  to  say  that  when  a  vessel,  in  the  course 
of  her  voyage,  falls  in  with  a  wreck,  and  the  master  thinks 
proper  to  make  an  attempt  to  save  it,  that  the  seamen  are 
not  bound  to  obey  him;  on  the  contrary,  I  hold  they  are. 
The  customs  and  usages  of  the  sea,  silently  assented  to  by 
the  whole  maritime  world,  appear  to  authorize  the  master 
in  such  cases  to  employ  his  vessel  and  crew  in  rescuing 
from  destruction  property  thus  exposed.  {The  Boston,  1 
Sum.  336.)  It  is  an  authority  that  is  allowable  in  the 
general  interest  of  commerce;  and  the  invariable  custom  of 
courts  of  maritime  jurisdiction  is  to  remunerate  and  en- 
courage  such  services  by  a  liberal  and  generous  reward. 
But,  though  the  authority  for  engaging  in  such  enterprises 
rests  solely  in  the  discretion  of  the  master,  yet  he  is  con- 
sidered as  acting  not  for  himself  alone,  but  for  the  common 
benefit  of  all  who  participate  in  the  risk.  In  the  distribu- 
tion of  the  salvage,  the  owners  are  compensated  for  the  use 
of  their  vessel,  and  the  crew  for  their  share  of  the  peril 
and  labor.  It  is  a  service  which  is  not  contemplated  in 
the  contract  with  the  crew,  and  which  they  are  not  by  the 
terms  of  their  contract  bound  to  perform,  but  it  is  a  duty 
imposed  by  the  policy  of  the  law,  and  the  law  compensates 
them  for  it  by  a  liberal  reward." 

It  is  clear,  both  upon  reason  and  authority,  that  the 
master  of  a  salvage  vessel,  in  adjusting  and  receiving  com- 
pensation for  salvage  service,  is  acting  as  agent  for  the 
owners  and  crew,  and  is  responsible  to  them  for  their 
respective  shares  thereof.  And  where,  as  in  this  case,  it 
happens  that  the  compensation  is  received  by  the  owners 
of  the  salving  ship  in  the  first  instance,  the  result  is  the 
same:  they  are  liable  to  the  crew  for  their  respective  por- 
tions of  the  amount  received. 

The  third  exception  is  not  well  taken  in  point  of  fact. 
The  libel  expressly  alleges  that  the  libellants  assisted  to 
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perform  the  salvage  service  in  question,  and  that  the  re- 
spondents received  the  sum  of  15,000  therefor.  It  follows 
that  the  money  was  received  by  the  respondents  on  account 
of  these  services,  and  ultimately  for  the  benefit  of  whoever 
was  entitled  to  it.  Nor  was  it  in  the  power  of  the  master  or 
owners  of  the  Falkvnburg  to  pay  this  salvage  in  full,  and 
thereby  discharge  the  vessel  from  liability  therefor,  and  at 
the  same  time  limit  the  benefit  of  such  payment  to  the 
owners  of  the  steam  tug,  or  any  persons  other  than  those 
who  participated  in  the  risk  and  labor  of  earning  it,  and 
who  by  law  and  right  were  entitled  to  it. 
The  exceptions  are  disallowed. 


In  re  Robert  D.  Bogart  on  Habeas  Corpus. 

Circuit  Court,  District  op  California. 
April  21,  1873. 

1.  Habeas  Gobpus. — ^When  it  appears  on  the  retnm  to  a  writ  of  hdbtas  carpn* 

that  the  petitioner  is  held  for  trial  by  a  naval  court-martial,  for  offenses 
charged  to  have  been  committed  while  in  the  naval  service,  the  only 
questions  to  be  determined  are,, whether  the  said  court  has  jurisdiction 
to  try  the  petitioner  for  the  offenses  charged;  and  is  it  proceeding  regu- 
larly in  the  exercise  of  that  jurisdiction? 

2.  JuBisDicnoN  Defined.  —  The  power  to  hear  and  determine  a  cause  is 

jurisdiction.  The  distinction  between  jurisdiction  and  its  exercise 
pointed  out. 

3.  Naval  Goubts-Mabtial  GoNSTirnnoNAL. — Congress  has  power  under  the 

constitution  to  provide  for  the  trial  and  punishment  of  offenses  com- 
mitted in  the  naval  service  by  courts-martial,  without  indictment  or  the 
intervention  of  a  jury. 

4.  CoNsrmrrioN — Fipth  AMSNDMEirr.  — The  power  of  congress  to  proride 

for  the  government  of  the  land  and  naval  forces  is  not  affected  or 
limited  by  the  fifth,  or  any  other  amendment. 

5.  JuBisDionoN   IN  Time  of  Peace. — That  branch  of  jurisdiction  under 

military  law  given  in  the  acts  of  congress  prescribing  rules  and  articles 
of  war,  or  otherwise  providing  for  the  government  of  the  national 
forces,  may  be  exercised  **  in  peace  and  war.** 

6.  Fifth  Amendment — *'  Actual  Sebvice."— The  clause  in  the  fifth  amend- 

ment to  the  constitution,  "when  in  actual  service  in  time  of  war,"  has 
no  reference  to  the  regular  army,  or  the  navy,  but  refers  only  to  the 
militia. 
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7.  Samk,  '*  Case"  Dxfiked. — An  oflfcnse  committed  by  a  party  while  actn- 

ally  in  the  naval  servioe,  is  a  '*  case  arising  in  the  naval  forces,"  within 
the  meaning  of  these  terms,  as  used  in  the  fifth  amendment  to  the 
constitution;  and  congress  has  power  to  authorize  the  trial  for  such  an 
offense  by  a  conrt-martial,  upon  proceedings  commenced  after  the  con- 
nection with  the  service  of  the  party  charged  has  been  severed. 

8.  A  Patmastsb's  Glkbe  on  duty  in  the  navy  is  a  person  '4n  the  naval 

forces  of  the  United  States,"  within  the  meaning  of  those  terms  as  used 
in  the  act  of  congress  of  March  2,  1863  (12  Stat.  696,  sec.  1),  and 
amenable  to  the  criminal  jurisdiction  provided  for  in  the  act. 

9.  Abbsst  aftrb  Disohabqb. — Under  the  second  section  of  said  act,  a  party 

charged  with  embezzlement  under  said  act,  committed  while  employed 
in  the  naval  service,  and  afterward  dismissed  or  discharged,  is  liable 
to  be  arrested  and  tried  by  a  court-martial,  in  the  same  manner  as  if  he 
had  not  been  dismissed  or  discharged. 

10.  A  FoBMXB  Conviction  and  ths  Statutb  of  Limitations  are  matters  of 
defense  on  the  merits,  which  must  be  investigated  in  the  exercise  of 
jurisdiction,  and  not  facts  upon  which  the  jurisdiction  to  hear  and  de- 
termine the  charge  depends.  These  matters  cannot  be  inquired  into  on 
a  petition  for  discharge  on  habeas  corpus, 

11.  Abuse  of  Poweb. — The  fact  that  power  wherever  lodged  may  be  abused 
furnishes  no  solid  objection  against  its  exercise,  and  no  just  inference 
i^ainst  its  existence. 

12.  A  GouBT^MABTiAii  is  a  lawful  tribunal  existing  under  the  constitution 
and  acts  of  congress,  and  is  supreme  while  acting  within  the  sphere  or 
its  exclusive  jurisdiction. 

Before  Sawyer,  Circuit  Judge,  and  Hoffman,  District  Judge. 

A  writ  of  habeas  corpus  having  been  issued  and  duly 
served  upon  Thomas  O.  Selfridge,  in  pursuance  of  the 
prayer  of  a  petition  filed  on  behalf  of  Bobert  D.  Bogart, 
under  the  act  of  congress  of  February  5,  1867  (14  Stat. 
385),  the  respondent  produced  the  body  of  said  Bogart, 
and  made  a  return  to  the  writ,  in  which  he  states,  that  he, 
Thomas  O.  Selfridge,  is  a  duly  appointed  and  acting  rear 
admiral  in  the  navy  of  the  United  States,  in  command  at 
the  Mare  Island  navy  yard,  a  naval  station  of  the  United 
States  in  the  State  of  California,  acting  under  the  orders  of 
the  secretary  of  the  navy  of  the  United  States;  that  said 
Bogart  is  a  person  charged  with  offenses  against  the  laws 
governing  and  relating  to  the  naval  forces  and  naval  ser- 
vice of  the  United  States;  firstly,  with  the  crime  of  embez- 
zlement of  the  sum  of  ten  thousand  dollars  of  the  funds  of 
the  United  States  in  his  custody,  and  committed  on  or 
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about  the  first  day  of  December,  1868;  secondly,  the  crime 
of  desertion  from  said  naval  service  of  the  United  States, 
on  or  about  the  third  day  of  December,  1868,  the  said 
Bogart,  then  and  there  being  in  the  naval  service,  and  said 
offenses  having  been  committed  in  the  said  service;  that  said 
charges  and  specifications,  duly  ceii;ified  copies  of  which 
are  annexed  to  and  made  a  part  of  the  return,  have  been 
duly  prepared  and  signed  by  said  secretary  of  the  navy; 
that  said  Bogart  did  commit  said  offenses,  and  that,  at  the 
time  of  the  commission  thereof,  he  was  a  duly  appointed, 
sworn,  qualified,  enrolled  and  acting  paymaster's  clerk  in 
the  navy  and  in  the  naval  service  of  the  naval  forces  of  the 
United  States,  doing  duty  as  such  on  board  the  United 
States  receiving  ship,  Vermont^  at  the  navy  yard  of  the 
United  States,  at  the  port  of  New  York;  that  for  the  trial 
of  said  Bogart  upon  said  charges,  a  naval  court  martial 
has  been  duly  ordered,  appointed  and  constituted  by  the 
said  secretary  of  the  navy,  having  jurisdiction  and  compe- 
tent power  to  try  the  same,  a  duly  certified  copy  of  said 
\>rder,  appointing  and  constituting  said  court  martial,  being 
annexed  to  the  return  as  a  part  thereof;  that  said  Bogart  is 
held  in  custody  under  said  orders  and  charges,  and  certain 
other  orders  of  the  secretary  of  the  navy  for  his  detention, 
copies  of  which  are  set  out  and  annexed  to  the  return  as 
parts  thereof;  and  that  he  is  held  and  detained  in  custody 
by  the  respondent  under  and  by  virtue  of  said  orders,  war- 
rants and  charges,  in  pursuance  of  the  laws  of  the  United 
States,  awaiting  trial  upon  said  charges  by  said  court-mar- 
tial, the  said  court-martial  having  authority  to  try  and  de- 
termine the  same,  and  not  otherwise,  and  prays  that  the 
writ  be  dismissed. 

One  of  the  orders  of  the  secretary  of  the  navy  for  deten- 
tion, states  that  Bogart  for  the  ptist  three  years  has  been  a 
fugitive  from  justice. 

After  making  general  denials  of  these  statements  of  the 
return,  the  same  being  mostly  denials  of  legal  conclusions 
merely,  or  denials  otherwise  disproved  by  the  duly  certified 
copies  of  the  orders  and  proceedings  attached  to  and  made 
a  part  of  the  return,  the  petitioner,  Bogart,  sets  up  certain 
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facts,  npon  which  he  relies.  He  does  not  deny  being  in 
the  naval  service  on  the  first  day  of  December,  1868,  but 
does  deny  that  at  any  time  since  said  first  day  of  Decem- 
ber, 1868,  he  has  been  in  the  naval  service  of  the  United 
States;  or  that  he  has  been  a  fugitive  from  justice,  or  in 
any  way  concealed,  or  that  he  deserted. 

He  then  avers  that,  from  June  30,  1867,  to  December 
10,  1868,  one  A.  J.  Clark  was  the  paymaster  of  the  United 
States  receiving  ship,  Vermont ,  then  lying  at  the  Brooklyn 
navy  yard,  at  the  port  of  New  York;  that  on  July  1,  1867, 
said  Clark  appointed  him  (said  Bogart)  his  clerk  in  and  for 
said  receiving  ship,  Vermont;  that  he  thereupon  qualified 
entered  upon  his  duties  as  clerk  to  said  Clark,  paymaster, 
and  continued  therein  until  November  30, 1868,  upon  which 
day  said  Clark  discharged  him  and  appointed  another  in 
his  stead  ;  that  thereupon,  on  December  1,  1868,  he,  said 
Bogart,  resigned  his  position  as  clerk ;  that  said  resigna- 
tion was  duly  accepted  by  said  Clark,  and  that  the  accept- 
ance was  approved  and  confirmed  by  Commander  Lewis  A. 
Kimberley,  the  acting  commander  of  said  receiving  ship, 
Vermont.  He  then  alleges  a  former  trial  and  conviction  by 
a  court-martial  lor  stealing  and  desertion,  upon  charges 
based  on  the  same  state  of  facts,  alleged  in  the  charges  and 
specifications  for  embezzlement  and  desertion  now  set  up 
against  him.     He  also  sets  up  the  statute  of  limitations. 

It  is  conceded  and  shown  by  the  testimony,  that  the  peti- 
tioner was  the  clerk  of  paymaster  Clark,  of  the  na^y,  and 
attached  to  and  doing  duty  as  such  on  the  receiving  ship,  Fe?*- 
mo7ity  at  the  port  of  New  York,  from  July  1,  1867,  down  to 
and  including  December  1,  1868;  and  that  he  was  regularly 
appointed  with  the  approval  of  the  commander  of  the  ship, 
the  proper  officer,  and  duly  qualified  in  accordance  with 
the  regulations  for  the  government  of  the  navy  in  force  at 
the  time.  It  also  satisfactorily  appears  that  no  regular 
severance  of  his  connection  with  the  navy,  prior  to  Decem- 
ber 10,  1868,  had  been  made  or  recognized,  whatever  the 
facts  may  be  after  that  date.  It  is  not  denied  that  he  was 
in  the  service  as  such  clerk  of  paymaster  Clark  on  Decem- 
ber 1,  1868,  the  day  on  which  the  offenses  charged  are 
alleged  to  have  been  committed. 


400  In  re  Bogabt.  [Cir.  Ct- 

Opiuion  of  the  Court — Sawyer,  G.  J.  [April, 

Paragraph  249  of  the  regalations  for  the  gOYernment  of 
the  United  States  navy,  in  force  at  the  time  the  offenses  are 
charged  to  have  been  committed,  is  as  follows: 

''  249.  Every  officer  entitled  to  a  secretary  or  clerk  may 
appoint  or  discharge  him.  Bat  the  appointment  or  dis- 
charge of  a  clerk  by  any  officer  not  in  command  shall  be 
subject  to  the  approval  of  the  commander  of  the  vessel;  the 
latter,  however,  will  not  refuse  his  approval  except  for  good 
and  sufficient  reasons,  which  he  will  state  in  writing  to  such 
officer.  No  secretary  or  clerk  shall  be  entered  on  the  mas- 
ter-roll of  any  vessel,  nor  be  entitled  to  any  pay,  until  he 
shall  have  accepted  his  appointment  by  letter,  in  duplicate, 
binding  himself  therein  to  be  subject  to  the  laws  and  regu- 
lations for  the  government  of  the  navy  and  discipline  of  the 
vessel  so  long  as  his  appointment  may  continue.  One  of 
these  letters  in  duplicate  shall  be  transmitted  immediately 
to  the  department  by  the  officer  conferring  the  appoint- 
ment, together  with  the  oath  of  allegiance;  the  other  copy 
of  the  letter  of  acceptance  shall  be  preserved  by  that  officer. 
In  the  case  of  any  clerk  appointed  by  an  officer  not  in  com- 
mand, the  letter  of  acceptance  sent  to  the  department 
must  bear  the  approval  of  the  commander  of  the  vessel. 
The  acceptance  of  an  appointment  as  secretary  or  clerk  shall 
be  understood  as  binding  such  person  to  serve  with  the 
officer  who  appointed  him  until  regularly  discharged,  or 
until  the  return  of  such  officer  to  the  United  States." 

The  clerks  of  paymasters  are  staff  officers  in  the  same 
class  with  surgeons,  paymasters,  engineers,  chaplains,  etc. 
(Id.  paragraph  5.)  They  rank  with  midshipmen  in  the 
class,  line  officers.     (Id.  22.) 

Pixley  &  Hanison  and  J.  P.  Hoge^  for  petitioner. 

L,  D.  LcUimer,  U.  S.  District  A.ttomey,  for  respondent. 

By  the  Court,  Sawyer,  Circuit  Judge,  after  stating  the 
facts.  Conceding  the  jurisdiction  over  the  subject  matter 
and  over  the  person  of  the  petitioner,  the  navy  department 
appears,  in  all  essential  particulars,  to  be  proceeding  regu- 
larly in  the  exercise  of  its  jurisdiction. 
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Upon  the  facts  shown,  is  the  petitioner  lawfully  detained 
in  custody  by  the  respondent?  If  a  naval  court-martial  has, 
at  this  time,  jurisdiction  to  try  the  offenses  charged,  when 
committed  by  a  party  holding  the  position  which  the  pris- 
oner appears  to  have  occupied  on  December  1,  1868,  then 
he  is  lawfully  held  for  trial.  All  else  relates  to  the  exercise 
of  jurisdiction  with  which  this  court  cannot  interfere.  We 
cannot  enter  into  any  examination  of  the  merits  of  the 
charges. 

The  supreme  court  of  the  United  States  has  often  deter- 
mined what  constitutes  jurisdiction,  and  what  its  exercise. 
Jurisdiction  is  thus  defined  by  that  tribunal: 

**  The  power  to  hear  and  determine  a  cause  is  jurisdic- 
tion. It  is  coram  judice  whenever  a  case  is  presented  which 
brings  the  power  into  action;  if  the  petitioner  presents 
such  a  case  in  his  petition,  that  on  a  demurrer  the  court 
would  render  judgment  in  his  favor,  it  is  an  undoubted 
case  of  jurisdiction;  whether  on  an  answer  denying  and 
putting  in  issue  the  allegations  of  the  petition,  the  peti- 
tioner makes  out  a  case,  is  the  exercise  of  jurisdiction  con- 
ferred by  the  filing  of  a  petition  containing  all  the  requisites, 
and  in  the  manner  required  by  law."  {Orignon's  Lessees  v. 
AsUyr,  2  How.  338.) 

And  again:  ^'The  jurisdiction  of  the  court  cannot  de- 
pend upon  its  decision  upon  the  merits  of  the  cause  brought 
before  it;  but  upon  the  right  to  hear  and  decide  it  at  all." 
(Ex  parte  Walkins,  7  Pet.  572.  See  also  6  Pet.  709,  12  Pet. 
718,  3  Pet.  206,  12  Pet.  623.) 

Has  the  naval  court-martial  ordered  the. power  to  hear 
and  decide  upon  the  charges  and  specifications  made  by  the 
secretary  of  the  navy?    If  so,  that  ends  our  inquiry. 

In  the  case  of  Dynes  v.  Hoover,  wherein,  upon  a  charge  of 
desertion,  a  seaman  in  the  navy  was  convicted  by  a  naval 
court-martial  of  an  attempt  to  desert,  the  question  as  to 
the  powers  of  a  court-martial  in  such  cases  arose;  and  the 
supreme  court  of  the  United  States  say  upon  the  point: 
''Among  the  powers  conferred  upon  congress  by  the  eighth 
section  of  the  first  article  of  the  constitution  are  the  follow- 
ing: 'To  make  rules  for  the  government  of  the  land  and 
27 
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nayal  forces.'  And  the  eighth  amendment,  which  requires 
a  presentment  of  a  grand  jury  in  cases  of  capital  or  other- 
wise infamous  crimes,  expressly  excepts  from  its  operation 
'  cases  arising  in  the  land  and  naval  forces.'  And  by  the 
second  section  of  the  second  article  of  the  constitution  it  is 
declared  that,  'The  president  shall  be  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of  the 
militia  of  the  several  States,  when  called  into  the  service  of 
the  United  States.'  These  provisions  show  that  congress 
has  the  power  to  provide  for  the  trial  and  punishment  of 
military  and  naval  offenses,  in  the  manner  then  and  now 
practiced  by  civilized  nations;  and  that  the  power  to  do  so 
is  given  without  any  connection  between  it  and  the  third 
article  of  the  constitution,  defining  the  judicial  power  of 
the  United  States;  indeed,  that  the  two  powers  are  entirely 
independent  of  each  other."    (20  How.  78-9.) 

Again,  in  the  same  case,  it  is  said:  ''  With  the  sentences 
of  courts-martial,  which  have  been  regularly  convened,  and 
have  proceeded  legally,  and  by  which  punishments  are  di- 
rected, not  forbidden  by  law,  or  which  are  according  to  the 
laws  of  the  sea,  civil  courts  have  nothing  to  do.  If  it  were 
otherwise,  the  civil  courts  would  virtually  administer  the 
rules  and  articles  of  war  irrespective  of  those  to  whom  that 
duty  and  obligation  has  been  confided  by  the  laws  of  the 
United  States,  from  whose  decisions  no  appeal  of  any  kind 
has  been  given  to  the  civil  magistrates  or  civil  courts." 
(Id.  82.) 

In  ex  parte  Milligan,  4  Wal.  123,  Mr.  Justice  Davis,  in 
delivering  the  opinion  of  the  court,  says:  "The  sixth 
amendment  afiirms  that  'in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury,'  language  broad  enough  to  embrace  all 
persons  and  cases;  but  the  fifth,  recognizing  the  necessity 
of  an  indictment  or  presentment,  before  any  one  can  be 
held  to  answer  for  high  crimes,  '  excepts  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  while  in  actual 
service,  in  time  of  war  or  public  danger;'  and  the  framers 
of  the  constitution,  doubtless,  meant  to  limit  the  right  of 
trial  by  jury,  in  the  sixth  amendment,   to  those  persons 
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who  were  subjected  to  indictment  or  presentment  in  the 
fifth.  The  discipline  necessary  to  the  efficiency  of  the 
army  and  navy  required  other  and  swifter  modes  of  trial 
than  are  furnished  by  the  common  law  courts;  and,  in  pur- 
suance of  the  power  conferred  by  the  constitution,  congress 
has  declared  the  kinds  of  trial,  and  the  manner  in  which 
they  shall  be  conducted ,  for  offenses  committed  while  the 
party  is  in  the  naval  service.  Every  one  connected  with 
these  branches  of  the  public  service  is  amenable  to  the  jur- 
isdiction which  congress  has  created  for  their  government, 
and,  while  serving,  surrenders  his  right  to  be  tried  by  the 
civil  courts." 

So,  also,  in  the  same  case,  the  chief  justice  says:  ''It  is 
not  denied  that  the  power  to  make  rules  for  the  government 
of  the  army  and  navy  is  a  power  to  provide  for  trial  and 
punishment  by  military  courts  without  a  jury.  It  has  been 
so  understood  and  exercised  from  the  adoption  of  the  con- 
stitution to  the  present  time.  Nor,  in  our  judgment,  does 
the  fifth,  or  any  other  amendment,  abridge  that  power. 
*  Gases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
in  aetual  service  in  time  of  war  or  public  danger,'  are  ex- 
pressly excepted  from  the  fifth  amendment,  '  that  no  per- 
son shall  be  held  to  answer  for  a  capital  or  otherwise  infam- 
ous crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury;'  and  it  is  admitted  that  the  exception  applies  to  the 
other  amendments  as  well  as  to  the  fifth.  *  *  *  *  "W'e, 
therefore,  think  that  the  power  of  congress,  in  the  govern- 
ment of  the  land  and  naval  forces,  and  of  tbe  militia,  is  not 
at  all  affected  by  the  fifth  or  any  other  amendment."  (Id. 
137-8.)  Again:  "There  are  under  the  constitution  three 
kinds  of  military  jurisdiction:  One  to  be  exercised  both  in 
peace  and  war;  another  to  be  exercised  in  time  of  foreign 
war  without  the  boundaries  of  the  United  States,  or  in  time 
of  rebellion  and  civil  war  within  the  States  or  districts  oc- 
cupied by  rebels  treated  as  belligerents;  and  a  third  to  be 
exercised  in  time  of  invasion  or  insurrection  within  the 
limits  of  the  United  States,  or  during  the  rebellion  within 
tfte  limits  of  States  maintaining  adhesion  to  the  national 
government,  when  the  public  danger  requires  its  exercise. 
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The  first  of  these  may  be  called  jurisdiction  under  military 
law,  and  is  found  in  acts  of  congress  prescribing  rules  and 
articles  of  war,  or  otherwise  providing  for  the  government 
of  the  national  forces."    (Id.  141-2.) 

These  decisions  authoritatively  determine  the  power  of 
congress  to  confer  jurisdiction  upon  the  military  and  naval 
authorities  to  try  by  courts-martial  military  and  naval 
offenses;  and  that  this  jurisdiction  may  be  exercised,  in  the 
language  of  the  chief  justice,  "both  in  peace  and  war." 
The  case  of  Dynes  v.  Hoover  arose  in  time  of  profound 
peace.  The  clause  in  the  fifth  amendment,  "  when  in  actual 
service  in  time  of  war  or  public  danger,"  evidently  only 
refers  to  the  militia.  It  has  no  reference  to  the  anny  or 
navy  of  the  United  States.  Such  is  the  reasonable  gram- 
matical construction,  and  such  is  manifestly  the  view  of  the 
supieme  court  as  derived  from  the  observations  made  in 
Milligan's  case.  A  good  reason  for  this  distinction  may  be 
found  in  the  fact  that  it  is  only  at  those  times  that  the  mili- 
tia are  under  the  jurisdiction  and  control  of  the  general 
government;  while  the  army  and  navy  of  the  United  States 
are  always  in  the  service  of  the  government,  and  there  is  as 
much  necessity  for  preserving  their  discipline,  morale  and 
efficiency  in  peace  as  in  time  of  war. 

If  the  acts  of  congress  conferring  jurisdiction  upon  naval 
and  military  courts-martial,  to  try  offenses  committed  in 
the  naval  and  military  service,  are  held  to  be  constitutional, 
it  is  further  insisted,  on  behalf  of  the  petitioner,  that  the 
offense  must  not  only  be  committed,  but  that  the  jurisdic- 
tion must  also  be  exercised,  or,  at  least,  must  attach  by 
an  arrest  and  commencement  of  the  prosecution  before  the 
connection  of  the  offender  with  the  service  is  legally  sev- 
ered by  the  expiration  of  his  term  of  service,  or  by  resigna- 
tion, dismissal  or  other  discharge;  that  congress  has  no 
power  to  authorize  a  trial  after  the  connection  is  so  sev- 
ered, and  after  the  accused  has  become  a  p^^vate  citizen. 
To  support  this  view,  a  criticism  is  made  upon  the  word 
"case,"  and  it  is  argued  that,  although  the  offense  has 
been  committed  while  in  the  naval  service,  yet  a  *'cas^" 
does  not  arise  until  a  charge  is  actually  made;  and  if  the 


Dist.  Cal.]  In  re  Booart.  405 

1873.]  Opinion  of  the  Court— Sawyer,  0.  J. 

charge  is  not  actually  framed  and  presented  till  after  the 
offender  ceases  to  be  in  the  service,  it  is  not  a  ''  case  aris- 
ing in  the  land  or  naval  forces"  within  the  meaning  of  the 
fifth  amendment  to  the  constitution.  This  is  certainly  a 
very  finely  drawn  distinction.  It  is  not  merely  a  *'case" 
that  the  court  is  to  try,  but  a  ''case  arising  in  the  land  or 
naval  force."  A  case  in  ordinary  parlance  is  that  which 
falls,  comes,  or  happens — an  event.  Also  a  state  of  facts 
involving  a  question  for  discussion  (Webster's  Die.)  But 
the  event — that  which  happens — the  state  of  facts  present- 
ing the  question  for  discussion  must  have  arisen — must  have 
had  an  origin.  What  does  ''arising"  mean  as  here  used? 
Certainly  not  merely  making  a  statement  of  the  pre-exist- 
ing facts,  which  constitutes  a  case  for  judicial  cognizance. 
Among  the  ordinary  and  most  common  definitions  of  the 
word  arise,  are  "to  proceed,  to  issue,  to  spring,"  and  a 
case  arising  in  the  land  or  naval  forces  upon  a  fair  and 
reasonable  construction  of  the  whole  article,  appears  to  us 
to  be  a  case  proceeding,  issuing  or  springing  from  acts  in 
violation  of  the  naval  laws  and  regulations  committed  while 
in  the  naval  forces  or  service.  A  case  originating  in  the 
naval  forces  or  service,  or,  in  other  words,  "offenses'* 
against  the  laws  regulating  the  navy,  committed  by  a  party 
while  in  the  naval  forces.  This  latter  is  the  very  language 
of  the  court  used  in  the  great  case  of  Ex  parte  Milligan^ 
which  was  argued  by  the  most  eminent  counsel  in  the  coun- 
try, with  unusual  zeal,  thoroughness  and  ability,  and  exam- 
ined with  extraordinary  care  by  the  supreme  court.  Al- 
though this  was  not  the  precise  point  decided,  yet,  in  that 
case,  the  language  of  the  justices  was  carefully  weighed, 
and  measured  with  unusual  caution.  Mr.  Justice  Davis, 
in  the  opinion  of  the  court,  quotes  the  clause  of  the  consti- 
tution, "  except  in  cases  arising  in  the  land  and  naval 
forces,"  and  then  in  the  very  next  sentence,  in  alluding  to 
this  class  of  cases,  says:  "In  pursuance  of  the  power  con- 
ferred by  the  constitution,  congress  declared  the  kinds  of 
trial,  and  the  manner  in  which  they  shall  be  conducted  for 
offenses  committed  while  the  party  is  in  the  military  or 
naval  service;"  thus,  manifestly,  using  the  phrase  "offenses 
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committed  while  the  party  is  in  the  military  or  naval  service," 
as  entirely  synonymous  with,  and  equivalent  to,  the  phrase 
in  the  constitution,  <'  cases  arising  in  the  land  and  naval 
forces."  This  indicates  the  constraction  put  upon  this  pro- 
vision by  the  supreme  court  in  such  terms,  and  under  such 
circumstances,  that  we  should  not  feel  at  liberty  to  disre- 
gard it,  even  if  the  construction  were  more  doubtful  than  it 
appears  to  us  to  be.  Indeed  this  seems  to  us  to  be  the  true 
construction.  There  is,  certainly,  no  express  limitation  of 
the  power  of  congress  to  authorize  a  trial  by  court-martial, 
for  military  and  naval  offenses  committed  while  the  offender 
is  in  actual  service,  after  his  connection  with  the  service  has 
ceased.  If  the  limitation  exists,  it  must  be  implied  from  a 
strained  and  unnatural  construction  to  be  given  to  the 
clause,  ''  cases  arisiug  in  the  land  and  naval  forces." 

The  question  as  to  the  unconstitutionality  of  an  act  of  con- 
gress is  always  one  of  the  greatest  delicacy.  Courts,  un- 
doubtedly, have  the  power,  and  it  is  their  duty,  to  declare 
acts  of  congress  to  be  unconstitutional  when  they  clearly 
appear  to  be  so.  But  it  is  the  united  voice  of  a  multitude 
of  decisions  that,  where  there  is  a  reasonable  doubt  as  to 
the  unconstitutionality  of  an  act  of  congress,  the  law  should 
be  sustained.  Even  the  supreme  court  of  the  United  States 
has  rarely  assumed  to  exercise  this  delicate  power.  So  late 
as  1866,  in  the  United  States  v.  Bhodes,  1  Abb.  U.  S.  Re- 
ports, 52,  Mr.  Justice  Swayne  says:  **  Since  the  organiza- 
tion of  the  supreme  court,  but  three  acts  of  congress  have 
been  pronounced  by  that  tribunal  void  for  unconstitution- 
ality." (Marhury  v.  Madison^  1  Cr.  137;  Scott  v.  Sanford^  19 
How.  393;  Exparte  Garland,  4  Wallace,  334.) 

When  the  supreme  court  and  its  justices  so  cautiously 
and  sparingly  exercise  this  power,  the  case  ought  to  be  veij 
clear  to  justify  a  subordinate  court  in  assuming  such  respon- 
sibility. The  case  now  under  consideration  presents  no 
such  clear  case.  We  think  the  acts  involved  in  this  case 
constitutional. 

The  offenses  charged  against  the  petitioner,  for  the  trial 
of  which  he  is  now  held,  are,  therefore,  cases  arising  in  the 
naval  forces,  within  the  meaning  of  the  constitution,  if  a 
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paymaster's  clerk  on  duty  in  the  navy  is  a  person  in  the 
naval  forces,  and  amenable  to  its  criminal  jurisdiction  un- 
der the  provisions  of  any  act  of  congress. 

The  act  of  congress  of  March  2,  1863  (12  stat.  U.  S.  696, 
sec.  1),  so  far  as  it  is  applicable  to  this  case,  provides: 
"That  any  person  in  the  *  *  naval  forces  of  the  United 
States,  *  *  *  *  who  shall  embezzle  *  *  any  *  * 
money  or  other  property  of  the  United  States,  furnished, 
or  to  be  used  for  *  *  ♦  the  naval  service,  of  the  United 
States,  *  ^  shall  be  deemed  guilty  of  a  criminal  offense, 
and  shall  be  subject  to  the  rules  and  regulations  made  for 
the  government  of  the  *  *  naval  forces  of  the  United 
States ;  *  *  *  and  every  person  so  offending  may  be 
arrested  and  held  for  trial  by  a  court-martial,  and  if  found 
guilty,  shall  be  punished  by  fine  and  imprisonment,  or  such 
other  punishment  as  the  court-martial  may  adjudge,  save 
punishment  by  death." 

Was  the  petitioner,  while  a  clerk  of  a  paymaster  in  the 
navy,  on  duty  in  the  manner  before  stated,  a  person  in  the 
naval  forces  of  the  United  States  within  the  meaning  of  this 
act  ?  It  is  contended  on  his  behalf  that  he  was  not.  But 
upon  this  point  we  entertain  no  doubt.  He  was  not  merely 
an  employe  or  servant  of  the  paymaster,  but  on  the  contrary, 
as  we  have  seen  from  the  regulations  of  the  navy,  set  out  in  the 
statement  of  facts,  he  was  an  officer  in  the  navy.  He  received 
his  position  by  appointment,  which  appointment  was  re- 
quired to  be  approved  by  the  commander  of  the  ship.  He 
was  required  to  give  a  written  acceptance,  in  which  he  bound 
himself  to  be  subject  to  the  laws,  regulations  and  disci- 
pline of  the  navy,  which  acceptance  is  required  to  be  filed  in 
the  department.  He  was  required  to  qualify  by  taking  an 
oath,  and  to  expressly  engage  to  serve  till  regularly  dis- 
charged; and  this  could  only  be  done  by  the  appointing 
power,  approved  in  the  same  manner  as  his  appointment 
had  been  approved. 

He  was  an  officer  of  the  same  class  as  the  paymaster  him- 
self, the  surgeons,  engineers,  etc.,  viz:  a  staff  officer;  and 
he  ranked  with  midshipmen,  who  are  line  officers.  His 
duties  brought  him  into  immediate  connection  with  the  ad- 
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ministration  of  the  funds  of  the  naTj,  and  these  have  been 
aptly  styled  *'  the  sinews  of  war/'  Upon  the  safety  and 
due  application  of  the  funds  of  the  nayy  depends  in  a  great 
measure  its  efi^ciency.  Under  this  state  of  facts,  if  he  was 
not  a  person  in  the  naval  forces  of  the  United  States,  it  is 
difficult  to  understand  what  does  constitute  that  relation. 
Such  an  officer  is  certainly  as  necessary  a  part  of,  or  appen- 
dage to,  an  organized  and  efficient  navy,  as  a  seaman,  gun- 
ner, or  any  combatant.  We  think  a  paymaster's  clerk, 
actually  on  duty,  clearly  a  person  in  the  naval  forces  and 
service,  within  the  meaning  of  those  terms  as  used  in  the 
act  of  congress  cited. 

The  second  section  of  the  same  act  further  provides, 
'^  that  any  person  heretofore  called,  or  hereafter  to  be  caUed 
into,  or  employed  in  such  forces  or  service,  who  shall  com- 
mit any  violation  of  this  act,  and  shall  afterward  receive 
his  discharge  or  be  dismissed  from  the  service,  shall,  not- 
withstanding  such  discharge  or  dismissal,  continue  to  be 
liable  to  be  arrested  and  held  for  trial  by  a  court-martial, 
in  the  same  manner,  and  to  the  same  extent,  as  if  he  had 
not  received  such  discharge,  or  been  dismissed."  (Id., 
section  2.) 

Testimony  was  taken  upon  the  point  as  to  whether  the 
petitioner  was  discharged  or  dismissed  from  the  service 
subsequent  to  December  1,  1868.  The  district  attorney  in- 
sists, with  great  earnestness,  that  the  facts  developed  show 
a  desertion,  and  that  the  petitioner  is  still,  in  contemplation 
of  law,  in  the  naval  forces.  On  behalf  of  the  petitioner,  it 
is  argued  with  equal  earnestness,  that  upon  the  testimony,  it 
appears  that,  at  least  after  December  10, 1868,  he  was  either 
actually  discharged,  or  else  that  the  facts  and  acts  of  the 
secretary  of  the  navy  shown,  constitute  a  valid  discharge 
by  operation  of  law. 

Under  the  view  we  take,  it  will  be  unnecessary  to  deter- 
mine this  question.  It  is  not  denied  that  on  December  1, 
1868,  the  petitioner  was  still  a  paymaster's  clerk,  in  actual 
service;  and  his  leaving  under  the  circumstances  shown  by 
the  evidence  was,  doubtless,  a  desertion.  He  is,  therefore, 
in  contemplation  of  law,  still  in  the  naval  forces,  or  he  has 
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been  disoharged  either  expressly  or  bj  operation  of  the 
acts  shown,  or  otherwise.  In  the  former  case  he  is  clearly 
still  amenable  to  trial  upon  both  charges.  In  the  latter, 
under  the  provisions  of  the  act  last  cited,  he  is  still  liable 
to  trial,  at  least  on  the  charge  of  embezzlement,  whatever 
the  case  may  be  as  to  the  charge  of  desertion;  and  if  he  is 
lawfully  held  for  trial  upon  either,  it  is  sufficient. 

As  to  the  alleged  former  conviction,  and  the  bar  of  the 
statute  of  limitations,  these  are  matters  of  defense,  and  are 
questions  for  the  determination  of  the  tribunal  having  juris- 
dicHon  to  try  the  charge.  The  latter  may  involve  an  in- 
quiry as  to  whether  the  petitioner  has  absented  himself,  or 
whether  other  legal  impediment  to  the  trial  has  existed. 
These  are  matters  that  will  arise  in  the  exercise  of  jurisdic- 
tion, as  in  this  opinion  before  distinguished  from  the  fact 
of  the  existence  of  jurisdiction,  to  hear  and  determine  the 
charge.  They  are  matters  to  be  pleaded  as  a  defense. 
(•Johnson  v.  United  StateSj  3  McLean,  89.  United  States  v. 
Cook,  17  Wal.  168.) 

The  liability  of  the  navy  department,  and  of  its  courts- 
martial,  to  abuse  their  powers  in  cases  like  this,  has  been 
strenously  urged  in  various  stages  of  the  hearing  against 
the  views  and  construction  of  the  constitution  and  statutes 
adopted  by  us.  Similar  arguments  have  often  been  urged 
before  in  courts  of  justice,  in  cases  involving  analagous 
questions.  The  answer  often  repeated  in  the  books  is  well 
stated  by  Mr.  Justice  Stoby,  in  Ex  parte  Kearney,  7  Wh.  45. 
That  eminent  jurist  says:  ''Wherever  power  is  lodged  it 
may  be  abused.  But  this  furnishes  no  solid  objectiojl 
against  its  exercise.  Confidence  must  be  reposed  some- 
where, and  if  there  should  be  any  abuse  it  will  be  a  public 
grievance,  for  which  a  remedy  may  be  applied  by  legisla- 
tion, but  is  not  to  be  devised  by  courts  of  justice." 

The  same  constitution  and  the  same  legislative  power 
which  conferred  civil  jurisdiction  on  the  national  judi- 
ciary, also  conferred  jurisdiction  over  military  and  naval 
offenses  upon  courts-martial,  appointed  and  supervised  by 
the  war  and  navy  departments.    Each  is  supreme  while 
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acting  within  the  sphere  of  its  own  exclusive  jurisdiction. 
In  the  terse  and  appropriate  language  of  Attorney-General 
Gushing:  '*  A  court-martial  is  a  lawful  tribunal,  existing  by 
the  same  authority  that  any  other  exists  by,  and  the  law, 
military,  is  a  branch  of  law  as  valid  as  any  other,  and  it 
differs  from  the  general  law  of  the  land  in  authority  only  in 
this,  that  it  applies  to  officers  and  soldiers  of  the  army,  but 
not  to  other  members  of  the  body  politic,  and  that  it  is  lim- 
ited to  breaches  of  military  duty."  (6  Opin.  Attorney- 
Generals,  425.) 

This  court  has  no  more  right  to  assume  or  suppose  that 
those  who,  by  the  constitution  and  laws,  are  made  the  de- 
positaries of  jurisdiction  over  military  offenses,  will  abuse 
these  powers,  than  that  those  who,  by  the  same  constitution 
and  laws,  are  entrusted  with  the  general  civil  jurisdiction  of 
the  land,  will  abuse  the  trust  devolved  upon  them.  It  is, 
undoubtedly,  the  imperative  duty,  and  we  have  no  doubt 
that  it  will  be  the  pleasure,  of  the  judiciary  to  jealously  and 
vigorously  maintain  its  own  jurisdiction  in  its  utmost  ex- 
tent, for  the  protection  of  the  citizen  in  all  his  rights  of 
person  and  property;  and  to  confine  within  their  proper 
limits  the  special  and  limited  jurisdiction  of  other  tribunals. 
But,  while  this  is  so,  it  is  no  less  its  duty  to  abstain  from 
trespassing  upon,  or  usurping  the  rightful  powers  of  any 
other  tribunal,  however  limited  may  be  the  sphere  of  its 
jurisdiction.  A  breach  of  this  latter  duty  would  be  no 
less  reprehensible  than  a  breach  of  the  former. 

Many  minor  points  have  been  argued  in  the  course  of  the 
hearing,  but  none  of  them  appear  to  us  to  be  of  sufficient 
importance  to  justify  a  further  extension  of  this  opinion  for 
the  purpose  of  specially  noticing  them.  Suffice  it  to  saj, 
that  none  of  them  deemed  material  appear  to  us  to  be 
tenable. 

From  the  views  we  have  expressed,  it  follows  that  the 
writ  must  be  dismissed,  and  the  petitioner  remanded  to  the 
custody  of  the  respondent,,  whence  he  was  taken,  and  it  is 
so  ordered. 
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In  re  Thomas  Ryan. 

DlSTRICTT   COUBT,   DISTRICT   OP   OrEQON. 

April  29,  1873. 

1.  Tbadia—Inboltbnct.— An  innkeeper  and  retail  dealer  in  liquor  is  a 

trader,  and  when  he  is  unable  to  pay  his  debts  as  they  become  due,  in 
money,  he  is  insolvent,  although  his  property  may  exceed  in  value  the 
amount  of  his  debts. 

2.  Pbbfkbbncr.— An  insolvent  debtor  who  prefers  one  or  more  of  his  cred- 

itors, necessarily  thereby  commits  an  act  of  bankruptcy. 

3.  MoBTQAOE  AN  AcT  OF  Bankbuptot.  —  Where  it  appears   that  a  debtor 

gave  a  mortgage  upon  a  large  portion  of  his  property,  which  mortgage 
purported  to  be  given  as  security  for  a  debt  that  in  fact  never  existed, 
the  reasonable  conclusion  is,  that  such  mortgage  was  made  to  hinder 
and  delay,  if  not  to  defraud,  the  creditors  of  such  debtor,  and  is,  there- 
fore, an  act  of  bankruptcy. 

4.  Act  of  Bankbuptct  Cannot  be  Bescindkd. — Where  a  debtor  has  com- 

mitt-ed  an  act  of  bankruptcy  by  giving  an  unlawful  preference,  or  making 
a  transfer  of  bis  property  with  intent  to  hinder,  delay  and  defraud  his 
creditors,  he  cannot  discharge  himself  from  his  legal  liability  for  such 
act  by  a  subsequent  rescission  or  undoing  thereof. 

Before  Deadt,  District  Judge. 

Petition  by  F.  Opitz  and  others  to  have  the  respondent 
adjudged  a  bankrupt.  The  cause  was  heard  bj  the  court 
without  a  jury,  on  April  22  and  23,  and  submitted. 

John  W,  Whalley,  for  petitioners. 

Bickard  WiUiams  and  0.  P.  Mason,  for  respondent. 

Deadt,  J.  At  the  filing  of  the  petition — April  1,  1873, 
and  since  1864 — the  respondent  was  engaged  in  keeping  a 
tavern  and  bar  in  the  ciiy  of  Portland,  Oregon,  called 
the  Buss  house. 

The  petition  alleges  that  the  respondent,  being  a  trader 
and  insolvent,  committed  acts  of  bankruptcy  as  follows: 
1.  That  on  January  29,  1873,  he  made  a  conveyance  and 
transfer  of  the  chattels  in  said  Buss  house  to  one  Catharine 
Crinnion,  with  intent  to  thereby  hinder,  delay  and  defraud 
his  creditors;  and  with  the  intent  to  give  a  preference  to 
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said  Grinnion;  and  also  with  the  intent  to  defeat  and  delay 
the  operation  of  the  bankrupt  act.  2.  That  on  Februaiy 
12,  1873,  he  made  a  payment  to  Henry  Wilmer,  and  on 
March  1,  thereafter,  a  payment  to  —  Hunsaker,  with  intent 
thereby  to  give  each  of  them  a  preference. 

The  answer  of  respondent  admits  the  making  of  the  con- 
veyance and  payments,  but  denies  the  insolvency,  and  that 
either  such  conveyance  or  payments  were  made  with  the 
intent  alleged. 

The  evidence  proves  that  at  the  dates  of  the  alleged  acts 
of  bankruptcy,  the  respondent  owed  not  less  than  $1,700, 
and  that  his  assets  consisted  of  the  furniture  and  fixtures 
of  the  Buss  house,  worth  in  cash  probably  $1,200;  a  piece 
of  land  on  the  Macadam  road  worth  not  to  exceed  $160,  and 
book  accounts  for  board  against  forty-six  different  persons, 
scattered  over  the  coast,  for  sums  ranging  from  $239  to 
$5 — amounting  in  all  to  $2,954.  Some  of  these  accounts 
are  twelve  months  overdue,  one  fourth  of  them  are  at  least 
six  months  due,  and  only  $200  or  $300  were  charged  within 
two  months  before  the  commencement  of  this  proceeding. 
The  opinion  of  the  respondent's  barkeeper  is  that  $1,500  of 
these  accounts  are  good — that  is,  the  persons  who  owe  them 
will  pay  them  when  they  get  money,  and  he  thinks  they 
will  have  money  sooner  or  later,  and  some  of  them  before 
long.  This,  of  course,  amounts  to  nothing;  there  is  really 
no  evidence  that  a  single  dollar  can  be  made  on  these  ac- 
counts by  law,  and  the  strong  probability  is  that  they  are 
not  worth  a  cent.  For  the  past  nine  months  the  respondent 
has  been  falling  behind  with  his  creditors,  and  the  proba- 
bilities are  that  good  accounts  against  boarders  by  the  week 
would  have  been  collected  by  him  as  they  fell  due. 

It  also  appears  that  for  at  least  six  months  prior  to  the 
filing  of  the  petition,  the  respondent  was  unable,  and  so 
stated  to  divers  of  his  creditors,  to  pay  the  debts  incurred 
in  his  business  as  they  became  due,  in  money;  and  that 
during  that  term,  for  that  reason,  he  procured  an  extension 
on  $700  or  $800  of  said  debts. 

As  to  whether  the  respondent's  property  was  sufficient  to 
pay  his  debts  at  the  date  of  these  transactions,  the  burden 
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of  proof  is  upon  him.  (Sec.  41,  Bank,  act;  In  re  Randall^ 
1  Dead  J,  659;  In  re  Silverman,  1  Sawyer,  418.)  The  evi- 
dence  furnished  by  the  respondent  upon  this  point  is  not 
satisfactory,  and  is  altogether  insufficient  to  establish  the 
fact  that  this  property  could  have  been  disposed  of  for  cash 
at  $1,700.  It  must  also  be  borne  in  mind  that  the  only 
portion  of  this  property  which  appears  to  have  had  any 
market  value,  was  the  furniture;  and  to  have  sold  this,  or 
any  considerable  portion  of  it,  would  have  broken  up  re- 
spondent's business  at  once;  besides  at  least  $300  worth  of 
it  was  probably  exempt  £rom  execution— the  respondent 
being  a  householder. 

But  it  is  immaterial  whether  his  property  was  sufficient 
to  pay  his  debts  or  not.  The  respondent  was  an  inn-keeper 
and  a  retail  dealer  in  liquors,  and  therefore  a  trader,  and 
being  confessedly  unable  to  pay  his  debts  in  money  as  they 
became  due,  in  the  ordinary  course  of  business,  he  was  in- 
solvent.  In  Toofr.  Martin,  13  Wall.  47,  the  supreme  court 
affirmed  the  ruling  of  the  court  below,  which  was  that,  ''  if 
the  bankrupts"  (who  were  traders)  ''could  not  pay  their 
debts  in  the  ordinary  course  of  business,  that  is,  in  money, 
as  they  fell  due,  they  were  insolvent;"  and  to  the  same 
effect  has  been  the  decisions  of  the  district  courts.  In* 
deed,  it  would  be  intolerable  if  a  person  in  the  situation  of 
respondent,  who  refuses  to  pay  the  current  bills  of  his 
baker,  butcher  and  grocer  as  they  become  due,  because  he 
has  no  money  to  do  so  with,  and  at  the  same  time  pays  and 
secures  other  H)reditors,  could  prevent  the  former  from 
having  him  adjudged  a  bankrupt  upon  the  doubtful  ground 
that  his  property  was  equal  in  value  to  his  debts,  and 
therefore  he  was  not  insolvent. 

The  payments  to  Wilmer  and  Hunsaker  are  admitted, 
and  the  fact  being  that  the  respondent  was  then  insolvent, 
the  necessary  effect  of  such  payments  was  to  give  these 
creditors  a  preference,  which  was  an  act  of  bankruptcy. 
The  necessary  consequence  of  his  acts  the  respondent  is 
conclusively  presumed  to  have  intended,  and  therefore  the 
denial  in  the  answer  of  an  intent  to  give  a  preference  to 
these  parties,  is  of  no  effect.  {In  re  Sutherland,  1  Deady, 
348;  In  re  Silverman,  1  Sawyer,  418.) 
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The  conveyance  to  Crinnion  is  a  mortgage  which  pur- 
ports to  have  been  given  by  respondent  to  secure  the  pay- 
ment of  a  note  of  even  date  therewith,  for  $3,000  in  coin, 
payable  in  one  year,  with  interest  at  the  rate  of  one  per 
centum  per  month.  The  property  included  in  it  was  prob- 
ably three  fourths  in  value  of  all  the  respondent  possessed, 
subject  to  execution,  and  consisted  of  the  furniture  of  the 
parlor  and  the  sixty-one  bed-rooms  in  the  Buss  house. 
The  instrument  gave  Crinnion  power  to  take  possession  in 
case  the  note  was  not  paid  at  maturity  or  at  any  time,  in 
case  she  should  ''deem  herself  unsafe,"  and  sell  the  prop- 
erty at  public  or  private  sale  for  the  payment  of  the  debt. 
The  mortgage  was  filed  on  January  30,  1873,  and  on  March 
19  thereafter,  purports  to  have  been  assigned  by  Crinnion, 
for  **a  valuable  consideration,"  to  one  Annie  English. 

On  the  trial,  Byan  testified  that  this  note  and  mortgage 
was  a  scheme  to  raise  money  to  pay  his  debts,  but  that  no 
money  was  received  upon  it  except  $800  in  currency,  which 
was  returned  to  English  when  she  gave  up  the  note,  and  the 
transaction  was  rescinded,  because  the  whole  amount  of  the 
$3,000  could  not  be  raised.  The  note  was  not  produced 
on  the  trial,  and  the  mortgage  still  remains  on  file  in  the 
clerk's  office  unsatisfied  and  uncanceled.  Byan  stated  that 
the  note  had  been  lying  on  the  wash-stand  in  his  bed-room 
from  the  time  it  was  returned  to  him,  until  the  day  of  trial, 
when  it  suddenly  disappeared,  and  has  not  been  found,  and 
that  the  $800  received  on  the  note  was  paid  to  and  returned 
by  his  wife.  Under  the  act  (sec.  41),  and  upon  general 
principles,  the  burden  of  proof  is  upon  the  respondent  to 
show  this  mortgage  to  have  been  actually  made  upon  the 
consideration  and  for  the  purposes  expressed  therein.  The 
facts  are  peculiarly  within  his  knowledge. 

Neither  Crinnion  nor  English  are  called  as  x^itnes-ses  by 
him,  or  their  absence  attempted  to  be  accounted  for;  while, 
upon  the  evidence,  their  very  existence  is  even  doubtful. 
As  the  case  appears  in  court,  there  is  no  other  conclusion 
reasonable,  but  that  this  mortgage  was  a  mere  sham  and 
pretence  from  first  to  last.  In  point  of  fact,  it  was -not  true, 
as  therein  represented,  that  respondent  owed  Crinnion  the 
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Bum  of  $3,000  in  coin,  but  only  1800  in  currency,  and  it  is 
doubtful  whether  even  that  sum  was  received  until  after 
the  making  of  tlie  mortgage,  if  at  all.  The  assignment  to 
English  purports  to  have  been  made  as  late  as  March  19, 
and  for  a  '*  valuable  consideration,"  and  although  attested 
bj  counsel  for  respondent,  no  one  was  called  to  speak  as  to 
the  amount  or  nature  of  such  consideration,  or  the  true 
character  of  the  transaction.  The  strong  probability  is 
that  this  transfer  is  also  a  sham,  and  was  put  upon  the  in- 
strument with  the  idea  of  giving  color  of  good  faith  to  the 
original  transaction.  The  mortgage  was  left  on  file  as  an 
unsatisfied  one,  after,  it  is  now  claimed,  the  transaction  was 
rescinded,  apparently  for  the  purpose  for  which  it  appears 
to  have  been  originally  made  and  placed  there,  to  keep  off 
and  deceive  his  creditors;  and  to  this  effect  was  respondent's 
declaration  to  the  witness  Bohr,  one  of  his  creditors,  as  late 
as  February  1,  The  power  to  enter  and  sell  at  ''private 
sale  "  whenever  the  mortgagee  might  **  deem  herself  un- 
safe," is  a  significant  and  suspicious  circumstance,  and 
might  at  any  moment  be  used  by  the  parties  to  this  contriv- 
ance to  put  the  barrier  of  another  apparently  innocent  own- 
ership between  this  property  and  the  respondent's  creditors. 

The  intent  with  which  the  transfer  was  made  is  a  ques- 
tion of  fact,  but  if  the  note  and  mortgage  were  fictitious,  as 
it  appears  they  were,  then  the  only  reasonable  inference 
from  the  premises  is,  that  it  was  done  with  intent  to  hinder 
and  delay  creditors,  if  not  to  defraud  them.  (In  re  Drum- 
mand,  1  N.  B.  B.  10;  Ec/ort  v.  Greeley,  6  N.  B.  B.  433.) 

It  is  not  an  element  of  this  act  of  bankruptcy  that  the 
respondent,  at  the  time  of  committing  it,  should  have  been 
insolvent.  A  sale  or  transfer  of  property,  with  intent  to 
hinder,  delay  or  defraud  creditors,  is  an  act  of  bankruptcy, 
without  reference  to  the  solvency  of  the  persons  making 
it.     {In  re  Ba}idal,  1  Deady,  565.) 

On  the  argument,  counsel  for  the  respondent  seemed  to 
assume,  that  the  inquiry  as  to  his  solvency  was  to  be  direct- 
ed to  the  time  of  filing  the  petition.  Insolvency  alone  is 
never  an  act  of  bankruptcy.  In  this  case,  respondent  being 
insolvent  on  February  12  and  March  1, 1873,  when  he  made 
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payments  to  Wilmer  and  Hunaaker,  he  thereby  committed 
an  act  of  bankruptcy.  But  his  even  becoming  solvent  af^ 
terward,  much  less  getting  further  time  to  pay  his  debts, 
would  not  condone  or  discharge  this  act  of  bankruptcy  or 
prevent  him  from  being  adjudged  a  bankrupt  therefor.  And 
so  with  this  mortgage;  the  question  is,  did  the  respondent, 
at  any  time  within  six  months  before  the  filing  of  the  peti- 
tion, make  it  with  the  intent  alleged,  and  not  did  he  after- 
ward and  before  the  filing  of  the  petition  recant  and  pro- 
cure the  same  to  be  canceled  or  rescinded  ?  When  an  act  of 
bankruptcy  has  been  once  committed,  the  debtor  cannot  be 
relieved  from  the  legal  consequences  thereof,  except  by 
lapse  of  time  or  an  arrangement  with  the  creditors,  who  have 
the  right  to  sue  on  account  of  it. 

I  find  that  the  respondent  has  committed  the  acts  of  bank- 
ruptcy alleged  in  the  petition,  and  adjudge  him  a  bankrupt 
accordingly. 


In  re  Robert  Pittock. 

DiSTRiOT  Court,  District  of  Obeook. 
May  6,  1873. 

1.  UsxTBT  Law,  CoNSTRnonoN  of.— It  ia  the  proTince  of  the  law-making 

power  to  determine  what  rate  of  interest  on  money  will  beat  seonre  and 
promote  the  public  good,  and  therefore  it  is  the  duty  of  the  courts  to 
constrae  and  administer  such  a  law  with  a  view  to  effect  its  objects  and 
to  promote  justice. 

2.  Prohibition  and  PENAiiTT. — ^Where  a  statute  contains  both  a  prohifastioci 

and  a  penalty,  a  contract  or  transaction  contrary  thereto  is  absolutely 
illegal  and  void,  unless  it  appears,  upon  a  consideration  of  the  whole 
act,  that  the  legislature  did  not  so  intend. 

3.  Prohibitort  Act,  Cokstruotion  of. — ^Where  an  act  to  regulate  the  rata 

of  interest  on  money  contains  an  unqualified  prohibition  against  takiiig 
or  receiving  a  greater  interest  than  therein  prescribed,  and  in  a  certain 
contingency  also  provides  for  the  forfeiture  of  the  entire  usurious  debt, 
the  reasonable  inference  is  that  the  legislature  intended  to  make  all  acts 
and  contracts  in  contravention  thereof  absolutely  illegal  and  Toid. 

4.  Usurious  Intkrxsi. — Section  two  of  the  interest  act  of  Oregon  (Or.  Ood6» 

755)  provides  that,  ''No  person  shall  receiye  any  greater  sum  or  value 
for  the  loan  or  use  of  money,"  than  in  such  act  prescribed:  He/d, 
that  it  is  not  necessary  that  this   "  greater  sum  or  value"  should  be 
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contracted  for  or  received  at  the  time  of  making  the  loan,  to  bring  the 
transaction  within  the  prohibition;  bat  if  it  is  received  at  any  time  for 
or  on  account  of  such  loetn  or  use  of  money,  it  is  within  such  prohibi- 
tion, and  the  whole  contract  or  transaction  becomes  illegal  and  void. 
5.  JcBisDiCTioN  OF  Bankbuptct  Ck>nBT. — This  court  has  jurisdiction  to  allow 
or  disallow  claims  against  a  bankrupt's  estate,  and  therefore  to  pass  upon 
their  legality;  and  this,  although  it  may  not  have  jurisdiction  to  enforce 
a  penalty  imposed  by  the  State  law  on  account  of  an  act  making  any 
such  daim  illegal. 

Before  Deadt,  District  Judge. 

L.  G.  Potter  made  proof  of  a  debt  of  $387  25  against  the 
bankrupt's  estate,  to  which  the  assignee  objected  on  the 
ground  that  the  claim  was  usurious  and  illegal. 

On  April  10,  1873,  the  bankrupt  and  creditor  were  ex- 
amined before  the  register  in  relation  to  the  matter,  from 
which  it  appeared  that:  "  On  October  13, 1872,  Potter  came 
into  Fittock's  store  on  Front  street,  and  asked  Pittock  if 
be  wanted  some  money.  Pittock  replied  that  he  did;  Potter 
then  counted  out  8370  in  coin,  laid  it  upon  the  desk,  and 
Pittock  gave  him  his  note  for  1370,  with  interest  at  one  per 
centum  per  month.  At  the  same  time,  and  while  the  money 
was  still  lying  upon  the  desk,  Potter  asked  Pittock  how 
much  he  was  going  to  allow  him  for  the  accommodation, 
when  Pittock  handed  him  $20,  which  Potter  took  and  went 
away." 

Thereupon  the  following  questions  arose,  and  upon  the 
request  of  counsel  were  by  the  register  certified  to  the  dis- 
trict judge  for  his  opinion:  1.  Does  the  evidence  taken 
support  the  charge  that  the  claim  of  Potter  is  usurious? 
and,  2.  If  so,  can  it  be  proved  in  bankruptcy  ? 

The  certificate  of  the  register  was  accompanied  with  an 
opinion  that  the  claim  ought  to  be  rejected.  The  judge 
made  an  order  accordingly,  with  leave  to  the  creditor  to 
have  the  matter  placed  upon  the  docket  for  argument,  and 
show  cause  why  the  claim  should  be  allowed. 

On  April  24,  the  matter  was  argued  by  counsel  and  sub- 
mitted.    The  following;  is  the  opinion  of  the  register: 

The  last  clause  of  section  one  of  the  usury  law  of  this 
State  provides  that  one  per  cent,  per  month  for  the  loan  or 
28 
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use  of  money  may  be  charged  by  express  agreement  of  the 
parties,  and  no  more. 

Section  two  provides  that  ''  No  person  shall,  directly  or 
indirectly,  receive  in  money,  goods,  or  things  in  action,  or 
in  any  other  manner,  any  greater  sum  or  value  for  the  loan 
or  use  of  money  *  *  *  than  is  in  this  act  prescribed ;" 
and  amounts  to  a  prohibition. 

Section  three  further  provides  that, -"If  it  shall  be  as- 
certained, in  any  suit  brought  on  any  contract,  that  a  rate 
of  interest  has  been  contracted  for  greater  than  is  authorized 
by  this  act,  either  directly  or  indirectly,  *  *  *  or  that 
any  gift  or  donation  of  money,  property  or  other  valuable 
thing  has  been  made  *  *  to  a  lender  or  creditor  *  * 
either  by  the  borrower  or  debtor,  or  any  person  for  him, 
the  design  of  which  is  to  obtain  for  money  so  loaned  *  * 
a  rate  of  interest  greater  than  that  specified  by  the  pro- 
visions of  this  act,  the  same  shall  be  deemed  usurious,  and 
shall  work  a  forfeiture  of  the  entire  debt  so  contracted,  to 
the  school  fund  of  the  county  where  such  suit  is  brought  f 
and  this  prescribes  the  penalty  for  violating  its  provisions. 

This  last  section  embraces  two  classes  of  cases — one 
where  the  unlawful  interest  is  contracted  for,  and  the  other 
where  it  is  taken  with  the  design  to  obtain  a  greater  rate  of 
interest  than  is  prescribed,  and  may  be  after  the  contract 
is  made. 

The  creditor  and  bankrupt  agree  that  while  the  $370  was 
still  on  the  desk,  the  former  asked  the  latter  what  he  was 
going  to  allow  him  *'  for  the  accommodation,"  and  bankrupt 
then  handed  back  $20,  which  creditor  took,  and  that  it  was 
given  or  "allowed  "  for  the  accommodation.  The  one  per 
cent,  per  month  was  contracted  for,  for  the  use  of  the  money; 
and  the  ''use  of  the  money  "  was  no  more  nor  less  than  the 
"accommodation"  for  which  the  120  was  given.  I  mast 
conclude  that  the  case  comes  within  the  usury  law  of  the 
State.  That  law  settles  the  right  of  Potter,  and  deter- 
mines the  legality  of  his  claim.  He  could  uot  recover  it  in 
a  State  court. 

The  last  clause  of  section  twenty-two  of  the  bankrupt  act 
declares  that  "the  courts  shall  reject  all  claims  not  duly 
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proved,  or  where  the  proof  shows  the  claim  to  be  founded 
in  fraud,  illegality  or  mistake."  If  the  claim  of  Potter  be 
usurious,  it  is  illegal,  because  prohibited  by  a  statute  which 
also  forfeits  the  entire  debt. 

The  creditor  stands  before  the  court  in  the  attitude  of  a 
plaintiff,  invoking  its  jurisdiction  to  enforce  a  right  which 
the  laws  of  the  State  of  Oregon  deny  him.  It  cannot  be 
claimed  that  congress  intended  the  bankrupt  law  as  a 
means  of  evading  a  penalty  imposed  by  the  law  of  any  State 
for  the  violation  of  its  positive  prohibitions.  Such  a  con- 
struction would  permit  men  every  day  to  take  usury  and 
make  contracts  usurious  under  the  State  law,  and  then 
come  to  a  court  of  bankruptcy  to  enforce  them. 

I  think  the  cases  cited  by  the  creditor's  counsel  in  1  B. 
£.  123  and  4t  6.  B.  195,  so  far  as  they  are  applicable,  sup- 
port the  view  I  have  taken.  In  the  former  of  these,  it  is 
admitted  that  in  Ohio,  where  the  rate  of  interest  is  six  per 
cent.,  and  the  penalty  for  usury  is  the  forfeiture  of  double 
the  illegal  interest  charged,  the  claim  for  such  illegal  inter- 
est cannot  be  enforced  in  a  court  of  bankruptcy.  In  the 
opinion  of  the  court  we  find  this  language:  **  There  is  no 
reason  to  doubt  that  if  the  statute  referred  to  had  stopped 
with  the  prohibition  of  taking  or  receiving  interest  in  ex- 
cess of  the  rate  prescribed,  a  loan  made  by  a  bank  in  con- 
flict with  such  prohibition  could  not  be  enforced.  It  would 
imquestionably  be  held  to  be  an  illegal  and  void  act.  But 
the  legislature  has  chosen  to  prescribe  a  specific  penalty  for 
the  illegal  act,  namely,  the  forfeiture  of  double  the  sum  of 
the  entire  interest  charged  or  paid,  and  have  not  declared 
that  the  principal  debt  should  be  forfeited." 

The  law  of  this  state  not  only  prohibits  the  giving  or 
taking  of  more  than  one  per  cent,  per  month,  for  the  loan 
or  use  of  money,  but  provides  that  if  it  is  done,  "  the 
same  shall  be  deemed  usurious,  and  shall  work  a  forfeiture 
of  the  entire  debt."  The  same  rule  which  would  bar  the 
claim  for  interest  in  Ohio,  would  exclude  the  whole  debt  in 
Oregon. 

The  other  case  cited  is  not  in  conflict;  with  this  view. 
(See  also  4  B.  B.  10.^ 
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The  claim  is  disallowed,  and  costs  of  the  contest  are 

taxed  to  the  creditor,  and  will  be  taken  from  the  deposit 

in  court. 

J.  J.  Henderson,  Kegister. 

Joseph  N,  Dolphj  for  creditor. 

John  CaUin  and  Presley  M.  Denvy,  for  assignee. 

Deadt,  J.  Section  twenty-three  of  the  bankrupt  act,  as 
above  cited,  prohibits  the  allowance  of  a  claim  in  bank- 
ruptcy, which  is  founded  in  illegality.  In  this  respect,  the 
act  is  only  in  affirmance  of  the  common  law.  What  is  or  is 
not  an  illegal  contract  or  transaction,  depends  upon  the 
law  of  the  place  where  the  contract  was  made  or  the  trans- 
action had.  The  right  of  the  creditor  to  prove  this  debt 
then  depends  upon  the  effect  to  be  given  to  the  usury  act  of 
the  State  of  Oregon. 

It  is  apparent  upon  an  examination  of  the  books  that 
opinions  as  to  the  morality  and  policy  of  usury  laws  have 
frequently  led  to  their  being  construed  and  refined  away. 
The  crafty  means  contrived  by  the  wit  and  greed  of  man 
to  evade  the  law  have  too  often  been  successful,  only  be- 
cause the  private  opinions  and  sympathies  of  courts  and 
juries  have  interfered  with  its  just  and  general  enforce- 
ment. 

But  in  this  court,  an  act  of  the  legislature  limiting  the 
rate  of  interest  to  be  taken  for  the  use  of  money,  will  re- 
ceive as  favorable  a  construction  as  any  other  act  emanating 
from  that  authority,  to  secure  and  promote  what  it  deems  to 
be  the  public  good.  It  is  for  the  law-making  power  to  de- 
termine whether  the  rate  of  interest  shall  be  limited,  and  not 
the  courts.  An  act  prohibiting  the  taking  of  interest  be- 
yond a  certain  rate  should  be  construed,  according  to  the 
general  rule,  with  a  view  to  effect  its  objects  and  promote 
justice. 

Is  a  contract  to  receive  more  than  lawful  interest  illegal 
and  void  under  this  act  ? 

It  prescribes  the  legal  rate  of  interest,  and  declares  that 
"  no  more  "  shall  be  contracted  for  or  received.     This  is  a 
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prohibition,  and  any  contract  contrary  thereto  is  illegal 
and  void,  the  same  as  if  the  act  had  expressly  declared  such 
to  be  the  result.  In  Bank  of  United  Stales  v.  Owens,  2  Pet. 
638,  the  supreme  court  held  that  a  contract  contrary  to  a 
clause  in  the  act  incorporating  the  bank,  which  forbade  it  to 
take  a  greater  interest  than  six  per  cent.,  but  did  not  de- 
clare such  contract  void,  was,  nevertheless,  necessarily  ille- 
gal and  void.  In  answer  to  the  question,  ''  whether  such 
contracts  are  void  in  law  upon  general  principles,"  the 
court  say: 

''  The  answer  would  seem  to  be  plain  and  obvious,  that  no 
court  of  justice  can  in  its  nature  be  made  the  hand-maid  of 
iniquity.  Courts  are  instituted  to  carry  into  effect  the  laws 
of  a  country;  how  can  they,  then,  become  auxiliary  to  the 
consummations  of  violation  of  law?" 

In  Harris  v.  Runnels,  12  How.  83,  cited  and  relied  on  by 
counsel  for  creditor,  Mr.  Justice  Wayne  says: 

**  The  object  of  all  law  is  to  repress  vice  and  to  promote 
the  general  welfare  of  society;  and  it  does  not  give  its  as- 
sistance to  a  person  to  enforce  a  demand  originating  in  its 
breach  or  violation  of  its  principles  and  enactments.  Con- 
tracts in  violation  of  statutes  are  void.  *  *  * 
A  statute  may  either  expressly  prohibit  or  enjoin  an  act,  or 
it  may  impliedly  prohibit  or  enjoin  it  by  affixing  a  penalty 
to  the  performance  or  omission  thereof.  It  makes  no  dif- 
ference whether  the  prohibition  be  express  or  implied.  In 
either  case,  a  contract  in  violation  of  its  provisions  is 
void." 

But  the  usury  act  (section  three)  also  affixes  a  contingent 
forfeiture  or  penalty  to  the  violation  of  its  terms  in  this  re- 
spect, and  counsel  for  the  creditor  maintains  that  when 
such  is  the  case,  the  ordinary  effect  of  the  prohibition  is 
modified  or  mitigated  so  far  as  to  leave  the  contract  legal, 
subject  to  the  penalty  imposed  for  making  it. 

The  case  mainly  relied  on  in  support  of  this  position  is 
Harris  v.  Rnnnels,  sup-a.  The  case  was  an  action  upon  a 
note  for  the  purchase  of  slaves  sold  in  Mississippi.  De- 
fense, that  they  were  brought  into  the  State  in  violation  of 
a  statute  of  the  State  which  prohibited  the  bringing  therein 
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of  convict  negroes,  and  as  a  means  to  that  end,  provided 
that  no  slaves  should  be  brought  into  the  State  without  a 
certificate,  by  two  freeholders,  describing  them,  and  stating 
that  thej  had  not  been  guilty  of  certain  crimes.  The  seller 
and  purchaser  of  slaves  brought  into  the  State  contrary  to 
the  act,  were  each  made  liable  to  a  penalty  of  $100  for 
every  violation  thereof. 

The  court  held  that  the  parties  to  the  sale  of  the  slaves 
were  liable  for  the  penalty,  but  the  contract  itself  was  not 
void,  because  upon  the  whole  act  it  did  not  appear  reason- 
able that  such  was  the  intention  of  the  legislature.  The 
court  freely  admitted  the  general  rule  as  stated,  that  a  con- 
tract made  contrary  to  a  prohibition  or  a  penalty,  was  ille- 
gal and  void,  and  added,  ''  the  rule  is  certain  and  plain; 
the  practice  under  it  has  been  otherwise.  The  decisions 
in  the  English  courts  have  been  fluctuating  and  counter- 
acting. Those  in  the  courts  of  our  States  have  followed 
them  without  much  discrimination." 

The  court  then  proceeds  to  notice  some  of  the  contradic- 
tions in  the  application  of  the  rule,  and  says:  '*  We  have 
concluded,  before  the  rule  can  be  applied  in  any  case  of  a 
statute  prohibiting  or  enjoining  things  to  be  done,  with  a 
prohibition  and  a  penalty,  or  a  penalty  only,  for  doing  a 
thing  which  it  forbids,  that  the  statute  must  be  examined 
as  a  whole,  to  find  out  whether  or  not  the  makers  of  it 
meant  that  a  contract  in  contravention  of  it  should  be  void, 
or  that  it  was  not  to  be  so.  In  other  words,  whatever  may 
be  the  structure  of  the  statute  in  respect  to  prohibition  and 
penalty,  or  penalty  alone,  that  it  is  not  to  be  taken  for 
granted  that  the  legislature  meant  that  contracts  in  contra- 
vention of  it  were  to  be  void,  in  the  sense  that  they  were 
not  to  be  enforced  in  a  court  of  justice.  In  this  way  the 
principle  of  the  rule  is  admitted,  witliout  at  all  lessening  its 
force,  though  its  absolute  and  unconditional  application  to 
every  case  is  denied.  It  is  true,  that  a  statute  containing 
a  prohibition  and  a  penalty,  makes  the  act  which  it  pun- 
ishes unlawful,  and  the  same  may  be  implied  from  a  penalty 
without  a  prohibition;  but  it  does  not  follow,  that  the  un- 
lawfulness of  the  act  was  meant  by  the  legislature  to  avoid 
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H  contrckct  in  contravention  of  it.  When  the  statute  is 
silent,  and  contains  nothing  from  which  the  contrary  can  be 
properly  inferred,  a  contract  in  contravention  of  it  is  void.'* 

The  rule  furnished  by  this  case  seems  to  be  as  follows: 
Where  a  statute  contains  both  a  prohibition  and  a  penalty, 
a  contract  or  transaction  contrary  thereto  is  absolutely 
illegal  and  void,  unless  it  appears,  upon  a  consideration  of 
the  whole  act,  that  the  legislature  did  not  so  intend. 

Let  us  apply  the  rule  to  the  case  at  bar.  The  act  under 
consideration  contains  a  prohibition  against  contracting  for 
or  receiving  more  than  a  certain  interest.  If  this  were  all, 
it  is  admitted  that  a  contract  contrary  thereto  would  be 
totallv  void.  Counsel  for  creditor  claims  that  the  act  also 
contains  a  penalty,  because  it  provided  in  section  three  for 
forfeiting  the  entire  debt,  under  certain  circumstances,  upon 
which  usurious  interest  has  been  received  or  contracted  for. 

Let  this  be  admitted,  and  still  it  follows  that  an  act  in 
contravention  of  the  statute  is  void,  unless  the  contrary  ap- 
pears from  the  act  itself.  What  is  there  in  the  provisions 
or  object  of  this  act  that  tends  to  prove  that  the  legislature 
did  not  intend  that  a  transaction  in  contravention  of  it  should 
be  void  ? 

In  Harris  v.  Runnels,  supray  the  facts  that  the  act  was 
passed  to  prevent  the  importation  of  negro  convicts  into 
ihe  State,  and  not  negro  slaves  generally,  and  that  the  pre- 
scribed certificate  concerning  the  importation  of  slaves  gen- 
erally was  only  a  means  to  secure  that  end,  and  lastly  and 
chiefly,  that  the  penalty  prescribed  for  the  violation  of  the 
act  was  merely  1100  instead  of  the  foi-feiture  of  the  subject- 
matter  of  the  prohibited  sale  and  purchase,  were  held  sufiS- 
cient  to  show  that  the  legislature  did  not  intend  to  declare 
the  contract  of  sale  absolutely  void.  The  prescribed  pen- 
alty for  the  sale  of  a  non-certificated  slave  being  merely  $100, 
while  his  value  was  probably  ten  times  that  amount,  there 
was  much  reason  for  inferring  that  the  legislature  thereby 
evidenced  its  intention  not  to  punish  the  party  by  the  fur- 
ther forfeiture  of  the  value  of  the  slave,  if  the  purchaser  did 
not  choose  to  pay  the  purchase  price,  as  would  be  the  case, 
in  effect,  if  the  contract  was  held  to  be  void  absolutely. 
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But  in  this  case  the  primary  and  palpable  object  of  the 
legislature  is  to  prevent  the  giving  and  receiving  more 
than  a  certain  rate  of  interest  for  the  loan  or  use  of  money, 
as  a  thing  contrary  to  the  public  good.  The  prohibition  is 
unqualified,  and  reaches  all  cases  of  usurious  interest  under 
whatever  name  or  device,  promised,  paid  or  received.  But 
the  penalty,  which  consists  of  a  forfeiture  of  ^Hhe  entire 
debt  ^  to  the  school  fund  is  contingent  upon  two  things: 
1.  A  suit  being  brought  to  recover  the  debt;  and  2.  It  be- 
ing ascertained  in  said  suit  that  the  same  is  usurious. 

In  effect,  there  is  no  penalty  imposed  by  the  act  for  its 
violation,  except  in  cases  where  the  debtor  declines  to  pay 
the  debt,  and  in  a  suit  to  enforce  payment,  it  appears  that 
it  is  usurious.  In  such  case  the  law  converts  the  action  of 
the  creditor  into  one  for  the  use  of  the  public  to  whom  the 
forfeiture  is  given — the  school  districts  of  the  county. 

A  debtor  may  pay  a  debt  tainted  with  usury  with  impu- 
nity. The  law  forbids  the  act,  but  prescribes  no  penalty 
for  disobedience.  But  if  payment  of  such  a  debt  is  sought 
to  be  enforced  by  a  ^'suit,"  and  the  fact  of  its  being  usuri- 
ous is ''ascertained"  or  established  therein,  then  the  law 
intervenes,  and  directs  that  judgment  for  the  amount  of 
the  sum  loaned  be  given  for  the  benefit  of  the  parties  for 
whose  use  the  suit  in  contemplation  of  law  in  such  contin- 
gency is  brought. 

The  prohibition  being  absolute  and  the  penalty  contin- 
gent and  remote,  it  is  a  question  whether  this  is  a  case  of 
both  a  prohibition  and  a  penalty  within  the  rule  in  Harris 
V.  Runnels.  But  admitting  that  it  is,  the  cases  are  in  every 
other  material  matter  unlike.  Here  the  penalty  is  contin- 
gent upon  the  action  of  the  debtor,  and  is  equal  to  the  en- 
tire debt — neither  more  nor  less.  No  penalty  is  imposed 
upon  the  debtor ;  on  the  contrary,  he  is  relieved  from  the 
payment  of  any  interest.  Bo  far  as  the  creditor  is  con- 
cerned, the  effect  is  the  same  as  if  no  penalty  had  been  im- 
posed, for  although  he  may  maintain  a  suit  for  the  usurious 
debt,  it  is  only  for  the  benefit  of  another.  If  no  penalty 
had  been  provided,  it  is  admitted  that  the  contract  being 
prohibited,  would  be  illegal  and  void.    In  either  case  the 
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creditor  loses  his  debt,  unless  his  debtor  chooses  to  pay  it. 
The  conclusion  is  plain  that  the  intention  of  the  act  is  to 
make  illegal  and  void  all  acts  and  contracts  done  or  made 
in  contravention  of  its  provisions. 

Counsel  for  creditor  also  cited  in  re  Mom^e^  1 N.  B.  E.  123, 
and  Darby's  Trustees  v.  BoatmarCs  Saving  Institution,  4  N. 
B.  B.,  196.  The  case  is  commented  on  in  the  opinion  of 
the  register,  and  shown  to  be  against  the  claim  of  the  cred- 
itor, so  far  as  applicable  to  the  case.  It  arose  under  sec- 
tion  thirty  of  the  national  banking  act  (13  Stat.  108),  which 
forbids  the  taking  by  the  national  banks  of  more  than  a 
specified  interest,  and  prescribes  a  specified  penalty  for  its 
violation — the  forfeiture  of  the  entire  interest  agreed  to  be 
paid,  and  a  liability  to  pay  back  twice  the  amount  of  any 
8uch  interest  received. 

The  court,  following  the  rule  laid  down  in  Harris  v. 
Runnels,  supra,  held  that  the  nature  and  amount  of  the 
penalty  prescribed  for  the  violation  of  the  act  showed  that 
congress  did  not  intend  to  render  void  the  whole  contract 
upon  which  the  usurious  interest  had  been  received  or 
taken,  and  that  as  to  the  principal  of  the  debt,  it  was  valid. 

The  second  cause  arose  under  a  clause  in  the  charter  of 
the  defendant,  which  *^  authorized  it  to  loan  the  money  de- 
posited with  her  at  any  rate  of  interest  not  exceeding  eight 
per  centum  per  annum." 

A  greater  sum  than  this  having  been  received  upon  a 
loan,  it  became  a  question  what  was  the  effect  of  this  vio- 
lation of  the  law.  The  argument  for  the  plaintiff  was,  that 
the  charter  of  the  defendant  not  having  authorized  the  mak- 
ing of  such  a  loan,  it  was  ultra  vires  and  void.  The  court 
held  that  only  so  much  of  the  interest  as  was  in  excess  of 
the  rate  authorized,  was  illegal  and  void.  The  question  of 
usury  was  not  made,  and  the  court  held  the  transaction 
valid  so  far  as  it  was  authorized  by  the  charter. 

The  creditor  also  makes  the  point  upon  the  facts  that  the 
payment  of  the  120,  although  contrary  to  the  act,  was  no 
part  of  the  original  loan,  and  therefore  cannot  affect  it  one 
way  or  the  other. 

Upon  the  testimony  my  mind  inclines  to  the  conclusion 
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reached  by  the  register,  that  the  payment  of  the  120  was 
demanded  and  made  while  the  transaction  was  yet  incom- 
plete. True,  the  money  and  note  therefor  had  literally 
changed  hands,  but  barely  so.  Neither,  at  least  the  note, 
had  been  formally  accepted,  and  I  feel  quite  certain  that  if 
the  bankrupt  had  not  responded  to  the  creditor's  demand 
for  something  more,  the  latter  would  not  be  here  to-day 
asking  the  allowance  of  this  claim. 

But  the  point  is  not  material.  It  is  admitted  on  all 
hands  that  the  $20  was  paid  the  creditor  on  account  of  the 
loan — for  the  accommodation. 

Section  two  of  the  act  is  explicit  and  comprehensiye 
upon  this  point.  ^*No  person  shall  directly  or  indirectly 
receive  *  *  *  any  greater  sum  or  value  for  the 
loan  or  use  of  money  than  in  this  act  prescribed."  Noth- 
ing could  be  plainer  than  this.  It  is  not  necessary  that  this 
''greater  sum  or  value"  should  be  contracted  for  or  re- 
ceived at  the  time  of  making  the  loan.  If  it  is  received  at 
any  time  for  or  on  account  of  such  loan  or  use  of  the  money 
lent,  the  case  is  within  the  prohibition  of  the  act,  and  the 
whole  contract  or  transaction  becomes  illegal  and  void. 

I  do  not  mean  to  be  understood  as  holding  that  a  bor- 
rower may  not  manifest  his  gratitude  for  a  loan,  by  a 
free  gift  to  the  lender  of  either  money  or  goods,  over  and 
above  the  lawful  interest.  The  sum  so  given  is  not,  in  fact 
or  contemplation  of  the  act,  either  paid  or  received  as  a 
consideration  for  the  use  or  loan  of  the  money.  But 
whether  such  money  passes  between  the  parties  as  a  gift  or 
consideration  for  the  loan  in  pursuance  of  an  understanding 
of  the  parties,  is  a  question  of  fact  in  each  particular  case. 
(3  Par.  Con.  114.) 

It  seems  to  me  that  whenever  the  money  is  received  by 
the  lender  while  the  debt  remains  unpaid,  and  the  relation 
of  creditor  and  debtor  exists,  there  is  a  reasonable  inference, 
in  the  absence  of  anything  to  the  contrary,  that  it  was  paid 
and  received  in  consideration  of  the  loan,  and  is  usurious. 
But  where,  as  in  this  case,  it  was  received  within  an  instant 
from  the  making  of  the  loan,  if  not  as  a  part  of  it,  and  that 
too  in  pursuance  of  what  amounted  to  a  direct  demand  by 
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the  creditor  for  something  more  than  legal  interest,  there  is 
little  room  to  doubt  that  the  money  was  paid  and  received 
in  consideration  of  the  loan. 

It  is  said  in  a  text  book,  that  the  taking  of  usurious  in- 
terest upon  a  contract  for  lawful  interest  will  not  conclu- 
sively imply  a  prior  agreement  to  that  effect,  but  that  it  is 
prima  facie  evidence  thereof.  (3  Par.  Con.  114.)  Even 
under  this  rule,  the  inference  would  be  that  the  twenty 
dollars  was  paid  in  pursuance  of  an  understanding  of  the 
parties  at  the  time  of  making  the  loan,  although  it  ap- 
pears to  have  been  paid  afterward.  But  the  statutes  of 
the  different  States  on  the  subject  of  interest  vary  mate- 
rially. Under  the  statute  of  this  State,  it  is  quite  clear  that 
unlawful  interest  received  upon  a  lawful  loan,  in  pursuance 
of  a  contract  or  understanding  of  the  parties,  though  subse- 
quent in  point  of  time  to  the  making  of  the  loan,  makes  the 
debt  usurious  and  the  original  contract  illegal  and  void. 

The  general  intent  to  strike  at  the  root  of  the  evil  in- 
tended to  be  remedied,  is  more  manifest  in  section  three, 
which  provides  that,  if  in  a  suit  upon  any  contract  it  shall 
appear  that  even  a  gift  of  money  has  been  made  or  prom- 
ised to  a  creditor,  the  design  of  which  is  to  obtain  for  debts 
due  or  to  become  due  a  rate  of  interest  gi*eater  than  that 
allowed  by  the  act,  the  same — the  contract — shall  be  deemed 
usurious  and  the  entire  debt  forfeited. 

Another  point  made  for  the  creditor  is,  that  this  court 
cannot  or  will  not  enforce  a  forfeiture  given  by  the  laws  of 
this  State  to  the  school  districts  of  this  county,  and  there- 
fore it  cannot  take  cognizance  of  the  alleged  illegality  of 
this  transaction.  For  this  position,  counsel  cites  Sheaiman 
v.  Gasset,  4  Gilman,  525.  I  think  the  law  of  this  esse  very 
questionable.  The  court  was  evidently  influenced  by  the 
idea  that  the  transaction  was  not  oppressive,  according  to 
its  notions  of  right,  rather  than  the  rule  prescribed  by  the 
law-making  power. 

But  be  that  as  it  may,  I  am  unable  to  perceive  the  rele- 
vancy or  force  of  the  objection.  This  is  not  a  suit  or  pro- 
ceeding to  enforce  a  forfeiture,  but  an  objection  to  the 
allowance  of  a  claim  against  a  bankrupt's  estate  because  the 
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same  is  illegal.  The  transaction  being  illegal  and  roid  by 
the  lex  loci,  is  illegal  and  void  everywhere  and  in  all  courts. 
Because  this  court  may  not  have  jurisdiction  to  enforce 
all  the  penalties  consequent  upon  this  illegal  transaction  by 
the  laws  of  the  State,  it  by  no  means  follows  that  it  cannot 
inquire  into  its  legality  when  the  question  arises  in  a  pro- 
ceeding duly  before  it.  This  court  has  express  jurisdiction 
to  allow  or  disallow  claims  against  the  estate  of  a  bankrupt, 
and  in  so  doing  must  determine  their  legality.  According 
to  the  law  of  this  State,  this  claim  is  illegal,  and  must  there- 
fore be  rejected. 


In  the  Matter  of  George  Clifford,  a  Bankrupt. 

District  Court,  District  op  California. 

May  8,  1873. 

1.  Goods  in  Bonded  Wabbhousk  in  Possession  of  U.  S. — Delitert. — Goods 
in  a  United  States  bonded  warehouse,  and  on  -which  the  duties  hare  not 
been  paid ,  are  in  the  possession  of  the  United  States,  and  an  order  bj 
their  owner  and  vendor  for  their  delivery  by  the  warehouseman  to  the 
vendee,  even  though  presented  to  and  accepted  by  the  warehousemazi, 
will  not  be  good  as  a  constructive  or  symboUcal  delivery,  nor  constitnte 
a  receipt  or  acceptance  of  the  goods  sufficient  to  satisfy  the  statute  of 
frauds. 

Before  Hoffman,  District  Jadge. 
McAllister  &  Bergin,  for  Tong  Wo  &  Co. 
S,  A.  Jones,  assignee  in  pro.  per. 
D.  T.  Sullivan,  for  bankrupt. 

Hoffman,  J.  On  the  nineteenth  of  December,  1872,  the 
bankrupt  purchased  of  Tong  Wo  &  Co.,  Chinese  merchants 
of  this  city,  4,189  mats  of  rice  for  the  sum  of  110,472.50. 

The  rice  was  at  the  time  of  sale  in  a  bonded  warehouse, 
and  on  the  succeeding  day  the  vendors  gave  to  the  bank- 
rupt delivery  orders  on  the  warehouseman,  which  were  duly 
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presented,  and  the  corresponding  entries  made  in  the  ware- 
houseman's book. 

The  purchase  money  was  to  be  paid,  one  half  on  the 
twentj-eighth  of  February  and  one  half  on  the  thirteenth  of 
March,  1873.  The  goods  have  remained  in  the  warehouse 
(with  the  exception  of  a  small  portion  delivered  by  mistake) 
until  the  present  time,  the  duties  thereon  (with  the  excep- 
tion just  mentioned)  being  unpaid. 

On  the  ninth  of  January,  1873,  a  petition  in  bankruptcy 
was  filed  by  Clifford,  and  on  the  tenth  of  January  he  was 
duly  adjudged  a  bankrupt. 

A  petition  was  subsequently  filed  by  the  vendors  of  the 
goods,  praying  that  their  title  thereto  should  be  adjudged 
valid,  and  that  all  claims  of  the  assignee  should  be  declared 
invalid  and  void. 

At  the  time  of  the  sale  a  memorandum  was  made,  in  which 
the  goods  sold,  the  price  and  the  terms  of  payment  were  set 
forth.  At  the  head  of  this  paper  the  name  of  the  vendor  is 
printed,  but  the  memorandum  is  not  subscribed,  nor  is  the 
name  of  the  vendor  anywhere  written  in  the  document.  It 
is  therefore  clearly  insufficient  under  the  statute  of  frauds 
of  this  State,  which  requires  the  note  or  memorandum  of 
the  contract  for  the  sale  of  goods,  etc.,  to  be  subscribed  by 
the  party  to  be  charged  therewith.  (Davis  v.  Shields,  26 
"Wend.  350;  James  v.  Patten,  2  Seld.  13;  Stevens  v.  Stewart, 
3  Cal.  140.) 

It  is  contended,  however,  that  the  contract  is  valid  under 
the  statute,  inasmuch  as  the  buyer  has  *'  accepted  and  re- 
ceived the  goods;"  and  the  question  presented  is — Did  the 
receipt  by  the  buyer  of  the  delivery  orders,  and  their  presen- 
tation by  him  to  the  warehouseman,  constitute  a  receipt  or 
acceptance  of  the  goods  sufficient  to  satisfy  the  statute  ? 

It  is  not  questioned  that  in  general,  where  goods  at  the 
time  of  the  sale  are  in  the  possession  of  a  third  person  as 
bailee  of  the  vendor,  the  order  of  the  latter  to  the  bailee  to 
deliver  the  goods  to  the  vendee  or  to  hold  them  subject  to 
his  order,  with  an  assent  on  the  part  of  the  bailee  so  to 
hold  them,  will  be  sufficient  to  effect  a  change  of  posses- 
sion, and  to  constitute  a  valid  receipt  and  acceptance  under 
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the  statute  of  frauds.  The  possession  of  the  bailee,  the 
agent  of  the  vendor,  is  the  possession  of  the  latter,  and 
where,  by  his  direction,  the  bailee  consents  to  become  the 
bailee  of  the  vendee,  his  possesssion  is  thereafter  that  of 
the  vendee. 

But  to  effect  a  change  of  possession  sufficient  to  consti- 
tute an  actual  receipt  by  the  vendee,  the  bailee  must  accept 
the  order,  or  recognize  it,  or  consent  to  act  in  accordance 
with  it;  and  until  he  has  so  agreed,  he  remains  agent  and 
bailee  of  the  vendor.     (Benjamin  on  Sales,  p.  128,  et  seq,) 

The  evidence  in  this  case  does  not  clearly  disclose  what 
acts  were  done  by  the  warehouseman  when  the  delivery 
orders  were  presented.  I  will  assume,  however,  that  he 
accepted  and  recognized  them,  so  far  as  he  lawfully  might, 
and  that  what  was  done  by  him  would  have  been  sufficient 
to  effect  a  change  of  possession  if  his  relation  to  the  par- 
ties and  the  goods  had  been  that  of  an  ordinary  bailee  or 
agent  of  the  vendor. 

But  such  was  not  the  case.  The  goods  were  in  his  cus- 
tody as  a  custom-house  officer  in  charge  of  a  United  States 
bonded  warehouse.  He  did  not  hold  the  goods  subject  to 
the  vendor's  order,  or  to  be  delivered  to  him  on  demand,  or 
to  any  person  by  his  direction. 

The  goods  were  in  the  possession  of  the  government, 
which  held  them  subject  to  the  lien  for  duties,  and  they 
could  be  withdrawn  only  on  payment  of  duties  and  by  vir- 
tue of  a  permit  obtained  from  the  proper  officers  of  the 
customs. 

By  the  act  of  March  28,  1854,  section  one,  goods  sub- 
ject to  duty  may  be  stored  in  a  private  warehouse,  to  be  des- 
ignated on  the  warehouse  entry  at  the  time  they  are  entered, 
**  provided  that  such  warehouse  is  used  exclusively  for  the 
purpose  of  storing  warehoused  goods,  and  shall  have  been 
previously  approved  by  the  secretary  of  the  treasury,  and 
have  been  placed  in  charge  of  a  proper  officer  of  the  cus- 
toms, who,  together  with  the  owner  or  proprietor  of  the 
warehouse,  shall  have  the  joint  custody  of  all  the  goods 
stored  in  such  warehouse;  and  all  the  labor  on  the  goods  so 
stored  must  be  performed  by  the  owner  or  proprietor  of  the 
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warehouse,  under  the  supervision  of  the  officer  of  the  cus- 
toms in  charge  of  the  same,  and  at  the  expense  of  the  afore- 
said owner  and  proprietor.'' 

By  the  third  section,  the  owner,  occupant  or  lessee  of  the 
warehouse  is  required  to  give  bonds  to  the  United  States, 
to  be  approved  by  the  secretary  of  the  treasury.  By  the 
third  section  of  the  act  of  August  6,  1846,  warehouse  goods 
fraudulently  concealed  or  withdrawn  from  a  public  or  pri- 
Yate  warehouse  are  declared  to  be  forfeited,  and  the  parties 
so  concealing  or  withdrawing  such  goods  are  made  liable  to 
the  penalties  tor  smuggling;  ** and  if  any  importer  or  pro- 
prietor of  any  warehoused  goods,  or  any  person  in  his  em- 
ploy, shall,  by  any  contrivance,  fraudulently  open  the  ware- 
house, or  shall  gain  access  to  the  goods  except  in  the 
presence  of  the  proper  officer  of  the  customs  acting  in  the 
execution  of  his  duty,  such  importer  or  proprietor  shall 
forfeit  and  pay  for  every  such  offense  one  thousand  dollars." 

In  the  revised  customs  regulations,  framed  by  the  treas- 
ury department  in  pursuance  of  law,  the  duties  of  the  officer 
in  charge  of  a  warehouse  are  minutely  prescribed.  He  is 
required  to  keep  a  correct  account  of  receipts  and  deliveries 
of  goods,  with  their  marks,  description  of  packages,  date  of 
delivery,  date  of  receipt,  of  permit,  etc.,  and  daily  returns 
to  the  collector  and  naval  officer  of  the  goods  received  and 
permitted  for  delivery,  are  required.     (Art.  164.) 

By  art.  165,  "  no  goods  are  to  be  delivered  unless  on  a 
permit  signed  by  the  collector  and  naval  officer,  and  in- 
dorsed by  the  clerk  in  charge  of  the  general  storage  books 
at  the  custom  house,  to  show  that  he  has  entered  it  on  his 
books,  and  the  further  indorsement  of  the  cashier,  as 
evidence  that  the  custom  house  charges  have  been  paid." 

By  art.  166  it  is  provided  that  **in  the  collector's  office 
accounts  are  to  be  kept  with  the  several  public  stores  and 
bonded  warehouses  of  all  goods  received  into  and  delivered 
therefrom,  to  be  a  check  on  the  account  of  the  same.  The 
account  will  be  debited  with  the  goods  received,  as  shown 
by  the  daily  return  of  the  officer  in  charge,  and  be  credited 
with  the  several  permits  as  they  issua  from  the  collector's 
office.    These  permits  will  be  treated  as  deliverances  in  this 
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account,  and  the  goods  permitted  marked  off  as  delivered. 
When  this  is  done,  the  clerk  will  indorse  the  permit  and 
state  above  his  indorsement  the  charges  to  be  collected 
by  the  cashier. 

When  inventories  are  taken  at  the  several  warehouses, 
their  correctness  is  to  be  tested  by  these  books  and  not  the 
books  of  the  warehouse;  and  when  certificates  are  required, 
either  for  claims  for  damage  or  for  any  other  purpose,  that 
the  property  is  in  store,  the  verification  must  come  from 
these  books,  and  not  the  warehouse  books,  as  any  property 
remaining  in  store  after  presentation  of  permits,  will  not 
for  such  purpose  be  considered  in  the  custody  of  the  col- 
lector." 

The  importer  is  by  the  custom  house  regulations  regarded 
not  only  as  the  person  primarily  and  absolutely  liable  for 
the  duties,  but  as  alone  authorized  to  obtain  a  permit  for 
the  withdrawal  of  the  goods.  He  may,  however,  by  making 
an  assignment  on  the  original  warehouse  entry,  substitute 
in  his  stead  his  assignee  or  vendee.  A  note  of  this  assign- 
ment is  taken  in  the  warehouse  books  at  the  custom  house, 
and  the  permit  may  thereafter  be  obtained  by  the  assignee. 

From  the  foregoing  laws  and  regulations,  it  is  plain  that 
goods  subject  to  duty,  stored  in  a  warehouse,  are  de  jure 
and  de  facto  in  the  possession  of  the  government,  and  that 
possession  cannot  be  divested  by  an  attachment  at  the  suit 
of  the  creditor  of  the  importer  (Harris  v.  JDennie,  3  Peters 
R.  303),  nor  by  the  officer  in  charge,  nor  by  the  importer, 
except  in  the  manner  provided  for  by  law.  The  ofiicer  is 
in  no  sense  the  bailee  of  the  importer,  and  no  attornment 
by  him  to  a  third  person  by  order  of  the  importer  can  have 
any  effect  to  change  the  possession  of  the  goods. 

Admitting,  then,  that  in  ordinary  cases  an  indorsed 
warehouse  receipt,  or  a  delivery  order  on  a  warehouseman, 
accepted  by  the  latter,  will  operate  to  transfer  the  posses- 
sion, or  be  good  as  a  constructive  or  symbolical  delivery  of 
the  goods,  the  delivery  order  in  the  case  at  bar  can  have 
no  such  effect ;  for  the  importer  had  no  right  to  order  the 
delivery,  and  the  warehouseman  had  no  right  to  make  it. 
To  hold  otherwise  would  involve  the  absurdity  of  supposing 
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tiiat  there  may  be  a  good  constructive  delivery  by  means  of 
certain  documents  where  an  actual  delivery  is  legally  impos- 
sible. (See  Zachrisson  v.  Poppe^  3  Bosw.  180;  3d  E.  D. 
Smith,  538,  4  Id.  504-5;  1  Daly,  112.) 

I  am,  therefore,  of  opinion  that  in  this  case  there  has 
been  no  receipt  or  acceptance  of  the  goods  sufficient  to 
satisfy  the  statute  of  frauds,  and  that,  therefore,  no  valid 
contract  of  sale  has  been  made  by  the  parties. 

It  may  be  observed,  in  addition,  that  in  holding  the  de- 
livery orders  in  this  case  ineffectual,  as  a  constructive  de- 
livery of  the  goods,  it  is  by  no  means  certain  that  we  are 
defeating  the  intention  of  the  vendor. 

He  may  not  unreasonably  be  supposed  to  have  been 
aware  that  the  buyer  could  not  obtain  actual  possession  of 
the  goods  until  a  permit  should  be  obtained  for  them,  and 
this  could  only  be  procured  after  he  (the  vendor)  had  exe- 
cuted an  assignment  of  them  on  the  original  entry  as  re- 
quired by  the  custom  house  regulations.  This,  if  the  credit 
had  expired,  or  the  buyer  became  insolvent,  he  might  de- 
cline to  do,  and  it  is  possible  that  in  making  his  contract 
he  intended  to  reserve  to  himself  the  control  over  the  goods 
which  their  situation  and  his  relation  to  them  gave  him, 
and  to  retain  in  this  form  a  lien  for  the  purchase  money. 

The  delivery  order  recites  that  the  duties  had  been  paid, 
which  was  untrue.  The  vendor  must  have  been  aware  that 
it  was  wholly  ineffectual  and  inoperative  to  enable  the  ven- 
dee to  obtain  possession  of  the  goods,  and  it  was  intended, 
no  doubt,  merely  to  furnish  the  vendee  with  evidence  of 
his  right  to  take  possession  to  be  available  and  operative 
only  after  the  vendor  had  paid  the  duties  and  obtained  and 
presented  a  permit. 

It  is  strenuously  urged  by  the  counsel  for  the  assignee 
that  in  this  case  there  was  an  actual  delivery  of  part  of  the 
goods,  sufficient  to  take  the  case  out  of  the  statute.  It  ap- 
pears that  the  officer  in  charge  of  the  warehouse  did  deliver 
on  the  bankrupt's  order  four  hundred  mats,  erroneously 
supposing  that  the  duties  had  been  paid,  as  the  dolivery 
order  recites,  and  that  a  permit  had  been  obtained.  On 
discovering  his  mistake,  he  applied  to  Tong  Wo  &  Co., 
29 
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representing  that  he  would  be  obliged  to  pay  the  duties  out 
of  his  own  pocket.  Tong  Wo  &,  Co.  thereupon  consented 
to  pay  the  duties. 

But  it  is  clear  that  this  delivery  under  a  mistake  and  con« 
trary  to  law  cannot  constitute  a  receipt  or  acceptance  of  a 
part  of  the  goods  under  the  statute. 

The  officer  acted  in  clear  violation  of  his  duty,  misled 
very  probably  by  the  recital  in  the  order  that  the  duties 
had  been  paid.  If  the  order  was  intentionally  drawn  in 
that  form,  or  was  knowingly  presented  by  the  bankrupt, 
it  was  a  fraud  upon  the  United  States,  and  was  a  criminal 
offense  within  the  third  section  of  the  act  of  1846. 

The  most  lenient  construction  of  the  transaction  is,  that 
it  was  a  mistake  on  the  part  of  the  bankrupt,  but  whether 
an  innocent  mistake  or  an  intentional  fraud,  neither  he  nor 
his  assignee  can  now  be  heard  to  affirm  that  the  obtaining 
of  a  portion  of  the  goods  under  such  circumstances  consti- 
tuted a  receipt  and  acceptance  within  the  meaning  of  the 
statute. 


Richard  Fitzpatrick  v.  Andrew  Dubois  et  al. 

CiRCurr  CouET,  District  op  Oregon. 
Mat  26,  1873. 

1.  "Skttlbmemx"  uiTDBB  DONATION  AoT. — A  "settlement"  onder  thedoiur 
tion  act  (9  stat.,  497),  consisted  of  the  selection  and  occapation  of  a 
particular  tract  of  the  public  lands  with  intent  to  acquire  the  same,  and 
due  notice  thereof  to  the  surveyor-general  or  other  proper  officer;  bat 
when  such  notice  was  given,  it  related  back  to  the  commencement  of 
such  occupation,  unless  the  same  was  prior  to  the  passage  of  the  aot« 

%,  Gbant,  Conditions  SaBSBQcrENT  and  Pbecbdent  Thkbsto. —  The  dona- 
tion act  was  a  present  grant  to  the  settler  thereunder,  but  the  comple- 
tion of  '*  a  settlement**  upon  the  tract  claimed  was  a  condition  precedent 
to  the  vesting  of  any  estate  or  interest  in  the  land,  in  such  settler. 

3.   DiVOBCB  AFTBB  SETTLEMENT,   BUT  PbIOB  TO    NoTITIOATION. — ^From   JaB6, 

1845,  until  March,  1851,  Dubois  and  wife  occupied  aland  claim;  in  June, 
1852,  Dubois  obtained  a  divorce  from  his  wife,  and  in  September  of  the 
same  year  notified  and  proved  up  on  such  land  claim,  and  subsequently 
obtained  a  patent  for  three  hundred  and  .twenty  acres  thereof :  Bdd^ 
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that  no  right  or  interest  in  said  land  had  Tested  in  Dubois  or  his  wife  at 
the  date  of  the  divorce,  and  that  thereafter  Dubois  was  only  entitled  to 
claim  and  take  a  donation  as  a  single  man,  and  that  his  former  wife  was 
not  entitled  to  any  share  or  part  thereof. 

Before  Deady,  District  Judge. 
John  H.   Woodwardj  for  complainant. 
Beuben  P.  Boise,  for  defendant. 

Deady,  J.  This  suit  was  commenced  on  May  30,  1872, 
and  is  brought  to  "  declare  and  establish"  the  rights  of  the 
parties  thereto,  in  and  to  a  certain  tract  of  land,  described  in 
the  bill  as  claim  98,  containing  321.80  acres,  and  situated 
in  Marion  county,  and  to  procure  a  partition  thereof.  The 
defendants  answered  the  bill,  except  Dubois,  who  made 
default. 

On  February  17, 1873,  the  cause  was  heard  and  submitted 
on  the  bill,  answers,  replications  and  proofs. 

A  large  portion  of  the  evidence  taken  in  the  cause  is  ir- 
relevant and  incompetent,  but  the  material  facts  are  not 
seriously  disputed.     They  appear  to  be  as  follows : 

In  1840  the  defendant,  Andrew  Dubois,  and  Margaret, 
Ills  wife,  were  settled  upon  a  land  claim  of  six  hundred  and 
forty  acres,  which  included  the  premises  in  controversy. 
In  1843  said  Margaret  died,  and  in  1845  said  Andrew  mar- 
ried one  Josette  ,  now  Josette  Jeffries,  and  thence- 
forth they  two  resided  on  said  land  claim  until  March, 
1851,  when  said  Josette  left  the  bed  and  board  of  said 
Andrew.  On  June  9, 1852,  said  Andrew  duly  obtained  a 
divorce  from  said  Josette,  who  in  June,  1853,  was  married 
to  Edward  Jeffries,  with  whom  she  still  lives. 

In  September,  1852,  said  Andrew  notified  as  a  married 
settler  upon  said  land  claim  under  section  four  of  the 
donation  act  of  September  27,  1850,  and  made  proof  of  the 
required  residence  and  cultivation  thereon,  and  of  his  mar- 
riage with  his  first  wife,  Margaret.  On  October  31,  1864, 
the  register  and  receiver  issued  a  certificate  for  the  claim 
to  said  Andrew  and  Margaret,  Upon  examination  of  the 
matter  in  the  general  land  office,  it  appearing  that  said 
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Margaret  had  died  before  the  donation  act,  and  therefore 
was  not  entitled  to  land  under  it,  the  register  and  receiver, 
under  the  direction  of  said  office,  issued  a  corrected  cer- 
tificate in  favor  of  said  Andrew  as  a  single  man  for  three 
hundred  and  twenty  acres,  upon  which,  on  June  16,  1868, 
a  patent  was  issued  to  him  for  the  premises  in  controversy. 

Subsequently  Josette  made  a  claim  in  the  local  land  office 
to  the  one  half  of  said  claim,  upon  the  ground  that  she  was 
the  lawful  wife  of  said  Andrew  from  January,  1845,  to  March, 
1852.  Thereupon  said  patent  was  withheld  from  delivery, 
and  a  hearing  of  the  parties  had  before  the  register  and 
receiver,  who  decided  in  favor  of  Josette.  This  decision 
was  reversed  in  the  general  land  office  upon  the  ground 
that,  although  Josette  had  an  undoubted  ''  right  to  one 
half  of  the  claim  in  her  own  right,  which  she  could  have 
disposed  of  in  any  manner  she  thought  fit,"  yet  she  had 
lost  it  by  abandonment  and  ''  disclaimer  of  any  right 
therein." 

The  defendants — Hall,  Smith  and  Brown — are  American 
citizens,  and  in  possession  of  the  premises,  and  claim  title 
thereto  as  sole  tenants  in  fee,  by  virtue  of  sales  and  convey- 
ances thereof  by  defendant  Dubois  in  the  years  1855  and 
1856,  as  follows:  Hall  of  one  hundred  acres;  Smith  of  one 
hundred  and  seventy  acres,  and  Brown  of  fifty  acres. 

On  May  6,  1872,  the  said  Edward  and  Josette  Jeffiies 
executed  a  conveyance  of.  the  premises  to  the  complainant, 
who  is  a  subject  of  Great  Britain. 

Upon  this  state  of  facts,  counsel  for  the  complainant 
maintains  that  Dubois  and  Josette,  being  husband  and  wife 
at  the  passage  of  the  donation  act  of  September  27,  1850 
(9  stat.  497),  and  then  settled  upon  the  land  in  question, 
the  title  thereto  vested  in  them  immediately,  as  tenants  in 
common,  subject  to  the  performance  of  the  subsequent 
conditions  of  notification  and  proof  of  residence  and  cul- 
tivation; and  that  it  being  the  duty  of  the  husband  to 
notify  the  surveyor-general  of  the  precise  tract  claimed  un- 
der the  law,  and  otherwise  comply  with  the  provisions  of 
the  act,  so  as  to  entitle  himself  and  wife  to  a  patent  for  the 
donation,  the  failure  to  obtain  a  patent  to  the  whole  six 
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hundred  and  forty  acres  settled  upon  is  the  fault  of  the 
former  and  not  the  latter,  and  the  consequent  loss  must  at 
least  be  borne  by  the  husband  equally  with  the  wife,  and 
therefore  she  is  entitled  to  an  undivided  half  of  the  three 
hundred  and  twenty  acres  described  in  the  patent. 

Oi)  the  other  hand,  counsel  for  the  defendants  insists 
that  the  performance  of  all  the  duties  imposed  upon  the  set- 
tler by  the  donation  act  are  conditions  precedent  to  the 
vesting  of  title  in  him,  and  therefore  no  estate  vests  in 
the  settler  or  his  wife  until  the  making  of  the  notification 
and  completion  of  the  four  years  residence  and  cultivation 
required  by  the  act,  and  that  Dubois  being  a  single  man 
when  he  made  his  notification,  was  not  entitled  to  take  or 
claim  a  donation  for  his  late  wife  Josette,  or  any  one  but 
himself. 

The  provisions  of  the  donation  act  bearing  upon  the 
the  question  are  as  follows :    Section  four  enacts — 

*'That  there  shall  be  and  hereby  is  granted  to  every  white 
settler  or  occupant  of  the  public  lands  *  *  *  now  re- 
siding in  said  territory,  and  who  shall  have  resided  upon 
and  cultivated  the  same  for  four  consecutive  years,  and 
shall  otherwise  conform  to  the  provisions  of  this  act,  the 
quantity  of  one  half  section,  or  three  hundred  and  twenty 
acres  of  land,  if  a  single  man,  and  if  a  married  man,  *  * 
the  quantity  of  one  section,  or  six  hundred  and  forty  acres, 
one  half  to  himself  and  the  other  half  to  his  wife,  to  be 
held  by  her  in  her  own  right;  and  the  surveyor-general 
shall  designate  the  part  enuring  to  the  husband  and  that  to 
the  wife,  and  enter  the  same  on  the  records  of  his  office." 

Section  six  requires:  "  That  within  three  months  after  the 
survey  has  been  made,  or  where  the  survey  has  been  com- 
menced, then  within  three  months  from  the  commencement 
of  such  settlement,  each  of  said  settlers  shall  notify  the 
surveyor-general  to  be  appointed  under  this  act  of  the  pre- 
cise tract  or  tracts  claimed  by  them  respectively  under  this 
law." 

Section  seven  requires:  '*That  within  twelve  months 
from  the  survey  or  the  settlement,  when  the  latter  is  the 
second  in  point  of  time,  the  settler  must  make  proof  before 
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the  proper  officer  '  that  the  settlement  and  cultivation  re- 
quired bj  this  act  had  been  commenced;  and  at  any  time 
after  the  expiration  of  four  years  from  the  date  of  such  set- 
tlement, whether  made  under  the  laws  of  the  late  provisional 
government  or  not,  shall  prove  in  like  manner,  by  two  dis- 
interested witnesses,  the  fact  of  continued  residence  and 
cultivation  required  by  the  fourth  section  of  this  act;'  and 
upon  such  proof  being  made,  such  officer  shall  issue  a  cer- 
tificate '  setting  forth  the  facts  in  the  case,  and  specifjung 
the  land  to  which  the  parties  are  entitled.' " 

In  Chapman  v.  School  District,  1  Deady,  113,  this  court 
held  that  section  four  of  the  donation  act  ''is  a  grant  in  the 
present  and  gives  the  fee  simple  to  every  settler  who  avails 
himself  of  its  provisions  from  the  date  of  his  settlement; 
but  until  the  completion  of  the  subsequent  conditions  of 
residence  and  cultivation  and  proof  thereof,  it  is  an  estate 
upon  condition — what  is  known  at  common  law  as  a  base 
or  conditional  fee — subject  to  be  defeated  or  lost  by  a  fail- 
ure to  perform  the  conditions  upon  which  it  is  held.  But 
it  is  an  estate  in  fee,  nevertheless,  and  upon  the  completion 
of  the  residence  and  cultivation  or  other  conditions,  it  be- 
comes absolute  and  unqualified." 

Thus  far  this  ruling  has  been  followed,  and  is,  therefore, 
in  this  court,  the  law  of  this  case.  According  to  it  the 
title — the  estate  in  fee  in  the  lands — vests  in  the  settler 
from  the  date  of  his  settlement,  and  the  conditions  of 
residence  and  cultivation  are  subsequent  and  not  precedent. 

But  the  case  does  not  decide  what  constitutes  a  settle- 
ment, or  whether  the  notification  of  **the  precise  ti-act 
claimed"  is  a  condition  precedent  or  subsequent  to  the 
taking  effect  of  the  grant.  Precedent  conditions  are  such 
as  must  happen  or  be  performed  before  the  estate  can  vest 
or  be  enlarged;  subsequent  are  such,  by  the  failure  or  non- 
performance of  which  an  Estate  already  vested  may  be  de- 
feated.    (2  Black.  Com.,  154.) 

The  case  turns  upon  the  determination  of  this  question. 
For  if  the  settlement,  in  contemplation  of  the  act,  was  com- 
menced while  Josette  was  the  wife  of  Andrew,  then  the 
right  to  the  donation  in  equal  parts  was  vested  in  the  set- 
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Her  and  his  wife,  and  the  subsequent  divorce  in  no  way 
affected  it.  The  act  imposed  no  duty  upon  the  wife  in  con- 
nection with  the  land.  The  right  to  make  the  location  and 
settlement  is  given  to  the  husband,  and  the  corresponding 
duty  of  performing  the  conditions  is  imposed  upon  him, 
and  if  he  chose  to  complete  the  residence  and  cultivation 
and  make  proof  thereof,  notwithstanding  the  divorce,  the 
effect  of  such  compliance  with  the  act  enures  to  the  benefit 
of  the  wife  as  well  as  himself. 

In  Fields  v.  Squires,  1  Deady,  377,  it  was  held  that : 
*'  The  settlement  of  a  married  man  is  intended  for  the  bene- 
fit of  his  wife  as  well  as  himself,  to  enable  her  to  obtain  her 
equal  share  of  the  bounty  of  the  grantor.  A  married  man 
may  occupy  less  land  than  the  law  permits.  He  may  have 
good  reasons  for  so  doing.  A  particular  half  section  may 
be  deemed  of  more  value  than  any  whole  one,  open  to  set- 
tlement. In  this  respect  the  act  commits  the  interest  of 
the  wife  to  the  judgment  and  thrift  of  the  husband.  But 
he  cannot  change  the  law,  and  elect  to  take  as  a  single  man 
to  the  exclusion  of  the  wife.  The  exclusive  power  of  the 
husband  is  confined  to  the  selection  and  location  of  the 
land.  In  any  event,  the  land  embraced  in  the  settlement, 
whether  a  whole  section  or  less,  is  granted  to  the  husband 
and  wife  in  equal  parts." 

Mere  indefinite  occupancy  of  the  public  lands  did  not 
constitute  any  one  **  a  settler"  nor  make  a  ''settlement" 
thereon  under  the  donation  act.  Such  occupation  must  be 
upon  a  particular  tract,  having  the  form  or  boundaries  re- 
quired by  the  act,  and  with  the  intent  to  acquire  the  same. 

Neither  did  residence  and  cultivation,  however  com- 
menced or  prolonged,  bring  a  party  within  the  purview  of 
the  act,  so  as  to  vest  in  him  any  estate  or  interest  in  the 
land.  Notice  to  the  surveyor-general  of  *'  the  precise  tract 
claimed,"  was  the  first  act  which  brought  the  occupant 
within  the  operation  of  the  law.  By  this  means  he  signified 
his  intention  to  avail  himself  of  the  benefits  of  the  act,  and 
his  acceptance  of  the  proffered  grant.  Thereafter,  but  not 
before,  the  grant  was  located  and  confined  to  the  land  de- 
scribed in  his  notification,  unless,  as  was  the  practice,  the 
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settler  had  leave  to  withdraw  his  notification  and  abandon 
that  location. 

This  notification  by  the  occupant  was  what  constituted 
him  ''a  settler,"  and  his  occupation  therebj  became  ^'a  set- 
tlement" under  the  act,  as  well  as  in  fact.  Doubtless  it 
should  be  held  to  relate  back  to  the  beginning  of  his  oc- 
cupation, or  to  the  passage  of  the  act,  when  the  occupation 
commenced  prior  thereto.  But  without  this  notification 
the  occupant  could  never  acquire  any  legal  relation  to  the 
land,  or  the  government  be  deprived  of  its  ownership 
thereof. 

In  this  respect  the  donation  act  is  unlike  the  grants  in 
the  cases  cited  by  counsel  for  complainants — namely,  Rtdir 
erford  v.  GreerCa  heirs,  2  "Wh.  196 ;  the  Fremont  case,  17 
How.  557  ;  Homsby  v.  UniUd  States,  10  Wall.  235.  In 
all  these  cases  there  was  a  grant  of  a  specific  quantity  of 
land  within  certain  exterior  limits  to  a  particular  person* 
The  courts  held  that  such  grants  passed  a  present  interest 
to  the  grantee,  as  against  the  government,  subject  to  the 
right  of  the  latter  to  locate  the  grant  within  the  exterior 
limits  accordii)g  to  the  terms  thereof,  and  the  general  law 
upon  the  subject.  In  the  language  of  the  cases  the  general 
gift  then  became  a  particular  one. 

But  here  the  grantee  is  not  named,  otherwise  than  as  one 
included  within  a  description  of  a  class  of  persons  who 
may  take,  and  the  selection  and  notice  to  the  grantor  of  the 
precise  tract  claimed  depended  upon  the  former,  and  in- 
volved in  fact  his  acceptance  of  the  proffered  grant. 

It  follows  from  these  premises  that  the  act  of  notification 
is  a  condition  precedent  to  the  vesting  in  the  occupant  of 
any  estate  or  interest  in  the  land. 

Apply  this  conclusion  to  the  case  at  bar.  On  June  9, 
1852,  when  Andrew  was  divorced  from  Josette,  he  was  a 
mere  occupant  of  the  public  lands.  Whether  he  should  be- 
come ''a  settler"  thereon,  and  a  donee  under  the  act,  of  the 
land  occupied  by  him,  depended  upon  his  election  to  notify 
thereon  within  the  time  limited  by  the  act.  Josette  could 
not  compel  him  to  notify,  nor  while  she  was  his  wife  could 
she  receive  a  donation  otherwise  than  through  her  has- 
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band's  acceptance  of  the  proposed  grant.  But  before  he 
notified  he  had  ceased  to  be  a  married  man,  and  she  was  no 
loDger  his  wife.  He  was  only  entitled  thereafter  to  take  as 
a  single  man.  His  former  wife  was  now  a  femme  sole,  and  en- 
titled to  become  a  settler  in  her  own  right'.  (Silver  v.  Laddf 
7  Wall.,  226.)  Although  as  a  matter  of  fact  Dubois  did 
notify  as  a  married  man  upon  the  whole  section,  he  had  no 
right  to  do  so,  and  was  finally  held  by  the  land  department 
to  be  a  single  man,  and  allowed  a  donation  accordingly. 

It  is  a  proposition  too  plain  for  argument,  that  Josette 
could  not,  after  the  divorce,  acquire  any  right  or  interest 
in  this  land  as  the  wife  of  Andrew.  That  relation  then 
came  to  an  end,  and  she  could  acquire  nothing  in  that  char- 
acter thereafter.  Neither  did  she  acquire  any  such  right 
before  the  divorce  unless  Andrew  did.  But  as  has  been 
shown,  the  notification  being  a  condition  precedent  to  the 
vesting  of  any  estate  in  the  premises  in  Andrew,  he  ac- 
quired none  until  September,  1862,  some  months  after  the 
divorce. 

Josette,  never  having  acquired  any  interest  in  the  prem- 
ises, because  no  estate  therein  was  vested  in  either  her  or 
Andrew  prior  to  their  divorce,  her  vendee,  the  complainant 
has  none,  and  his  bill,  being  therefore  without  equity,  is 
dismissed. 


EsTELLE  King  v.  Joseph  M.  French. 

CiRCurr  Court,  District  of  Oregon. 
June  2,  1873. 

1.  JuDOMENT  BT  CONFESSION. — Where  a  confession  of  judgment  was  filed, 

and  judgment  endorsed  on  the  statement,  but  not  entered  in  the  judg- 
ment book,  and  an  execution  issued  thereon :  ffeldy  that  there  was  no 
judgment  to  support  the  execution,  and  therefore  a  sale  of  property 
thereunder  was  invalid  and  of  no  effect. 

2.  Sun  TO  Quiet  Title. — ^A  party  in  possession  cannot  maintain  a  suit  to 

quiet  his  title  under  section  500  of  the  code,  unless  it  appears  that  he 
has  some  legal  or  equitable  interest  in  the  property  or  claim  thereto. 

3.  Pbogesdino  to  Amend  Begobd. — A  motion  or  proceeding  to  amend  the 

records  of  a  state  court  in  a  particular  case  must  be  made  or  brought  in 
such  court,  and  cannot  be  removed  to  a  national  court. 
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Before  Deady,  District  Judge. 
James  G.  Chapman  and  David  Croodsdl,  for  complainant. 
W,  W,  Page,  for  defendant. 

Deaby,  J.  This  suit  was  commenced  on  March  6,  1872, 
in  the  circuit  court  for  the  county  of  Multnomah,  to  quiet 
the  complainant's  title  to  lots  1,  2  and  3  in  block  221,  in 
the  city  of  Portland;  and  on  June  10,  on  application  of  the 
defendant,  who  is  a  citizen  of  California,  was  removed  to 
this  court. 

On  September  6  complainant  filed  an  amended  bill  in 
this  court,  from  which  it  appears :  That  on  June  25,  1850, 
Daniel  H.  Lownsdale,  Stephen  Coffin  and  W.  W.  Chapman, 
being  in  the  possession  of  the  premises,  conveyed  the  same 
to  said  Daniel  H.,  by  deed,  with  a  covenant  of  warranty 
against  all  persons,  the  United  States  excepted,  and  another 
to  convey  the  title  of  the  United  States,  if  they  ever  ob- 
tained it. 

That  on  August  30,  1850,  said  Daniel  H.  conveyed  said 
premises  to  William  M.  King;  that  on  August  6, 1855,  said 
King  being  indebted  to  Thomas  J.  Carter  in  the  sum  of 
$1,350  and  interest  thereon  for  about  a  year,  duly  made  and 
filed  a  statement  authorizing  the  entry  of  a  judgment  by 
confession  in  favor  of  said  Carter  for  said  sum ;  that  the 
clerk  of  said  court  endorsed  a  judgment  on  said  statement 
for  said  sum,  and  entered  the  same  in  the  lien  docket,  but 
omitted  to  enter  any  judgment  thereon  in  the  judgment 
book  of  said  court;  and  that  the  "judgment  roll  of  said 
confession"  has,  since  January  2,  1857,  "been  lost  or  ab- 
stracted from  its  proper  custodian." 

That  said  Carter  and  King  afterward  "recognized  said 
judgment  by  confession,  as  of  binding  force,"  and  that  tpon 
an  execution  issued  out  of  said  court  "  upon  said  confession 
of  judgment,"  said  block  221  was  sold  to  said  Carter,  who 
afterward,  on  January  5,  1857,  received  the  sheriff's  deed 
therefor,  and  caused  the  same  to  be  recorded  on  Febmaiy 
9,  1857. 
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That  complainant  is  a  child  of  said  King;  that  on  Feb- 
ruary 4,  1867,  said  Carter  and  wife  conveyed  the  premises 
in  controversy  to  complainant,  and  the  remainder  of  the 
lots  in  said  block  221  to  the  other  minor  children  of  said 
King,  which  deed  was  duly  recorded;  that  in  1857-8  said 
King  enclosed  said  block,  and  built  a  house  thereon,  and 
thereafter  lived  in  the  same  with  his  family,  including  the 
complainant,  until  about  November  8,  1869,  when  he  died; 
and  that  during  such  residence  said  King  ''recognized  and 
declared  said  lots  1,  2  and  3  to  belong  to  the  complainant.'* 

That  on  October  8,  1869,  said  King  made  a  deed  to 
Hamilton  Boyd  for  lots  1,  2,  3  and  4  of  said  block  221  for 
the  pretended  consideration  of  $3,000,  but  that  the  true 
consideration  therefor  was  about  1108;  that  the  real  value  of 
said  property  was  $4,000,  and  said  deed  was  procured  by 
fraud,  and  passed  no  estate  to  said  Boyd. 

That  said  Chapman,  after  the  execution  of  the  deed  of 
June  25,  1850,  and  before  September  1,  1853,  became  the 
donee  of  the  United  States  under  the  donation  act  of  Sep- 
tember 27,  1850,  of  the  tract  of  land,  including  said  block 
221,  and  to  which,  in  1862,  he  received  a  patent  conformably 
thereto;  that  thereafter  complainant,  by  reason  of  the  prem- 
ises, was  entitled  to  a  further  conveyance  from  said  Chap- 
man for  said  lots,  but  that  by  the  wrongful  representations 
of  said  Boyd,  said  Chapman,  ''by  mistake, "made  such  con- 
veyance to  said  Boyd  on  March  5,  1850. 

That  the  complainant  is  in  possession  of  the  premises, 
but  neither  said  Boyd  nor  French  have  ever  been;  and  that 
each  of  them,  at  the  date  of  the  respective  conveyances 
aforesaid  to  them,  "had  knowledge  and  good  reason  to 
inquire  and  be  informed  of  complainant's  claim  and  title  to 
said  lots  1,  2  and  3." 

The  bill  concludes  with  a  prayer  that  it  be  declared  that 
the  defendant  holds  the  legal  title  to  the  premises  in  trust 
for  complainant,  and  "be  compelled  to  convey  the  same  to 
her." 

On  February  15,  1873,  the  cause  was  heard  on  the  bill 
and  a  general  demurrer  thereto,  and  submitted. 

On  the  argument,  counsel  for  defendant  made  the  point 
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that,  as  there  was  no  judgment  entered  on  the  confession  *'  in 
the  judgment  book,"  there  was  no  judgment  to  support  the 
execution  upon  which  the  sale  to  Garter  was  made,  and 
therefore  both  it  and  the  conveyances  under  it  to  Carter 
and  complainant  were  void  and  of  no  effect. 

In  reply,  counsel  for  complainant  maintains  that  it  is  im- 
material whether  the  judgment  was  entered  in  the  judgment 
book  or  not.  Carter  was  entitled  to  have  it  entered,  and  that 
gives  his  grantee  a  right  that  ought  to  be  protected;  and 
that  courts  do  not  permit  parties  to  be  prejudiced  by  the 
acts,  omissions  or  mistakes  of  it«  officers. 

The  civil  code  of  1854,  which  was  in  force  until  June, 
1863,  provided  for  the  entry  of  a  judgment  by  confession 
without  action.  Among  other  things,  the  defendant  was 
required  to  sign  and  verify  a  statement,  authorizing  the 
entry  of  a  judgment  for  a  particular  sum.  This  statement 
was  to  be  filed  with  the  clerk  of  the  court  in  which  the 
judgment  was  to  be  entered,  who  was  required  to  "endorse 
upon  it  and  enter  in  the  judgment  book  a  judgment  for  the 
amount  confessed."  The  verified  statement  with  the  judg- 
ment endorsed  thereupon  became  "the  judgment  roll.** 
(Or.  Stat.  1856,  p.  117.)  The  judgment  book  was  one  which 
tiie  clerk  was  required  to  keep  for  the  entry  of  judgments, 
"in  which  each  judgment  was  to  be  entered."    (lb.,  119.) 

Section  1  of  the  chapter  on  executions  provided:  "  The 
party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  issue  a  writ  of  exe- 
cution for  its  enforcement,  as  prescribed  by  statute."  (lb., 
120.) 

The  authority  to  issue  the  execution  upon  which  this  sale 
took  place  was  derived  from  this  statute.  Its  language  is 
plain.  It  does  not  give  the  writ  in  any  case  until  after  the 
entry  of  the  judgment.  The  place  and  manner  of  making 
"entry  of  judgment"  is  also  prescribed  by  the  statute. 
They  are  to  be  entered  in  "a  book,  *  *  *  to  be  called  the 
'judgment  book.'"  Now,  an  endorsement  on  "the  state- 
ment "  is  not  an  entry  in  any  book — let  alone  the  judgment 
book.  This  endorsement  on  the  statement  is  probably  in- 
tended as  a  substitute  for  the  copy  of  the  judgment  entry 
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required  to  be  attached  to  the  papers  in  making  up  the 
judgment  roll  in  other  cases.  In  this  view  of  the  matter, 
the  statute  should  be  construed  as  if  it  read — ''who  shall 
enter  in  the  judgment  book  a  judgment  for  the  amount  con- 
fessedy  and  also  endorse  the  same  upon  the  statement." 

But  however  this  may  be^  until  the  judgment  is  entered 
in  the  judgment  book,  there  is  no  judgment  to  authorize  or 
support  an  execution.  This  entry  is  a  condition  precedent 
to  the  right  to  the  writ.  A  party  cannot  enforce  a  judg« 
ment  until  ''after  the  entry  thereof,"  and  an  execution 
issued  before  such  entry  is  void,  and  a  sale  under  it  of  no 
effect. 

The  maxim  "that  equity  looks  upon  that  as  done  which 
ought  to  hare  been  done,"  is  also  invoked  to  support  this 
execution.  But  so  far  as  I  am  advised,  the  maxim  has  no 
application  to  errors  and  omissions  in  the  record  of  judicial 
proceedings.  If  this  were  otherwise,  there  would  be  no 
necessity  for  applications  to  courts  to  amend  the  records  of 
their  proceedings,  or  for  leave  to  make  entries  nunc  pro 
tunc. 

The  general  proposition  that  "courts  do  not  permit  par- 
ties to  be  prejudiced  by  the  acts,  omissions  or  mistakes  of 
its  officers,"  is  admitted  ;  but  its  relevancy  to  the  case  be- 
fore the  court  is  not  perceived.  The  way  in  which  courts 
prevent  parties  being  prejudiced  by  such  means,  is  by  al- 
lowing amendments  when  the  ends  of  justice  require  it,  so 
far  as  they  can,  without  injury  to  the  rights  of  innocent 
persons.  But  this  is  not  a  proceeding  to  obtain  an  amend- 
ment of  the  record  in  Carter  v.  King  by  an  entry  of  a  judg- 
ment nunc  pro  tuncy  and  if  it  were,  it  would  avail  nothing; 
for  that  is  a  matter  exclusively  within  the  cognizance  of  the 
courts  where  the  confession  is  alleged  to  have  been  filed. 
This  suit  is  brought  upon  the  assumption  that  the  record  in 
Caiier  v.  King  is  sufficient,  as  it  exists,  to  support  the  exe- 
cution upon  which  the  sale  to  complainant's  grantor  was 
made. 

But  counsel  insists  that  this  cause  having  been  removed 
into  this  court  by  the  defendant,  he  ought  not  to  be  allowed 
to  question  the  power  of  this  court  to  amend  the  record  of 
the  state  court. 
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This  is  a  very  singular  proposition.  First,  it  erroneously 
assumes  that  this  was  a  proceeding  commenced  in  the  state 
court  to  amend  the  record  in  Carter  v.  King ;  and,  second, 
that  such  a  proceeding  could  be  removed  to  this  court  un- 
der any  circumstances.  Nor  is  it  necessary  that  the  de- 
fendant should  question  the  power  of  this  court  to  amend 
the  records  of  another.     No  such  power  exists  in  any  court. 

At  the  date  of  the  deed  from  L.  0.  and  C.  to  King, 
neither  of  the  grantors  therein  had  any  interest  in  the  prem- 
ises, except  the  bare  possession.  The  special  covenant 
therein  for  further  assurance  was  a  good  contract  to  convey 
the  land  when  the  covenantors  got  the  title  from  the  United 
States.  But  it  did  not  pass  the  title.  It  only  gave  a  right 
to  King  or  his  assigns  to  have  a  conveyance  thereof .  There- 
fore the  legal  title  never  was  in  eiUier  King  or  Garter. 
Chapman  having  acquired  the  legal  tiUe  to  the  premises 
from  the  United  States,  conveyed  the  same  to  Boyd  as  the 
assignee  of  King,  who  conveyed  it  to  the  defendant.  The 
legal  title  is  therefore  in  the  latter. 

The  bill  also  contains  an  allegation  to  the  effect  that  the 
conveyance  from  King  and  Chapman  were  improperly  ob- 
tained, but  no  particular  facts  are  stated  to  support  this 
general  averment,  except  the  inadequacy  of  price  in  the 
purchase  from  King.  But  mere  inadequacy  of  price  is  not 
sufficient  to  vitiate  or  set  aside  a  sale.  {Holmes  v.  Holmes, 
1  Sawyer,  104.) 

Nor  does  it  appear  from  the  bill  how  the  complainant  has 
any  right  to  question  the  sale  from  King  to  Boyd,  or  the 
conveyance  from  Chapman  to  the  latter.  The  alleged  sale 
to  Carter  being  void,  she  acquired  no  interest  in  the  prem- 
ises by  the  deed  from  him  to  herself,  and  is  therefore  a 
stranger  to  the  title. 

True,  she  alleges  that  she  is  the  child  of  King,  but  she 
does  not  state  that  she  is  his  heir,  or  that  the  property,  or 
any  interest  therein,  was  devised  to  her  by  her  father,  or  de- 
scended to  her  upon  his  death. 

Stark  V.  Star  (6  Wal.  410)  was,  like  this,  a  suit  brought 
under  section  five  hundred  of  the  civil  code  to  quiet  title. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Field 
said: 
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''  We  do  not,  however,  understand  that  the  mere  naked 
possession  of  the  plaintiff  is  sufficient  to  authorize  him  to 
institute  the  suit,  and  require  an  exhibition  of  the  estate  of 
the  adverse  claimant,  though  the  language  of  the  statute  is, 
*that  any  person  in  possession,  by  himself  or  his  tenants, 
may  maintain '  the  suit.  His  possession  must  be  accom- 
panied with  a  claim  of  right,  that  is,  must  be  founded  upon 
title,  legal  or  equitable,  and  such  claim  or  title  must  be  ex- 
hibited  by  the  proofs,  and,  perhaps  in  the  pleadings  also, 
before  the  adverse  claimant  can  be  required  to  produce  the 
evidence  upon  which  he  rests  his  claim  of  an  adverse  es- 
tate or  interest." 

The  complainant  having  stated  the  grounds  of  her  claim 
to  an  equitable  title  or  estate  in  the  premises  in  her  bill, 
as  well  as  the  defendant's  estate  therein,  it  appears  that  the 
defendant  is  the  legal  owner  of  the  lots,  and  that  the  com- 
plainant, although  in  possession,  has  no  interest  in  the 
premises  or  right  thereto,  and  therefore  her  bill  is  dis- 
missed. 


John   Magee  v.   The   Union  Pacific    Railroad 

Company. 

CiBcmr  CouBT,  District  op  Nevada. 
August  4,  1873. 

1.  Bekoyal  or  Suits  undab  Act  of  July  27,  1868. — A  snit  removed  from  a 
State  court  into  the  circuit  court,  upon  a  petition  stating  that  the  de- 
fendant has  a  defense  arising  under  a  law  of  the  United  States,  will  be 
remanded  when  it  appears  by  the  defendant's  answer  that  no  such  de- 
fense is  claimed  or  made. 

3.  Idxx.  The  fact  that  the  corporation  is  one  organized  under  a  law  of  the 
United  States  is  not,  of  itself,  enough  to  give  the  circuit  court  jurisdic- 
tion. 

3.  Motion  to  BncAND  may  be  made  before  trial  whenever  there  are  no 
disputed  facts,  and  it  clearly  appears  from  the  record,  as  well  as  the  ad- 
missions of  counsel,  that  the  corporation  has  no  defense  arising  under  a 
law  of  the  United  States. 

Before  Sawteb,  Circuit  Judge,  and  Hillyeb,  District  Judge. 
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This  action  was  brought  in  the  State  court  to  recover 
damages  for  personal  injuries  alleged  to  have  been 
received  by  plaintiff's  wife,  while  traveling  on  defendant's 
railroad,  in  the  territory  of  Utah,  and  was  removed  to 
this  court  by  defendant,  the  petition  for  removal  stating 
generally,  that  the  defendant  had  a  defense  to  the  ac- 
tion arising  under  a  law  of  the  United  States.  The  de- 
fendant is  a  corporation  organized  under  a  law  of  the  Uni*- 
ted  States.  The  cause  having  been  entered  here  the 
defendant  filed  its  answer,  alleging  that  the  injuries,  if 
any,  were  received  by  plaintiff's  wife  in  Utah;  that  that 
territory  has  competent  courts  to  try  the  action;  that  its 
principal  place  of  business  was  and  is  in  Boston,  Massa- 
chusetts, and  that,  therefore,  this  court  has  no  jurisdiction. 
Beyond  this  the  answer  contains  only  apt  words  to  deny 
negligence  and  unskillfulness,  and  to  aver  the  exercise  of 
due  care. 

The  act  of  congress,  under  which  the  cause  was  removed, 
provides  that  "  Any  corporation  *  *  other  than  a  bank- 
ing corporation  organized  under  a  law  of  the  United  States, 
and  against  which  an  action  at  law  *  *  may  be  com- 
menced *  *  for  any  alleged  liability  of  such  corporation, 
may  have  such  suit  removed  *  *  to  the  proper  circuit 
court  of  the  United  States  upon  filing  a  petition  therefor, 
^  ^  ^  stating  that  they  have  a  defense  arising  under  or 
by  virtue  of  the  constitution  of  the  United  States,  or  any 
treaty  or  law  of  the  United  States,  and  offering  good  and 
sufficient  surety,"  etc.  (16  Statute  at  Large,  227.)  In  this 
state  of  the  law  and  the  record,  the  plaintiff  moved  to  re- 
mand the  cause  to  the  State  court,  upon  the  ground  that 
it  sufficiently  appears  that  the  defendant  has  no  defense 
arising  under  a  law  of  the  United  States,  it  having  pleaded 
none. 

To  this  the  defendant  replied  that,  being  created  by  and 
organized  under  a  law  of  the  United  States^  every  defense 
it  may  have  is  one  arising  under  the  law  which  creates  it 
and  gives  it  all  its  powers. 

Mesick  &  Wood,  for  plaintiff. 
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E.  WcJedey  and  Williams  dc,Bixl^,  for  defendant. 

By  the  Court,  Hillybb,  J.  In  the  Mayor  t.  Cooper^  6 
Wall.  247,  it  was  said  by  the  supreme  court,  that  ''two 
things  are  necessary  to  create  jurisdiction,  whether  original 
or  appellate.  The  constitution  must  have  given  to  the  court 
the  capacity  to  take  it,  and  an  act  of  congress  must  have 
supplied  it."  The  defendant  being  a  United  States  cor- 
poration, the  constitution  has  given  this  court  the  capacity 
to  take  jurisdiction  of  actions  to  which  it  is  a  party.  {Os- 
6o?7ic  V.  Untied  States  Bank,  9  Wh.  738.)  But  it  rests  with 
congress  to  supply  it  and  prescribe  the  conditions  of  its 
exercise.  To  entitle  the  defendant  to  remove  a  suit,  con- 
gress has  said,  in  the  law  now  in  question,  that  it  shall  not 
only  be  a  corporation  organized  under  a  law  of  the  United 
States,  but  shall  state  in  its  petition  that  it  has  a  defense 
arising  under  or  by  virtue  of  a  law  of  the  United  States. 
Unless  it  has  such  a  defense,  this  case  is  not  properly  here. 
It  was  said  in  Cohens  v.  Virginia,  6  Wh.  264,  that  a  case  in 
law  or  equity  may  truly  be  said  to  arise  under  the  constitu- 
tion, or  a  law  of  the  United  States,  when  its  correct  de- 
cision depends  on  the  construction  of  either.  Following 
this  language,  it  may  be  truly  said  that  a  defense  arises 
under  a  law  of  the  United  States,  when  a  correct  decision 
upon  the  merits  of  the  defense  depends  upon  the  construc- 
tion of  that  law.  But  it  appears  in  this  case,  by  the  admis- 
sion of  counsel,  as  well  as  by  the  record  that  the  defense 
involves  the  construction  of  no^law  of  the  United  States. 
A  correct  decision  upon  its  merits  depends  entirely  upon 
common  law  principles,  wholly  independent  of  any  statute 
law. 

The  jurisdiction  of  this  court  depends  upon  the  character 
of  the  defense,  as  well  as  upon  the  character  of  the  party, 
and  as  the  defendant  has  no  defense  arising  under  or  by 
virtue  of  a  law  of  the  United  States,  there  is  a  failure  of 
jurisdiction,  and  the  cause  must  be  remanded  to  the  State 
court.  It  was  suggested  that  there  was  a  doubt  as  to  this 
being  the  proper  stage  in  the  ease  to  determine  this  ques- 
tion upon  motion.  There  are  no  disputed  facts,  and  it 
30 
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clearly  appears  from  the  admissions  of  connsel  and  the 
record — the  answer  filed — that  this  corporation  has  no  de- 
fense, as  we  construe  the  law,  arising  under  a  law  of  the 
United  States.  As  the  question  can  never  be  presented 
more  satisfactorily  than  now,  it  would  only  cause  unneces- 
sary delay  to  postpone  the  decision  of  the  matter  until  the 
trial. 

The  motion  is  granted,  and  an  order  will  be  entered,  re- 
manding the  cause  to  the  court  whence  it  was  removed. 


The  Union  Mill  and  Mining  Company  v.  H.  F. 

Dangberq  et  al. 

CiBourr  Court,  Distbict  of  Nevada. 
August  7,  1873. 

1.  Watkb  Bights — ^Advsbsb  Use. — No  presumption  of  a  grant  arises  from 
"  an  adverse  use  of  water,  unless  the  use  has  been  peaceable,  and  to  be 

peaceable  it  must  hare  been  with  the  acquiescence  of  the  owner  of  tlie 
servient  tenement. 

2.  Idem. — If,  during  the  time  of  alleged  use,  the  plaintiff,  the  owner  of  the 

servient  tenement,  denied  the  right  of  the  defendant,  the  owner  of  the 
dominant  tenement,  to  use  the  water  for  irrigation  to  its  injuiy,  and 
remonstrated  against  such  use,  this  is  enough  to  show  that  the  use  was 
not  acquiesced  in,  and  to  prevent  the  presumption  of  a  grant  of  therig^t 
to  so  use  the  water  from  arising. 

3.  Idbm — AcTiONABLB  Injubt. — There  may  be  an  invasion  of  the  right 

which  will  justify  an  action,  although  actual  damage  is  not  shown.  But 
a  distinction  must  be  taken  between  those  uses  of  water  which  are  the 
exercise  of  the  riparian  proprietors'  natural  right  and  those  which  tre 
not ;  in  the  former  case  actual  damage  must  be  shown,  but  need  not  be 
in  the  latter. 

4.  BiPARiAN  Rights  or  Pubchaseb  bbfobe  Patent. — One  who  has  entered 

and  paid  for  land  and  received  a  certificate  of  purchase,  has  the  equita- 
ble title,  and  is  entitled  to  riparian  rights,  although  he  has  not  received 
his  patent. 

5.  Idkm — Homestead  Act.— One  who  has  entered  land  under  the  homestead 

act,  and  continues  to  resides  thereon,  is  entitled  to  use  water  as  other 
riparian  proprietors  may. 
6u  Act  or  July  26,  1866— Entbt  befobb  Passage  of.— A  person  who  en- 
tered and  paid  for  his  land  before  the  passage  of  that  act,  holds  the  land 
unaffected  by  it,  since  his  patent  when  issued  will  relate  to  the  date  of 
Lis  entry,  the  inception  of  his  title. 
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7.  Watzb  -  Test  of  Bbasonabls  Use. — The  true  test  as  to  a  reasonable  use 

is  whether  the  nse  works  actual,  material  and  substantial  damage  to  the 
common  right ;  not  to  an  exclusiye  right  to  all  the  water  in  its  natural 
state,  but  to  the  right  which  each  proprietor  has  as  limited  and  qualified 
by  the  precisely  equal  right  of  every  other  riparian  proprietor. 

8.  Idem. — In  the  exercise  of  his  common  right  every  proprietor  may  con- 

sume so  much  water  as  is  necessaiy  for  his  household  and  domestic 
purposes  and  for  watering  his  stock. 

Before  Sawyeb,  Circuit  Judge,  and  Hillter,  District  Judge. 

Injunction  Bill.  The  facts  appear  in  the  opinion,  and 
in  the  case  of  the  same  plaintiff  against  Ferris,  reported 
anie. 

Sunderland  &  Wood  and  Williams  dt  Bider^  for  plaintiff. 

Clarice  dt  Lyon,  B.  8.  Mesick  and  Clayton  dt  Davies,  for  de- 
fendants. 

Bj  the  Court,  Hillyer,  J.  Eleven  suits  were  com- 
menced by  the  plaintiff  in  the  year  1871,  against  rarious 
persons,  to  restrain  them  from  an  alleged  wrongful  diver- 
sion of  the  waters  of  Carson  river.  At  the  March  term  of 
1872,  the  case  of  one  defendant,  Albert  Ferris,  was  argued 
and  submitted.  Several  points  decided  in  that  case  arise 
in  them  all,  and  as  our  opinion  remains  unchanged  in  re- 
spect to  them,  they  will  not  be  discussed  again  now.  (Ante, 
176.)  After  that  decision  was  announced,  decrees  were 
entered  in  six  of  the  eleven  cases,  upon  stipulation  of 
counsel.  The  remaining  five  cases  have  now  been  sub- 
mitted, and  such  points  as  were  not  determined  in  the  case 
of  Ferris  will  be  briefly  noticed,  with  the  principles  which 
have  controlled  the  court  in  the  rendition  of  final  decrees. 

In  the  first  place  the  defendants,  H.  F.  Dangberg,  H.  A. 
Dangberg,  A.  Klauber,  F.  A.  Frevert,  Jones,  Squires  and 
Winkleman,  claim  that  they  have  a  good  defense  through 
an  adverse  use  and  enjoyment  of  the  waters  for  the  required 
length  of  time. 

The  qualities  which  an  adverse  use  must  have  to  support 
a  claim  of  title  thereby,  are  well  settled.  The  user  must  be 
neither  secret  nor  forcible,  nor  by  request,  but  open,  peace- 
able, and  as  of  right. 
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The  user,  to  be  peaceable,  must  be  with  the  acquiescence 
of  the  owner  of  the  servient  tenement.  A  user  which  such 
owner  opposes  by  word  or  deed  becomes  forcible,  and  thus 
lacks  an  essential  element,  without  which  the  use  gives  no 
title,  and  raises  no  presumption  of  a  grant.  If,  says  Mr. 
Washburne,  it  should  appear  that  during  the  period  of  the 
alleged  acquisition  of  an  easement  by  use  and  enjoyment, 
the  owner  of  the  servient  tenement  resisted  such  claim  or 
opposed  such  use,  it  would  negative  the  claim.  (Wash,  on 
Easements,  154.)  In  Powell  v.  Bagg,  8  Gray,  441,  it  was  said 
that  the  title  to  an  easement  rests  chiefly  on  an  acquiescence 
in  an  adverse  use,  and  evidence  which  disproves  the  acqui- 
escence rebuts  the  title  to  the  easement.  By  the  civil  law, 
any  enjoyment  or  user  was  deemed  forcible  to  which  oppo- 
sition was  offered,  either  by  word  or  deed,  by  the  owner  of 
the  servient  tenement,  and  a  thing  was  never  presumed  to 
be  burdened  with  a  servitude  where  a  doubt  existed.  (An- 
gel on  Water  Courses,  sec.  210;  Kauf.  Mack,  323.)  When 
the  owner  of  the  servient  tenement  frequently  remonstrated 
against  the  diversion  of  the  water,  it  was  held  that  there 
could  be  no  presumption  of  a  grant.  {Stilbnan  v.  White 
Bock  Co.,  3  W.  AM.  538.) 

The  evidence  in  these  cases  proves  that  the  plaintiff  did 
not,  during  the  five  years  of  alleged  adverse  use,  acquiesce 
in  any  use  of  the  water  by  the  defendants  beyond  that 
which  they  might  lawfully  make  of  it  as  riparian  proprie- 
tors. 

It  appears  that  during  that  period  the  plaintiff  and  its 
predecessors,  owners  of  the  Merrimac  mill,  have  asserted 
their  right  to  all  the  water  which  their  mill-race  would 
carry,  that  they  have  denied  the  right  of  the  defendants  to 
obstruct  or  divert  the  water  to  their  injury,  and  have  re- 
peatedly remonstrated  with  them  against  their  excessive  use 
of  the  water  in  irrigation. 

During  the  irrigating  seasons  of  the  years  1865,  '66,  '67, 
'68  and  '69,  the  owners  of  the  Merrimac  mill,  together  with 
other  mill-owners  on  the  river,  caused  a  notice  to  be  printed 
and  distributed  and  posted  through  the  Carson  valley,  in 
the  vicinity  of  these  defendants,  notifying  ranchmen  and 
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others  **that  any  diversion  of  or  obstruction  to  the  flow  of 
the  water  of  the  Carson  river,  to  the  injury  of  any  of  the 
noiills  thereon,  will  be  resisted  by  all  means  which  the  law 
affords.  The  rights  of  said  mills  to  the  full  flow  of  the 
water  of  said  river,  as  already  established  by  the  courts, 
will  be  insisted  upon  and  enforced."  Men  were  employed 
to  go  through  the  valley,  visit  each  farmer,  distribute  these 
notices,  and  remonstrate  with  the  farmers  against  their  ex- 
cessive consumption  of  the  water  for  the  purpose  ot  irriga- 
tion. Here  we  have  a  denial  of  the  right  to  use  whenever 
the  use  was  injurious  to  the  plaintiff,  and  it  is  impossible 
to  hold  that  the  user  was  uninterrupted  and  peaceful,  or  to 
presume  a  grant. 

The  statute  of  limitations  of  this  State  bars  an  action  to 
recover  real  property  unless  the  plaintiff  was  seized  or  pos- 
sessed of  the  property  within  five  years  before  its  com- 
mencement. In  analogy  to  this  statute,  the  length  of  time 
necessary  to  confer  title  to  an  easement  by  adverse  use,  is 
fixed  at  five  years  by  the  courts.  This  is  the  only  opera- 
tion the  statute  has  in  these  cases.  To  ascertain  the  requi- 
sites of  an  adverse  use  we  still  look  to  the  common  law, 
except  as  to  the  length  of  time  it  must  continue,  and  that 
we  fix  in  analogy  to  the  local  statute.  If  there  has  been  an 
adverse  use,  in  the  legal  sense,  for  five  years,  that  gives 
title,  and  no  grant  need  be  produced  to  establish  it;  a  grant 
will  be  presumed.  Presuming  a  grant  is  in  most  cases  a 
fiction  of  law,  the  court  rarely  believes  the  grant  ever  had 
an  existence.  The  presumption  then  is  not  made  because 
the  evidence  justifies  the  court  in  believing  that  a  gi-ant 
was  once  in  fact  made,  but  because  it  shows  an  adverse  en- 
joyment for  the  required  length  of  time,  and  possessing  all 
the  other  requisite  qualities.  Therefore  evidence  which 
shows  that  the  use  of  the  defendants  lacks  the  essential  and 
indispensable  requisite  of  acquiescence  on  the  part  of  the 
plaintiff,  prevents  the  presumption  from  arising. 

That  there  may  be,  as  argued  by  defendants,  an  invasion 
of  the  plaintiffs*  right  which  will  justify  an  action  without 
showing  actual  damage,  is  not  questioned.  But  in  apply- 
ing this  doctrine  a  distinction  must  be  taken  between  those 
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uses  of  the  water  which  are  the  exercise  of  the  riparian 
proprietor's  natural  right  and  those  which  are  not.     Such 
proprietor  has  a  right  to  use  the  water  for  the  purpose  of 
irrigation  as  incident  to  his  ownership  of  the  land;  the  right 
is  not  acquired  by  use.    The  onlj  limitation  is,  that  he  must 
so  use  the  water  as  to  cause  no  actual  material  damage  to 
another;  and,  of  course,  no  cause  of  action  against  him 
arises  until  such  damage  has  resulted.     On  the  other  hand^ 
one  proprietor  has  no  right  to  divert,  in  the  technical  sense, 
any  portion  of  the  water  permanently  from  another,  so  that 
it  either  does  not  return  to  the  stream  at  all,  or  not  until  it 
has  passed  the  land  of  him  below.     Such  diversion  would 
be  a  clear  violation  of  right,  and,  if  continued  adversely  for 
the  requisite  period,  would  ripen  into  title.     An  action, 
therefore,  would  lie  for  an  injury  to  the  right  without  prov- 
ing actual  damage,  or  showing  that  the  plaintiff  was  making 
any  practical  use  of  the  water.     This  distinction  is  import- 
ant, and  will  reconcile  much  that  seems  conflicting  in  the 
books.     If  the  plaintiff  had  no  mill,  and  was  making  no 
practical  use  of  the  water,  it  would  seem  hardly  possible  to 
show  that  the  defendants  caused  it  any  material  or  actual 
damage  by  their  use  of  the  water  for  the  lawful  purpose  of 
irrigation.     In  this  practical  age  it  would  be  unworthy  of  a 
court  of  justice  to  notice  the  fanciful  injury  resulting  from 
depriving  the  eye  of  the  gratification  of  seeing  or  the  ear  of 
hearing  the  full  flow  of  the  water.     Those  may  be  injuries 
in  a  certain  sense,  but  they  are  of  the  kind  to  which  the 
maxim  ''  de  minimis  non  curat  lex  "  applies,  as  it  does  to  the 
planting  of  a  tree,  which,  in  some  degree,  obstructs  my 
neighbor's  light,  or  kindling  a  fire  in  my  chimney  which 
tends  to  lessen  the  purity  of  his  air.     So  long  as  the  plaint- 
iff has  enough  for  its  lawful,  practical  uses,  it  ought  not  and 
cannot  be  permitted  to  debar  other  riparian  proprietors 
from  applying  so  much  water  as  they  profitably  can  to  agri* 
cultural  purposes.    It  follows  that  the  plaintiff  lost  no  right, 
and  the  defendants  gained  none,  by  defendants  using  the 
water  for  irrigation.     The  plaintiff  might  safely  concede  the 
right  to  use  the  water  for  that  purpose  while  it  suffered  no 
actual  damage. 
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We  haye  seeo  that  whenever  it  was  damaged,  it  objected, 
and  denied  the  right  of  defendants  to  use  the  water  to  its 
injury.  This  is  enough  to  defeat  the  title  alleged  to  have 
been  acquired  by  adverse  enjoyment. 

A  point  made  by  the  plaintiff  is,  that  some  of  the  defend- 
ants, who  have  entered  and  paid  for  their  land,  and  received 
a  certificate  of  purchase,  but  no  patent  as  yet,  have  no  title, 
by  virtue  of  which  they  can  claim  and  exercise  riparian  rights. 
It  is  true  that  such  defendants  have  not  the  strict  legal 
title;  but  it  is  settled  that  the  entry  and  payment  and  certi- 
ficate thereof  convey  the  equitable  title.     Thereafter  the 
land  ceases  to  be  public,  and  the  government  has  no  right 
to  sell  it  again,  but  holds  the  legal  title  in  trust  for  the  pur- 
chaser.    The  land  is  no  longer  the  property  of  the  United 
States,  and  may  be  taxed  by  the  State  without  violating  the 
compact  not  to  tax  United  States  property.     (People  v. 
Shearer,  30  Cal.  648;  Carroll  v.  Saford,  3  How.  441;  WUh- 
erspoon  v.  DuncaUy  4  Wal.  210;  Hughes  v.   United  Stales,  4 
Wal.  232.)    They  have  also  the  actual  possession  as  well  as 
the  beneficial  estate  or  interest  in  the  land,  and  as  such 
possessors  and  equitable  owners  are  entitled  to  enjoy  all 
the  incidents  to  the  land  and  its  ownership,  as  well  as  the 
land  itself.     The  patent  when  issued  relates  back  to  the 
original  entry,  the  inception  of  title,  so  far  as  is  necessary 
to  protect  the  purchaser's  right  to  the  land.     (Id.,  and 
Oibson  V.  ChateaUy  13  Wal.  92.)    Upon  these  authorities  it 
is  evident  that  the  plaintiff's  objection  is  groundless.     The 
defendants  are,  to  all  intents  and  purposes,  the  owners  of 
the  land,  and  entitlde  to  riparian  rights.     So,  too,  we  con- 
sider that  the  defendant  who  has  entered  land  under  the 
homestead  act,  and  continues  to  reside  thereon,  being  right- 
fully in  possession  in  pursuance  of  a  law  of  the  United 
States,  is  entitled  to  use  the  water  of  the  stream  as  other 
riparian  proprietors  may. 

We  must  also  hold,  since  the  patent  when  issued  will 
relate  back  to  the  inception  of  title,  that  is,  the  original 
entry  and  payment,  that  one  who  entered  and  paid  for  his 
land  prior  to  the  passage  of  the  act  of  congress  of  July  26, 
1866,  entitled  ''an  act  granting  the  right  of  way  to  ditch 
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and  canal  owners  over  the  public  lands,  and  for  other  pur- 
poses/' has  his  land  and  the  water  npon  it  unaffected  hj 
that  act. 

We  come  next  to  the  inquiry  whether  or  not  certain  chm* 
nels,  creeks  and  sloughs,  as  they  are  called,  are  natural 
water-courses.  Without  reviewing  the  evidence  here,  it  is 
sufficient  to  state  that  we  find  ^'  Broekliss-  Slough,"  ''  Cot- 
tonwood Slough,"  ''  Bock  Creek  Slough,"  the  "  Old  Chan- 
nel,"  and  ''Dangberg  Creek,"  to  be  natural  water-courses^ 
and  that  the  defendants,  through  whose  lands  they  pass, 
have  a  right  to  use  the  water  naturally  flowing  in  them  in 
a  reasonable  manner  for  irrigation  and  other  lawful  pur- 
poses. 

Beferring  to  ''  Dangberg  Creek"  and  the  ''  Old  Channel," 
it  appears  that  in  former  years  so  much  water  naturally 
flowed  from  the  east  fork  into  them  as  to  flood  and  injure 
the  farms.  To  remedy  this,  obstructions  were  plaoed  in 
these  channels,  at  their  heads,  and  the  water  led  into  them 
from  other  points,  in  the  one  case  a  little  above,  and  the 
other  a  little  below  the  old  head.  This  slight  change  in 
the  channels  enables  the  defendants  to  ccmtrol  the  flow  of 
the  water,  and  prevent  injury  to  their  farms,  while  it  in  no 
way  damages  the  plaintiff.  We  do  not  regard  these  chan- 
nels as  any  less  natural  water-courses  since  this  change 
than  they  were  before. 

The  next  step  is  to  determine  what  is  the  test  of  a  rea- 
sonable use.  To  state  the  question  in  another  way:  the 
defendants  having  a  right  to  make  a  reasonable  use  of  the 
water  for  irrigation,  when  does  their  use  become  unreason- 
able ?  Mr.  Justice  Story  has  stated  the  rule  as  clearly 
as  it  can  be  stated,  probably,  in  the  following  ex- 
tract from  his  opinion  in  Tyler  v.  Wilkinson,  4  Mason,  397: 
''  There  may  be,  and  there  must  be,  allowed  of  that  which 
is  common  to  all  a  reasonable  use.  The  true  test  of  the 
principle  and  the  extent  of  the  use  is,  whether  it  is  to  the 
injury  of  the  other  proprietors  or  not.  There  may  be  a 
diminution  in  quantity,  or  a  retardation  or  acceleration  of 
the  natural  current  indispensable  for  the  general  and  valu- 
able use  of  the  water,  perfectly  consistent  with  the  exist- 
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ence  of  the  common  right.  The  diminntion,  retardation, 
or  acceleration  not  positively  and  sensibly  injurious  by 
diminishing  the  value  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all.  The 
law  here,  as  in  many  other  cases,  acts  with  a  reasonable 
reference  to  public  convenience  and  general  good,  and 
it  is  not  betrayed  into  a  narrow  strictness  subversive 
of  common  sense,  nor  into  an  extravagant  looseness,  which 
would  destroy  private  rights.  The  maxim  is  applied, 
sic  tUere  tuo  ut  non  alienum  laedas"  Chancellor  Kent 
states  the  principle  with  equal  clearness  as  follows:  ''All 
that  the  law  requires  of  the  party  by  or  over  whose  land 
the  stream  passes  is,  that  he  should  use  the  water  in  a 
reasonable  manner,  and  so  as  not  to  destroy,  or  render 
nseless,  or  materially  diminish  or  affect  the  application 
of  the  water  by  the  proprietors  above  or  below  on  the 
stream.''  This  is  the  law  and  the  test  by  which  the  ques- 
tion of  reasonable  use  or  not  is  to  be  tried.  As  a  definition 
of  this  "common  right"  spoken  of  by  Judge  Story,  the 
language  of  Mr.  Baron  Parke,  in  Emhrey  v.  Owen,  6  Ex. 
353,  may  be  profitably  quoted.  He  says:  ''This  right  to 
the  benefit  and  advantage  of  the  water  flowing  past  his  land 
is  not  an  absolute  and  exclusive  right  to  the  flow  of  all 
the  water  in  its  natural  state ;  but  it  is  a  right  only  to  the 
flow  of  the  water  and  the  enjoyment  of  it,  subject  to  the 
similar  rights  of  all  the  proprietors  of  the  banks  on  each 
side,  to  the  reasonable  use  of  tbe  same  gift  of  Providence." 
To  the  same  effect  is  the  language  of  Mr.  Justice  Nelson, 
in  HotcardY.  Ingersol,  13  How.  426:  "No  proprietor,"  he 
says,  "has  a  right  to  use  the  water  to  the  prejudice  of 
other  proprietors,  above  or  below,  unless  he  has  acquired  a 
prior  right  to  divert  it.  He  has  no  property  in  the  water 
itself,  but  a  simple  usufruct  while  it  passes  along.  Any  one 
may  reasonably  use  it  who  has  a  right  of  access  to  it ;  but 
no  one  can  set  up  a  claim  to  an  exclusive  flow  of  all  the 
water  in  its  natural  state;  and  that  what  he  may  not  wish 
to  use  shall  flow  on  till  lost  in  the  ocean.'* 

From  these  authorities  it  appears  that  the  use  which  is 
unreasonable,  is  such  as  works  actual,  material  and  substan- 
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tial  damage  to  the  common  right;  not  to  an  exclusive  right 
to  all  the  water  in  its  natural  state,  but  to  the  right  which 
each  proprietor  has  as  limited  and  qualified  by  the  pre- 
cisely equal  right  of  every  other  proprietor.  The  rule 
leaves  the  common  right  equal  in  times  of  plenty  and  of 
scarcity*  Because  the  river  is  low  and  there  is  not  sufficient 
water  to  drive  plaintiff's  mill,  the  proprietors  above  cannot 
be  debarred  from  all  use.  They  may  still  use  the  water, 
taking  care  to  do  no  material  injury  to  the  common  right 
of  plaintiff,  having  regard  to  the  then  stage  of  the  river. 
And  at  all  times  every  proprietor  may,  in  the  exercise  of 
this  common  right,  consume  so  much  water  as  is  necessary 
for  his  household  and  domestic  purposes,  and  for  watering 
his  stock. 

Applying  the  test  to  the  facts  now  before  us,  we  find  that 
the  defendants  did,  at  the  time  stated  in  the  bills,  use  the 
water  unreasonably  to  the  injury  of  the  plaintiff.  This 
much  we  think  clear,  and  it  would  serve  no  good  purpose  to 
comment  upon  the  many  volumes  of  testimony.  We  find, 
also,  that  the  defendants  threaten,  and  will,  unless  restrained, 
continue  to  so  use  the  water  ;  indeed  they  insist  now,  and 
have  throughout  this  litigation,  on  their  right  to  use  so 
much  water  as  they  need  during  the  season  of  irrigation, 
without  regard  to  the  rights  or  wants  of  the  plaintiff.  This 
constitutes  one  of  those  continually-recurring  grievances 
which  only  a  court  of  equity  can  adequately  redress. 

When  we  come  to  consider  the  terms  of  the  decree,  we 
find  it  impossible,  however  desirable  such  certainty  may 
be,  to  measure  out  to  the  defendants  a  specific  quantity  of 
water  in  cubic  inches  flowing  under  a  given  pressure  as 
reasonable,  or  to  designate  a  certain  number  of  acres  of 
land  which  a  defendant  may  at  all  times  reasonably  irrigate, 
and  restrict  him  to  that  quantity  of  water  or  number  of 
acres.  Counsel  for  the  plaintiff,  without  admitting  the  cor- 
rectness of  any  such  standard  for  determining  a  reasonable 
use,  was  willing  to  take  decrees  permitting  the  defendants 
each  to  irrigate  one  hundred  and  sixty  acres  of  land,  but 
defendants  not  consenting  to  this  it  could  not  be  done.  The 
changes  in  the  volume  of  the  Carson  river  during  the  sum- 
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mer  season,  which  natnrally  occnr,  are  such  that  the  quan- 
tity of  water  which  a  proprietor  may  reasonably  consume 
varies  continually.  At  times  the  melting  snow  gives  an 
abundance  for  all,  and  the  defendants  can  use  it  as  they 
please,  without  any  injury  whatever  to  plaintiff.  At  other 
times  a  defendant  might  easily  so  apply  the  water  in  irrigat- 
ing one  hundred  and  sixty  acres  as  to  waste  and  diminish 
it  to  the  injury  of  plaintiff.  Sometimes,  indeed,  there  is 
so  little  water  flowing  in  the  river,  that  if  none  were  used 
by  defendants,  in  consequence  of  the  evaporation  and  ab- 
sorption during  the  passage  over  the  rocky  and  gravelly  bed 
for  fifteen  or  twenty  miles  intervening  between  the  defend- 
ants' farms  and  the  premises  of  plaintiff,  enough  would  not 
reach  the  plaintiff's  mill  to  be  of  any  practical  use.  At 
such  time  there  would  seem  to  be  no  good  reason  for  say- 
ing that  the  use  of  the  water  by  defendants  is  injurious  to 
the  plaintiff.  For  these,  among  other  reasons,  we  think  no 
such  arbitrary  standard  of  reasonable  use  can  be  set  up. 

Our  conclusions  in  the  five  cases  now  under  consideration 
are  as  follows:  That  the  plaintiff  is  seized  and  possessed  of 
the  lands  described  in  its  bill  and  the  mill  situated  thereon, 
and  as  incident  thereto,  is  entitled  to  the  rights  of  a  riparian 
proprietor  in  the  water  of  Carson  river,  flowing  through 
and  over  said  lands;  that  the  defendants,  with  the  exception 
of  Charles  Brodt,  Godfrey  Brodt,  John  Howard,  Warren 
H.  Smith  and  E.  Lytle,  are  seized  and  possessed  of  the 
lands  described  in  their  answers,  through  and  over  which 
the  waters  of  the  east  or  west  fork,  or  some  one  or  more  of 
the  natural  streams  before  mentioned,  flow  in  their  natural 
channel,  and  as  incident  thereto,  are  entitled  to  the  rights 
of  riparian  proprietors  in  the  waters  of  the  streams  naturally 
flowing  over  their  land,  but  are  not  entitled  to  any  exclusive 
enjoyment  of  such  waters,  as  against  the  plaintiff,  by  virtue 
of  prior  appropriation  or  adverse  use;  that  between  the  first 
day  of  July,  A.  D.  1871,  and  the  fourteenth  day  of  August 
of  the  same  year,  the  defendants,  with  the  exception  of  E. 
Lytle,  did  use  the  waters  of  said  streams  unreasonably,  to 
the  injury  of  plaintiff;  and  that  plaintiff  is  entitled  to  decrees 
against  all  of  said  defendants,  excepting  E.  Lytle,  per- 
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petually  restraiDing  them  from  divertiBg  the  waters  of  Car- 
son river  upon  their  lands  or  elsewhere,  so  as  to  prevent  the 
same  from  flowing  freely  to  the  lands  and  mill  of  plaintiff, 
to  the  extent  necessary  for  the  lawful  uses  and  purposes  of 
plaintiff  in  carrying  on  upon  its  said  premises  the  business 
of  reducing  metalliferous  ores  or  other  lawful  business  in 
which  it  may  now  or  hereafter  be  engaged;  the  decrees  to 
contain  a  proviso  in  favor  of  all  the  defendants,  except 
those  named  above  as  not  owning  lands  on  the  stream ;  that 
nothing  therein  contained  shall  be  construed  to  prevent 
them  from  using  the  water  of  said  streams,  naturally  flow- 
ing through  their  land,  for  the  purpose  of  irrigating  said 
land,  or  other  lawful  purposes  of  a  riparian  character,  to 
such  an  extent,  and  so  far  as  such  use  shall  not  cause  actual, 
material  and  substantial  injury  to  the  plaintiff  in  its  use  of 
the  water,  and  shall  not  diminish  or  materially  contribute 
to  the  diminution  of  the  water  of  said  streams,  so  that  such 
diminution  shall  prejudice,  or  cause  material  injury  to  the 
plaintiff  in  its  practical  application  of  the  water  on  its  said 
premises;  and  a  further  proviso  that  said  defendants  may 
at  all  times  take  and  use  a  sufficient  quantity  of  the  water 
for  their  domestic  and  culinary  purposes,  and  for  watering 
their  cattle.  The  decrees  will  also  enjoin  the  defendants 
to  take  the  water  from  said  streams  and  apply  it  to  its  va- 
rious uses  upon  said  lands  without  unnecessary  waste,  and 
in  the  most  economical  manner  consistent  with  its  beneficial 
use,  and  return  the  surplus  to  the  stream  whence  it  was 
taken  in  like  economical  manner,  and  without  unnecessaiy 
waste. 

The  defendant,  E.  Lytle,  answered,  denying  that  he  had 
ever  diverted  any  water,  or  that  he  threatened  to  do  so,  and 
there  is  no  proof  against  him.  The  decree  must  therefore 
be  in  his  favor  for  costs. 

Decrees  are  to  be  drawn  up  in  accordance  with  the  views 
herein  expressed,  with  costs  in  favor  of  plaintiff  against  the 
other  defendants,  to  be  taxed  by  the  clerk,  and  apportioned 
by  one  of  the  judges  of  this  court,  so  that  each  defendant 
shall  be  litible  for  the  amount  apportioned  to  him,  and  no 
more. 
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Smith  v.  Prior  and  Smith  v.  O'Connor. 

ClBOUiT  Court,  District  of  Caupornia. 
September  1,  1873. 

1.  Patent — Constbuotion  or  Claim. — The  claim  in  a  patent  is  to  be  con- 
straed  liberally  in  favor  of  the  patentee,  and  in  connection  with  the 
speoifioations  and  acoompanying  drawings. 

2k  Ibid. — State  of  ths  Abt. — The  claim  must,  also,  be  considered  in  con- 
nection with  the  state  of  the  art  at  the  time  it  is  made. 

3.  EviDENOB  OF  Usefulness. — The  fact  that  the  patented  article  has  super- 

seded all  others  before  in  ase»  and  that  the  party  charged  with  infring- 
ing has  adopted  it  in  the  place  of  those  before  made  and  sold  by  him, 
oonaftitutes  strong  evidence  of  usefulness. 

4.  FiBST  Invkntob. — The  party  who  first  invents  and  perfect  the  invention 

by  producing  a  practical  working  machine,  is  entitled  to  a  patent,  even 
though  another  may  have  first  conceived  the  general  idea,  and  made 
Bome  progress  in  its  development  short  of  constructing  a  practical 
machine. 

5.  The  Culpin  Closet  patented  in  England  is  not  an  anticipation  of  Smith's 

invention. 

6.  Two  Teabs'  Suocessivb  Applications. — An  application  for  a  patent  made 

within  the  two  years  required  by  the  statue  was  rejected,  the  claim  being 
defective  and  not  covering  the  real  invention.  Another  application  was 
made  within  a  reasonable  time  but  not  within  the  two  years,  upon  the 
same  specifications  and  drawings,  with  a  corrected  claim  covering  the 
invention,  upon  which  a  patent  issued :  Held^  that  under  the  circum- 
stances the  two  applications,  for  the  purposes  of  the  two  years,  will  be 
regarded  as  one  continuous  proceeding  dating  from  the  filing  of  the  first 
application. 

Before  Sawyer,  Circuit  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
M.  A.  Wheatorif  for  plaintiff. 
Alfred  Bix,  for  defendant. 

Sawyer,  Oircuit  Judge.  I  haye  had  some  difficulty  in 
reaching  a  satisfactory  conclusion  in  these  cases,  and  in  ren- 
dering my  decision,  I  shall  yery  briefly  mention  some  of  the 
principal  points  inyolyed. 

One  of  the  main  points  relied  on  by  defendants  is,  that 
the  specifications  in  the  patent  are  insufficient  to  coyer  the 
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claim  of  the  plaintiff  as  now  presented.  It  is  insisted  that 
the  patent  is  for  mere  conformity,  not  for  the  form  of  the 
yessel,  not  for  the  change  in  the  constraction  of  the  re- 
ceiver of  the  water-closet.  The  language  literally  constmed 
and  the  claim  taken  by  itself  may  perhaps  look  so;  bnt 
after  considering  the  entire  specifications  and  allegations, 
I  think  that  this  position  is  not  tenable.  The  claim,  it  is 
true,  might  have  been  much  better  expressed,  and  it  prob- 
ably would  be  if  the  parties  were  to  draw  the  specifications 
after  this  criticism.  I  recollect  trying  bat  few  cases  where 
similar  objections  have  not  been  made  to  the  patent,  show- 
ing the  difficulty  of  making  specifications  which  shall  cover 
exactly  what  the  party  designs  they  shall  cover,  and  no 
more,  so  as  to  render  the  patent  free  from  criticism  in  that 
respect.  In  the  description  here,  it  is  said:  ^' The  nature 
of  my  said  invention  consists  in  constructing  the  receivers 
of  water-closets,  so  that  I  am  able  to  make  the  side  where 
the  pan  is  hung  con*espond  to  the  shape  of  the  pan,  and 
thereby  save  the  waste  space  which  is  left  behind  the  pan 
in  ordinary  or  common  receivers.  Heretofore  the  receivers 
or  containers  of  pan-closets  have  been  constructed  of  an 
oval  bowl-shaped  hopper,  with  a  covering  plate,  having  an 
enlargement  on  one  side,  into  which  the  pan  swings  when 
emptying.  This  construction  forms  a  large  space  inside 
the  receiver,  behind  the  pan,  which  is  not  utilized,  but,  on 
the  contrary,  is  detrimental  to  the  closet  in  allowing  ob- 
structions to  collect  and  impede  the  working  of  the  pan.*' 

Then  there  is  a  drawing  given  of  the  receiver  as  he 
claims  his  receiver  to  be,  specifying  each  particular  point, 
and,  among  others,  he  says:  ^' AA  represent  the  two  parts 
of  the  receiver  bolted  together,  with  the  pan  hanging  in  it 
as  open.  It  will  be  noticed  that  there  is  no  waste  space 
behind  the  pan;  but  that  the  receiver  conforms  to  its 
shape,"  going  on  and  giving  the  particular  description  of 
each  part  of  the  instrument;  and  he  further  says:  ^*  By  this 
mode  of  construction  I  am  able  to  make  a  much  more  per- 
fect article  in  form." 

Then  he  claims,  **  a  receiver  for  pan  water-closets,  formed 
and  constructed  so  that  the  side  AD,  into  which  the  pan  C 
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swings  for  emptying,  will  conform  to  the  shape  of  the  pan, 
and  avoid  the  waste  space  behind  the  pan,  as  in  ordinary 
or  common  receivers,  substantially  as  and  for  the  purpose 
set  forth." 

It  is  true  that  he  claims  conformity  in  these  parts,  but 
that  conformity  is  produced  in  the  manner  which  he  before 
described,  wherein  he  gives  a  drawing,  and  gives  each 
specific  portion,  and  states  the  objects  to  be  accomplished 
bj  his  invention. 

And  then  this  space  is  to  be  saved  substantially  as  and 
for  the  purposes  indicated;  that  is  to  say,  by  means  of  the 
instrument  in  the  form,  and  containing  the  parts  before 
particularly  described. 

I  think,  therefore,  it  is  a  claim  not  merely  for  conform- 
ity, but  conformity  attained  by  the  particular  means  which 
are  here  in  the  specifications  set  out,  and  shown  in  the  im- 
plement of  which  he  has  given  a  drawing. 

As  I  said  before,  that  might  have  been  more  distinctly 
specified  than  it  is,  but  taken  together,  and  construed  lib- 
erally in  favor  of  the  patentee,  I  think  it  substantially  covers 
the  case. 

It  is  insisted,  also,  that  the  claim  is  too  broad — that  it 
covers  the  lower  part  as  well  as  the  upper  part.  I  think 
that  defect  may  be  obviated  by  considering  the  entire  ap- 
plication, although  there  is  some  difficulty  in  the  descrip- 
tion upon  that  point  also.  It  is  difficult  to  describe  a 
matter  of  that  kind  distinctly  in  language,  but  the  patentee 
has  given,  generally,  the  description  of  the  closets  before 
used,  and  the  particular  difficulties  to  be  overcome.  He 
has  also  given  a  drawing  of  his  own  implement.  All  defi- 
nitions must  pre-suppose  some  knowledge  of  the  subject 
matter,  or  knowledge  of  the  matters  referred  to  in  giving 
the  definition,  and,  of  course,  a  reference  is  made  to  the 
state  of  the  art  as  it  before  existed  here.  Any  one  having 
to  deal  with  these  matters  must  be  supposed  to  have  some 
acquaintance  with  the  subject  matter,  and  the  state  of  the 
art.  A  person,  then,  having  a  knowledge  of  the  state  of  the 
art  at  the  time,  and  taking  the  description  together,  would 
find  the  description  sufficient,  although  it  doubtless  might 
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have  been  better.  From  the  oonstruction  which  I  have  be- 
fore indicated,  I  am  inclined  to  think  it  is  sufficient  in  that 
particular. 

The  next  point  is,  as  to  whether  the  invention  is  useful  or 
not — ^whether  it  attains  any  useful  result.  The  testimony 
shows,  and  the  claim  is,  that  it  is  useful  in  several  particu- 
lars. One  is,  that  it  dispenses  with  the  space  which  in 
former  closets  existed  behind  and  above  the  pan,  and 
which  was  liable  to  clog  up — fragments  of  paper  getting 
behind  and  remaining  there,  and  afterward  clogging  the 
outlet.  Some  witnesses,  it  is  true,  say  that  they  have  never 
heard  any  such  objection,  while  several  witnesses  on  the 
other  hand  testify  that  that  objection  did  exist;  that  it  was 
a  serious  one;  and  that  this  change  obviated  it.  The  testi- 
mony is,  also,  that  it  takes  less  iron;  that  it  reduces  the 
size,  and  makes  a  saving  in  the  matter  of  transportation; 
that  it  takes  up  less  room;  and  all  these,  it  is  claimed,  are 
useful  results.  Well,  if  all  this  is  time,  undoubtedly  there 
is  a  useful  result,  and  I  think  the  testimony  upon  the  whole 
shows  it. 

Besides  that,  there  is  the  testimony  that  these  closets 
have  superseded  all  others.  That  of  itself  is  very  strong 
evidence  that  there  is  some  useful  result  attained.  More 
than  that,  parties  are  here  contesting  the  use  of  this  inven- 
tion. The  defendants  here  are  using  this  form.  If  there 
were  no  useful  result  in  it,  there  would  be  no  occasion  for 
them  to  be  here  contesting  this  invention.  They  can  make 
and  vend  the  closets  they  made  before,  if  they  are  just  as 
good.  I  think  there  is — that  there  must  be — some  useful 
result,  and  that  these  facts,  in  addition  to  the  other  testi- 
mony, ought  to  establish  the  point.  I  think  there  is  a  use- 
ful result,  and  that  it  is  patentable  in  that  particular. 

The  next  objection  is,  that  the  defendants  themselves 
first  made  a  model  in  1864,  which  is  prior  to  the  making  of 
the  machine  by  the  plaintiff.  There  is  testimony  here 
tending  to  show  that  they  did  make  some  progress  toward 
making  the  model,  but  the  testimony  also  shows  that  they 
never  reduced  it  to  a  practical  working  machine  for  some 
time  af terwardy  after  making  the  model  and  laying  it  aside; 
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the  party  haying  gone  to  Europe  in  the  meantime  and  re- 
turned. It  was  afterward  taken  up,  but  the  plaintiff  had 
in  the  meantime  perfected  his  implement,  and  had  made  a 
practical  working  machine.  I  think  on  that  score  he  is  in 
advance  of  the  defendants,  and  entitled  to  the  patent  as 
between  him  and  them.  With  the  defendants  it  was  merely 
an  undeveloped  idea,  so  far  as  making  a  machine  and  put- 
ting  it  in  practice  is  concerned. 

It  is  contended  that  the  Culpin  patent  in  England  is  an 
anticipation.  There  is  only  one  point  on  which  it  was 
contended  that  it  is  an  anticipation,  and  that  is,  conformity 
in  the  pan,  etc.  I  do  not  think  that  the  Culpin  machine  is 
any  anticipation  of  this.  It  is  a  different  machine  alto- 
gether, a  machine  of  different  form  or  make,  and  it  does 
not  appear  that  it  was  a  practical  working  machine.  At  all 
events,  it  is  a  very  different  working  machine  from  this,  and 
I  do  not  think  it  is  an  anticipation  of  this  closet. 

The  next  point  presented  is,  that  more  than  two  years 
elapsed  after  the  making  and  selling  of  this  machine  by  the 
plaintiff  before  he  made  his  application  for  the  patent.  If 
that  is  true — if  the  final  application  on  which  the  patent  was 
issued  is  to  be  taken  as  the  date  of  the  application — this 
point  must  be  held  good.  He  first  made  his  machine  in 
1866.  In  1866  he  presented  an  application  for  a  patent, 
but  his  claim  in  that  application  is  different  from  the  claim 
here;  that  is  to  say,  the  form  of  the  claim.  That  applica- 
tion was  rejected.  The  claim  there  is  ''constructing  the 
receiver  of  a  water-closet  of  two  pieces,  which  are  joined 
together,  making  a  vertical  joint,  whereby  I  am  enabled  to 
make  the  receiver  conform  to  the  shape  of  the  pan  substan- 
tially, as  herein  shown  and  described."  Now,  that  was  re- 
jected on  the  ground  that  the  claim  was  for  casting  in  two 
pieces,  and  the  casting  of  a  machine  in  two  pieces  was  not 
new.  But  the  machine  for  which  the  claim  was  made  was 
precisely  the  implement  as  finally  patented.  His  descrip- 
tions were  mainly  the  same,  and  his  drawing  was  precisely 
the  same  as  the  one  he  now  has,  while  the  object  to  be  ac- 
complished was  evidently  the  same  as  he  desires  to  ac- 
complish now.  The  description,  among  other  things,  says : 
31 
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<<  My  inyention  consists  in  constructing  the  receiver  in  two 
pieces  and  bolting  them  together,  whereby  I  am  able  to  do 
away  with  the  waste  space  behind  the  pan,  and  to  saye 
much  expense  in  casting."  Now,  one  of  the  objects  to  be 
obtained,  as  is  alleged,  is  to  dispense  with  that  waste  space. 
His  machine  and  drawings  are  the  same.  Then  he  says: 
' '  By  this  mode  of  construction  I  am  able  to  make  a  much 
more  perfect  article  in  form,  besides  saving  an  important 
item  in  the  weight  of  the  casting  and  consequently  of  trans- 
portation." Again.  His  claim  is  ''constructing  the  receiver 
of  a  water-closet  of  two  pieces,  which  are  joined  together, 
making  a  vertical  joint,  whereby  I  am  enabled  to  make  the 
receiver  conform  to  the  shape  of  the  pan  substantially,  as 
herein  shown  and  described."  The  same  ultimate  object 
was  to  be  accomplished  by  dispensing  with  the  useless  space. 
The  same  objects  were  to  be  accomplished  then  as  now, 
but  he  stated  his  claim  in  a  different  form.  It  was  the 
same  machine  he  was  seeking  to  patent. 

Now,  if  the  view  which  the  patent  office  took  is  correct, 
that  this  claim  was  simply  for  casting  in  two  pieces,  and  he 
had  obtained  a  patent  for  that,  it  would  not  have  covered 
the  object  covered  by  the  present  patent.  The  law  in  such 
cases  prescribes  what  may  be  done  where  the  patentee  has 
failed  to  cover  the  points  of  his  invention.  He  can  sur- 
render his  patent  and  obtain  another.  It  is  the  same  inven- 
tion, the  same  patent,  the  same  drawings,  but  he  has  made 
an  error  in  the  presentation  of  his  claim.  He  cannot  only 
surrender  once,  but  more  than  once;  until  his  reissued 
patent  covers  his  invention.  It  is  manifest  that  the  plaint- 
iff here  endeavored  in  all  his  applications  to  cover  this  in- 
vention— the  same  invention.  He  did  not  stop  upon  the 
rejection  on  the  ground  stated,  but  after  some  correspond- 
ence with  his  attorney,  and  some  little  delay  in  which  he 
does  not  appear  to  be  at  fault,  he  presents  his  claim  again 
in  another-  form,  and  it  covers,  as  he  supposes,  the  same 
invention  as  that  sought  in  his  first  application;  and  the 
commissioner  of  the  patent  office  must  have  considered  that 
he  was  presenting  his  claim  for  the  same  invention,  but 
that  he  had  made  an  error  in  his  prior  claim;  otherwise  he 
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wonld  not,  nnder  the  circumstances,  have  granted  his  patent 
upon  the  second  application. 

I  think  it  is  the  same  machine,  the  same  invention;  a 
claim  for  the  same  thing  that  he  sought  originally — which 
is  presented  in  the  last  claim;  and  that  the  different  appli- 
cations therefore  connect  themselves  together  for  the  pur- 
poses of  the  two  years.  That  is  to  say,  he  made  his  appli- 
cation within  the  two  years  after  he  began  to  make  and  sell 
the  machine;  and  although  he  failed  to  get  his  patent  on 
his  first  application,  for  the  reason  given  that  the  machine 
was  not  patentable,  in  the  form  in  which  he  put  it,  he  still 
renews  his  efforts,  and  files  a  new  application  for  the  same 
machine — the  same  invention — putting  in  his  claim  in  a 
different  form,  and  finally  obtains  the  patent  for  the  thing 
which  he  really  invented,  and  under  the  decisions  cited — 
one  from  the  supreme  court  of  the  United  States,  and  one 
from  one  of  the  circuit  courts — I  think  his  claims  connect 
themselves  together;  that  is,  his  application  for  his  patent — 
the  thing  which  he  desired  to  obtain,  which  he  conceived 
be  had  invented,  when  first  made — is  for  the  same  machine 
as  that  for  which  he  has  finally  obtained  his  patent  upon  a 
corrected  application;  and  he  sought  to  cover  the  same 
points  in  both  applications.  And  he  has  followed  it  up, 
and  the  interval  which  elapsed  between  the  rejection  of  the 
first  and  the  filing  of  the  later  application,  does  not  make  a 
material  delay  in  view  of  the  explanation  in  the  testimony 
relating  to  it.  His  counsel  resided  in  New  York  at  that 
time.  The  communication  was  by  steamer.  He  began  to 
correspond  with  his  counsel  immediately,  and  he  followed 
the  matter  up,  and  finally  succeeded  in  obtaining  his  patent. 
I  think  he  has  made  the  connection.  The  application  for 
this  invention  is  to  be  regarded  as  dating  from  the  filing  of 
the  first  application,  he  only  changing  the  form  of  his 
claim. 

These  are  the  main  points.  There  are  one  or  two  points 
I  have  some  hesitation  about,  but  I  have  concluded  to  give 
judgment  for  the  plaintiff. 

It  only  remains  to  consider  the  question  of  damages. 
That  is  always  a  difficult  point  in  patent  cases.     I  have 
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taken  into  consideration  the  facts  in  relation  to  this  class  of 
closets  and  the  prices  which  the  plaintiff  sold  at  before  the 
defendants  came  into  the  market  as  competitors,  together 
with  the  fact  of  the  reduction  of  prices  caused  by  competi- 
tion, and  the  nearest  I  can  come  at  it  is  to  allow  four  dollars 
a  closet;  I  think  that  is  not  extravagant.  In  the  case  of 
Smith  y.  Prior,  the  damages  are  $600;  and  in  the  case  of 
Smith  V.  O'Connor,  $632.  I  shall  not,  however,  double  or 
treble  these  damages  in  view  of  the  fact  that  there  is  rea- 
sonable ground  of  contest  between  these  parties. 


Kentucky   Silver    Mining    Company   v.    H.  H. 

Day  et  al. 

GlBGUIT  COUBT,   DiSTBICT    OF   NEVADA. 
NOVEMBEB  1,   1878. 

1.  Pabtibs. — Persons  cannot  be  made  parties  to  a  bill  in  equity  in  Che 

United  States  conrts  by  designating  them  by  a  fictitious  name  in  the  in- 
troductory part  of  the  bill,  and  in  the  piayer  for  process. 

2.  SuBPCENA,  Sbbtios  OF. — ^A  service  of  subpoena  upon  persons  so  designated 

is  void,  and  will  be  set  aside. 

3.  Appeabancjs. — An  appearance  does  not  cure  such  defects  in  the  writ  and 

its  service,  or  make  such  persons  parties  on  the  record. 

Before  Hillyeb,  District  Judge. 

B.  S,  Meaich  and  Jonas  Seeley,  for  plaintiff. 

J,  B,  FeUon  and  James  H.  Hardy,  for  defendants. 

HiLLYEB,  J.  This  is  a  motion  on  behalf  of  one  bnndred 
and  forty-seven  persons  to  set  aside  and  quash  the  subpoena 
and  the  service  upon  them.  It  is  grounded  upon  the  fail- 
ure of  the  plaintiff  to  set  out  their  names,  as  defendants,  in 
the  introductory  part  of  the  bill  and  in  the  prayer  for  pro- 
cess. They  claim  that,  not  being  named  in  the  bill,  thej 
are  not  parties  to  the  suit,  and  that  therefore  the  service  of 
process  of  subpcena  upon  them  is  a  nuUiij. 
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In  the  introdactory  part  of  the  bill,  plaintiff  states  that  it 
brings  its  bill  ''against  H.  H.  Day,  Thomas  J.  Andrews, 
W.  H.  Clark  and  one  hnndred  and  fifty  other  persons  of 
whose  names  complainant  is  ignorant,  and  who  are  desig- 
nated each  by  the  name  of  John  Doe,  and  whose  true  names, 
when  discovered,  complainant  asks  leave  to  insert  herein 
with  apt  words,  to  charge  them  as  defendants,  all  of  whom 
are  residents  of  Pioche,  in  the  county  of  Lincoln,  in  the 
State  of  Nevada;  and  thereupon  your  orator  complains  and 
says  that  complainant  is  a  citizen  of  the  State  of  California, 
and  that  each  and  all  of  the  defendants  are  citizens  of  the 
State  of  Nevada." 

In  the  prayer  for  process  a  subpoena  is  prayed  for,  to  be 
"directed  to  H.  H.  Day,  Thomas  J.  Andrews,  W.  H.  Clark 
and  the  one  hundred  and  fifty  other  persons  of  whose  names 
complainant  is  ignorant,  who  are  designated  herein,  each, 
by  the  name  of  John  Doe.'*  The  subpoena  stated  the 
names  of  the  defendants  in  like  manner. 

In  support  of  the  motion  an  affidavit  is  filed,  showing 
that  these  persons,  at  the  time  they  were'  served,  had  been 
for  months  residing  in  Pioche,  and  that  their  true  names 
could  have  been  easily  discovered  by  inquiry  in  the  town 
or  at  the  Baymond  &  Ely  mine;  that  the  true  names  of 
many  of  them  were  actually  known  to  plaintiff,  and  to  J.  B. 
E.  Cavallier,  its  superintendent,  and  to  W.  S.  Mesick,  one 
of  its  trustees,  and  that,  specially,  M.  Fuller,  W.  H.  Ray- 
mond and  John  P.  Kelley  were  so  known  before  the  filing 
of  the  bill. 

The  question  presented  is,  whether  upon  this  state  of  the 
case  the  service  of  the  subpoena  upon  these  persons  is  valid, 
and  brings  them,  legally,  within  the  jurisdiction  of  this 
court.  And  this  involves  the  inquiry,  whether  these  per- 
sons served  are  "named"  in  the  bill,  or  by  its  averments 
so  designated,  as  defendants,  that  they  are  to  be  considered 
parties  to  this  suit.  There  can  be  no  suit  without  parties, 
and  it  is  essential  that  the  bill  should  point  out  with  cer- 
tainty who  the  parties  plaintiff  and  defendant  are.  "  When 
it  is  uncertain  who  are  complainants,  or  who  are  the  per- 
sons called  to  answer,  the  suit  is  fundamentally  defective; 
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and  it  is  the  fault  of  him  who  institates  the  sait."  (Elmen- 
dorfv.  Ddancey,  1  Hop.  Oh.  555.)  In  the  same  case  it  was 
said:  ''  It  is  necessary  that  every  bill  should  clearly  display 
the  persons  who  are  impleaded  as  defendants."  If  it  does 
not,  the  defect  is  one  of  substance  and  is  fatal. 

The  twentieth  equity  rule  of  this  court  requires  that 
''every  bill,  in  the  introductory  part  thereof ,  shall  contain 
the  names,  places  of  abode  and  citizenship  of  all  parties 
plaintiffs  and  defendants  by  and  against  whom  the  bill  is 
brought."  Rule  23  requires  that  "the  prayer  for  the  pro- 
cess of  subpoena  in  the  bill  shall  contain  the  namas  of  all 
the  defendants  named  in  the  introductory  part  of  the  bill." 

The  language  of  these  rules  is  plain,  and  unless  we  give 
to  it  some  other  than  its  ordinary  meaning  the  names  of 
the  defendants  must  be  stated  in  the  bill;  not  some  other 
description  or  designation  of  them,  nor  an  excuse  for  not 
stating  their  names,  but  ''the  written  letters  or  characters 
expressing  the  sounds  by  which  each  defendant  is  known 
and  distinguished."  It  would  be  a  perversion  of  the  lan- 
guage to  give  to^the  word,  name,  in  these  rules  any  other 
definition.  To  the  argument  for  plaintiff  that  a  baptismal 
name  is  only  one  way  of  designating  a  person  as  defendant^ 
and  that,  by  some  other  description,  such  as  "the  heir  of 
A"  or  "the  partner  of  B,"  he  may  be  as  clearly  designated 
as  by  his  name,  there  are  two  answers,  one  that  neither  in 
the  introductory  part  of  the  bill  nor  in  the  prayer  for  pro- 
cess, is  there  any  description  whatever  of  the  one  hundred 
and  fifty  persons  not  named,  or  any  designation  of  them 
except  by  the  fictitious  name,  John  Doe;  the  other,  that 
such  description  is  not  naming  a  party  within  the  meaning 
of  the  rule.  It  is  essential  that  a  writ  of  error  should  set 
out  the  names  of  all  the  parties  to  the  judgment  of  the 
lower  court,  and  such  writs  have  been  dismissed  by  the 
supreme  court,  because  the  names  of  the  defendants  were 
set  out  as  "Strader,  Pevine  &  Co."  {Smyth  y.  Strader,  12 
How.  327);  because  the  citation  was  issued  to  one  not  a 
party,  and  the  plaintiffs  were  described  as  "Davenport  et 
al.  heirs  to  John  Davenport,  deceased  "  (Davenport  v. 
Fleiclier,  16  How.  142);  because  the  writ  was  brought  in 
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the  name  of  "Mary  Deneale  and  others"  (Denecde  v.  Arch- 
ety  8  Pet.  526) ;  and  because  the  writ  described  the  plaintiffs 
generally  as  "the  heirs  of  Nicholas  Wilson."  In  this  last 
ease  the  motion  was  made  after  appearance,  but  the  court 
held  the  defect  to  be  a  substantial  one,  and  that  the  objec* 
tion  could  be  taken  at  any  time  before  judgment,  on  the 
ground  that  the  case  was  not  legally  before  the  court,  and 
tiiey  had  no  jurisdiction  to  try  it.  (Wilson's  Heirs  v.  Life 
Ins  Co.  12  Pet.  140;  see,  also,  1  Saw.  717.)  If  nothing 
more,  these  cases  show  that  when  it  is  necessary  to  set  out 
the  "names"  in  judicial  proceedings,  other  descriptions 
and  designations  in  lieu  tnereof  will  not  do. 

In  addition  to  the  positive  rules  of  this  court,  there  is, 
I  think,  the  universal  rule  of  courts  of  equity  against  the 
eonrse  pursued  by  plaintiff  in  this  case.  I  think  it  may 
safely  be  said  that  in  no  book  of  acknowledged  authority  is 
there  anything  said  from  which  it  may  be  inferred  that 
when  proper  parties  are  unknown  they  can  be  made  parties 
by  designating  them  in  the  bill  by  a  fictitious  name.  I 
speak,  of  course,  of  the  chancery  practice  unchanged  by 
statute.  But  the  books  do  show  us  how  to  proceed  when 
proper  parties  are  unknown.  The  difficulty  is  not  over- 
come by  making  the  unknown  ones  parties  under  a  false 
name,  but  by  dispensing  with  them  altogether,  if  the  suit 
can  proceed  without  them,  or  by  praying  a  discovery  for 
the  purpose  of  bringing  them  before  the  Court.  In  these 
cases  the  bill  alleges  the  fact  of  ignorance  of  the  names, 
not  as  a  ground  for  making  the  unknown  persons  parties 
by  a  fictitious  name,  but  as  an  excuse  for  not  making  them 
parties  at  all,  and  that  an  objection  for  want  of  parties  may 
not  prevail.  (Story's  Eq.  PI.  Sec.  92;  lenn  v.  Craig ^  3  You. 
&  Coll,  216;  BotuyerY.  Cove>i,  1  Vern.  85.)  So  important 
is  it  that  the  defendants  should  be  distinctly  designated  as 
such,  that  it  is  held  that  those  only  are  defendants  who  are 
named  in  the  prayer  for  process,  notwithstanding  they  are 
named  in  the  body  of  the  bill.  (Windsor  v.  Windsor,  2 
Dick.  707;  Fawkes  v.  PraU,  1  P.  W.  593;  Story's  Eq.  PI. 
sec.  44.)  The  subpoena,  which  issues  of  course  upon  the 
filing  of  the  biU,  is  directed  to  the  defendants  named  in  the 
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prayer  for  process.  A  subpcana  directed  to  ^'one  hundred 
and  fifty  persons'*  without  naming  them,  is  directed  to 
nobody.  In  one  case  cited  by  counsel  for  the  moving 
parties,  it  appeared  that  an  infant  who  had  no  name  was  a 
necessary  party,  and  upon  application  to  the  vice  chancel- 
lor he  ordered  that  the  infant  should  be  described  in  the 
subpoena  to  appear  and  answer,  as  the  ''youngest  female 
child*'  of  her  father  and  mother.  (Eley  v.  Broughlon,  2 
Sim.  188.)  This  case  may  be  regarded  as  one  of  those  ex- 
ceptions which  serve  to  prove  the  general  rule,  that  the 
defendants  must  be  described  by  name  if  they  have  a 
natne. 

And  even  when  by  statutes  the  plaintiff  is  allowed,  if 
ignorant  of  a  defendant's  name,  to  designate  him  in.  plead- 
ings by  any  name  until  his  true  name  is  discovered,  it  is 
held  that  the  ''ignorance  must  be  real  and  not  feigned;  it 
must  not  be  wilful  ignorance,  or  such  as  might  be  removed 
by  mere  inquiry  or  a  resort  to  means  of  information  easily 
accessible."  (Bosencrantz  v.  EogerSy  40  Gal.  489.)  In  this 
case  the  plaintiff  is  able  to  state  positively  in  its  verified 
bill,  the  abode  and  citizenship  of  the  unknown  ones,  and 
even  the  precise  spot  of  ground  upon  which  they  were  at 
work  at  the  time  of  filing  the  bill.  It  is  shown  by  affidavit, 
the  truth  of  which  has  not  been  questioned,  that  these  per- 
sons are  well  known  in  the  town  of  Pioche,  have  resided 
there  for  months,  and  that  their  names  could  have  been  dis- 
covered by  inquiry  at  the  mine,  of  themselves  and  of  the 
superintendent  of  the  Baymond  &  Ely  company;  also  that 
some  of  these  persons  were  in  fact  well  known  to  Cavallier, 
the  superintendent,  and  Mesick,  one  of  the  trustees  of  the 
plaintiff.  One  of  the  persons  served,  of  whose  name  the 
bill  alleges  ignorance,  is  M.  Fuller,  the  district  judge  of  the 
seventh  judicial  district  of  this  State. 

It  is  apparent  from  these  facts  that  there  was  no  legal 
excuse  for  omitting  the  true  names  from  this  bill,  even  ad- 
mitting that  in  a  proper  case  fictitious  names  may  be  used. 
But  I  prefer  to  place  the  decision  upon  the  broader  ground, 
that,  because  these  one  hundred  and  forty-seven  persons 
are  not  named  in  the  introductory  part  of  the  bill,  nor  in  the 
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prayer  for  process,  they  are  not  parties  to  the  suit;  and  for 
that^reason,  and  because  the  subpoena  is  not  directed  to 
them,  the  subpoena  and  the  service  of  it,  so  far  as  they  are 
concerned,  ought  to  be  set  aside. 

But  the  plaintiff's  counsel  contends  that  all  these  defects 
in  the  bill  and  subpoena  have  been  cured  by  an  appearance. 
It  would  seem  that  before  a  person  can  be  held  to  have  ap- 
peared in  an  action,  his  name  ought  to  be  found  somewhere 
in  the  record  of  that  action.  Until  the  present  motion  was 
made,  the  only  defendants  named  in  the  record  of  this  case 
were  Day,  Andrews  and  Clark,  and  it  would  also  seem 
reasonable  that,  if  the  applications  made  to  the  judge  at 
chambers,  on  behalf  of  defendants,  amount  to  an  appear* 
ance  on  the  record,  the  appearance  should  be  considered  as 
made  for  those  named  in  the  record  as  defendants.  For  it 
has  been  held  that  one  not  named  as  a  party  defendant  on 
the  record  cannot,  without  the  consent  of  all  the  parties  to 
the  suit,  be  allowed  to  appear  at  the  hearing  to  be  heard, 
and  submit  to  be  bound  by  the  decree.  (Atlorney-genercd 
V.  Fearaon,  7  Sim.  302.)  And  if  all  parties  consent,  the 
record  may  be  brought  into  court,  and  the  name  inserted 
in  the  record.  Thus,  a  person  interested  in  the  question, 
who  desires  to  be  heard  and  submits  to  be  bound  by  the 
decree,  is  not  allowed  to  do  so  until  he  is  named  as  a  party 
.  on  the  record.     (1  Dan.  Ch.  661.) 

It  is  true  that  a  general  appearance  by  a  defendant  is  a 
waiver  of  all  irregularities  in  the  service  of  the  subpoena. 
But  the  defects  in  this  case  are  not  mere  irregularities  in 
the  service  of  the  writ;  they  are  such  as  preclude  the  pos- 
sibility of  any  legal  service  of  the  subpoena  upon  those  not 
named  in  the  bill,  and  they  are  such  as  cannot  be  cured  by 
appearance.     {Carey  v.  Hillkouse,  5  Geo.  251.) 

It  follows  that  the  service  of  subpoena  in  this  case  upon 
the  one  hundred  and  forty-seven  persons  named  in  this 
motion,  is  wholly  defective  and  void,  and  accordingly  it  is 
ordered  that  it  be  set  aside  and  the  said  persons  discharged, 
with  leave,  however,  to  the  plaintiff  to  amend  its  bill,  by 
adding  such  new  parties  defendants  as  it  shall  be  advised. 
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The  Disco. 

DiSTBiGT  Court,  District  of  Oregon. 
NOYEMBEB    15,  1873. 

1.  Shipping  ABTiciiES. — Articles  describing  a  voyage  from  England  to  the 

United  States  and  back,  held  not  to  include  ports  on  the  Pacific  coast. 

2.  Ambiguity  in  AbticiiEs. — Ambiguity  in  shipping  articles  ought  to  be  re- 

solved in  favor  of  seaman,  it  being  the  duty  of  the  master  or  owner  to 
have  such  contractd  couched  in  plain  language. 

Before  Deady,  District  Judge. 

Deady,  J.  This  suit  is  brought  by  Frederick  Small  and 
seven  others,  against  the  British  bark  Disco,  to  recover  a 
balance  of  wages  alleged  to  be  due  them. 

It  is  admitted  that  the  libellants  are  American  citizens, 
and  that  they  shipped  on  the  Dteco  at  Cardiff,  Wales,  in 
March,  1873,  for  the  monthly  wages  of  £3.  That  the  bark 
sailed  to  Montevideo  with  a  cargo  of  coals,  and  thence  tu 
Portland,  Oregon,  where  she  arrived  October  31. 

The  libellants  allege  thai  the  master,  in  bringing  them 
around  Cape  Horn,  departed  from  the  voyage  agreed  upon 
and  described  in  the  shipping  articles,  and  therefore  they 
are  entitled  to  their  discharge  and  wages. 

The  decision  of  the  question  at  issue  turns  upon  the  con- 
struction to  be  given  to  the  shipping  articles.  They  de- 
scribe the  voyage  as  follows : 

**rrom  the  port  of  Cardiff,  Wales,  to  any  ports  and 
places  in  the  United  States  and  British  and  foreign  West 
Indies,  and  east  side  of  South  America  and  Gulf  of  Mexico, 
and  back  to  a  final  port  of  discharge  in  the  United  Kingdom 
of  Great  Britain  and  British  provinces.  Term  not  to  ex- 
ceed twelve  calendar  months." 

Subsequently  the  words  "twelve  calendar  months'*  were 
crossed  out  with  scarlet-colored  ink,  and  the  words  "  two 
years  and  west  coast  of  North  or  South  America,  and  back 
to  United  Kingdom  or  continent  of  Europe,"  written  there- 
after in  the  same  ink. 
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This  claase,  if  valid,  justifies  the  voyage  to  Portland.  But 
under  section  one  hundred  and  sixty-three  of  the  shipping 
act  of  17  and  18  Victoria,  it  is  void.  That  section  provides: 
''That  every  erasure,  interlineation  or  alteration  in  any 
such  agreement "  (shipping  articles)  with  seamen,  *  *  * 
shall  be  wholly  inoperative,  unless  proved  to  have  been 
made  with  the  consent  of  all  the  persons  interested  in  such 
erasure,  interlineation  or  alteration,  by  the  written  attesta- 
tion of  some  shipping  master,  justice,  officer  of  customs/' 
etc. 

There  is  no  attestation  upon  these  articles  by  any  one 
upon  this  subject.  The  alteration  stands  unexplained,  and, 
in  the  language  of  the  act,  is  wholly  inoperative. 

Do  the  articles,  without  the  addition  of  these  words, 
justify  the  voyage  ?  For  the  libellants  it  is  maintained  that 
they  do  not,  when  fairly  construed,  while  the  contrary  is 
urged  on  behalf  of  the  claimant. 

Literally  the  voyage  to  Portland,  Oregon,  is  within  the 
language  of  the  articles.  This  port  is  a  place  within  the 
United  States.  But  I  do  not  think  that  an  agreement  made 
in  England  to  make  a  voyage  to  the  United  Slates  would, 
ordinarily,  be  understood  as  including  a  voyage  around  Cape 
Horn  to  the  ports  of  the  United  States  on  the  Pacific  coast. 
Two  circumstances  tend  strongly  to  show  that  such  was  the 
light  in  which  these  articles  were  understood  by  the  parties 
to  them,  when  entered  into,  at  Cardiff,  Wales.  All  the 
places  mentioned,  except  the  United  States,  lie  wholly  on 
the  east  side  of  the  American  continent.  If  it  was  under- 
stood that  the  vessel  might  make  a  voyage  to  San  Francisco 
or  Portland,  as  ports  within  the  United  States,  why  take  the 
trouble  to  mention  the  east  coast  of  South  America,  and 
thereby  exclude  the  west  coast  of  that  country,  when  both 
coasts  would  lie  in  the  line  of  a  voyage  to  any  port  in  the 
United  States  on  the  Pacific  coast. 

Whoever  made  this  alteration  in  the  articles  is  properly 
presumed  to  represent  the  owners.  They  have  been  in  the 
custody  of  the  ship.  Now  the  very  making  of  the  alteration 
admits  that  the  articles  were  insufficient  to  warrant  the  tak- 
ing of  the  crew  on  a  voyage  to  a  port  in  the  United  States 
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on  the  Pacific  coast.  Had  it  been  otherwise,  there  was  no 
necessity  for  making  the  alteration. 

The  vessel  was  up  for  Montevideo  when  the  crew  shipped, 
and  taking  all  the  circumstances  into  consideration,  I  am 
well  satisfied  that  the  agreement  was  understood  to  limit  the 
voyage  of  the  ship  to  the  eastern  coast  of  the  continent  of 
America.     (See  the  Ada  Davies,  407.) 

Shipmasters  and  owners  have  ample  means  and  facilities 
for  putting  their  contracts  with  seamen  in  plain  language; 
and  so  the  law  of  both  Great  Britain  and  America  intends 
and  requires. 

If,  through  negligence  or  design,  they  fail  to  do  so,  and 
allow  or  procure  articles  to  be  signed  which  are  indefinite 
or  ambiguous  upon  a  matter  of  so  much  importance  to  the 
seamen,  as  the  difference  between  a  voyage  across  the 
Atlantic  and  around  Cape  Horn  in  the  dead  of  an  Antarctic 
winter,  this  court  will  resolve  the  matter  in  favor  of  the 
seamen  and  against  the  party  in  fault. 

An  order  will  be  entered  referring  the  case  to  a  commis- 
sioner to  hear  the  evidence,  and  state  an  account  between 
the  libellants  and  the  vessel. 


The  United  States  v.  Robert  Hendric. 

.  District  Court,  District  op  Obeoon, 
December  20,  1873. 

1.  Indictment— CouNSEii  and  Adviob.—  An  allegation  that  the  defendant 

offered  a  party  $2.50  to  vote,  is  equivalent  to  an  allegation  that  he  coifn- 
seled  and  advised  each  party  to  vote. 

2.  Same — Two  Countb.— Allegations  in  the  first  count  in  an  indictment  may 

be  adopted  in  the  second  one  by  referring  to  them  ;  and   the  words 
''said  Johnson"  in  a  second  count  indicate  the  Johnson  mentioned  and 
'  described  in  the  first  count,  including  his  status  or  condition  as  therein 
stated,  with  reference  to  the  charge  made  in  the  indictment. 

Before  Deady,  District  Judge. 
Addison  C.  Oibbs,  for  plaintiff. 
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Richard  Williams^  for  defendant. 

Deady,  J.  This  indictment  was  found  December  9,  and 
contains  two  counts. 

The  first  count  charges  that  at  an  election  held  on  Octo- 
ber 13,  1873,  at  south  Portland  precinct,  in  the  county  of 
Multnomah,  and  State  of  Oregon,  for  representative  in  the 
congress  of  the  United  States,  the  defendant  "  did  then  and 
there  knowingly,  etc.,  offer  to  give  to  one  James  Johnson 
(he,  the  said  Johnson,  then  and  there  not  being  entitled  to 
vote  at  said  election,  for  the  reason  that  he  was  not  twenty- 
one  years  of  age),  the  sum  of  $2.60,  as  a  gift,  bribe  and  re- 
ward to  him,  the  said  Johnson,  to  vote  at  said  election  for 
representative  in  congress  of  the  United  States,''  contrary 
to  the  statute,  etc. 

The  defendant  demurs  to  this  count,  and  for  cause  of  de- 
murrer says,  '^  that  it  does  not  appear  that  he  counseled 
or  advised  said  Johnson  to  vote." 

This  indictment  is  found  under  two  provisions  of  the  act 
of  May  31,  1870  (18  Stat.  144),  which,  taken  together,  pro- 
vide: *'  That  if,  at  any  election  for  representative  *  *  * 
in  the  congress  of  the  United  States,  any  person  shall  *  ^ 
aid,  counsel,  procure  or  advise  any  person  *  *  *  to  vote 
without  having  a  lawful  right  to  vote,  *  *  *  such  person 
shall  be  deemed  guilty  of  a  crime." 

It  not  being  alleged  that  Johnson  voted  at  this  election, 
of  course  the  defendant  could  not  have  aided  or  procured 
him  to  vote.  But  if  the  defendant  counseled  or  advised 
Johnson  to  vote,  then,  although  the  latter  did  not  vote,  he 
would  be  guilty  of  the  crime  defined  in  the  clauses  of  the 
act  above  cited. 

The  sufficiency  of  the  count  then  turns  upon  the  question 
whether  it  appears  therefrom  that  the  defendant  counseled 
or  advised  Johnson,  under  the  circumstances,  to  vote. 

In  United  SixUes  v.  Bachelder,  2  Gall.  18,  it  was  held  that 
'4t  is  not  in  general  necessary  in  an  indictment  for  a  statut- 
able offense  to  follow  the  exact  wording  of  the  statute.  It 
is  sufficient  if  the  offense  be  set  forth  with  substantial  accu- 
racy and  certainty  to  a  reasonable  intendment*    The  oases 
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cited  from  the  common  law,  where  a  different  rule  is  sup- 
posed to  prevail,  do  not  apply."  The  words  "counsel"  or 
"advise"  are  not  used  in  the  count,  and  unless  it  contains 
equivalent  terms,  it  is  insufficient. 

Worcester  defines  the  verb  to  counsel  as  follows:  1.  To 
give  advice  to;  to  admonish.  2.  To  propose  to  be  done; 
to  recommend. 

Now  it  is  alleged  in  this  count  that  the  defendant  offered 
to  give  Johnson  $2.50  to  vote,  and  it  seems  to  me  that  he 
thereby  proposed  to  him  to  vote — not  only  counseled  him 
by  words,  but  added  the  persuasive  argument  of  a  bribe. 
If  it  was  alleged  that  the  defendant  counseled  Johnson  to 
vote,  or  proposed  to  him  to  vote,  or  recommended  or  ad- 
vised him  to  vote,  there  can  be  no  question  but  that  the 
allegation  would  be  in  substantially  the  same  language  as 
that  of  the  statute,  and  sufficient;  but  when  he  offered 
Johnson  money  to  induce  him  to  vote,  he  necessarily  pro- 
posed to  him  and  counseled  him  to  vote,  he  thereby  did 
all  this  and  more.  When  the  defendant  offered  this  bribe 
to  Johnson  to  induce  him  to  vote,  he  necessarily  proposed 
to  him  and  counseled  him  to  vote.  The  only  criticism  that 
the  count  is  open  to  in  this  respect  is,  that  it  states  more 
than  is  necessary,  and  is  a  departure  from  the  generally 
safe  rule  of  following  the  words  of  the  statute.  The  de- 
murrer thereto  is  overruled. 

The  second  count  is  in  all  respects  like  the  first  one, 
except  that  it  is  there  alleged  that  the  defendant  "did  then 
and  there  knowingly,  etc.,  give  to  said  James  Johnson 
$2.60  as  a  gift,  bribe,  etc.,  without  otherwise  stating  that 
Johnson  was  not  a  qualified  voter. 

It  is  asual  and  proper  where  an  indictment  contains  two 
coants,  instead  of  repeating  the  allegations  which  are  com- 
mon to  both,  to  adopt  them  in  the  second  one  by  refer- 
ring to  them,  thus  making  them  a  part  of  the  latter. 

By  the  use  of  the  relative  "  said"  in  this  count  before 
James  Johnson,  the  pleader  indicates  a  James  Johnson, 
not  only  of  the  personal  description,  if  any,  given  in  the 
first  county  but  also  one  being  in  like  condition  or  status 
with  reference  to  the  charge  made  in  the  indictment.     The 
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phrase,  said  James  Johnson,  in  this  count,  is  then  equiva- 
lent to  an  allegation  that  the  Johnson  indicated  is  a  person 
under  twenty-one  years  of  age.  The  conclusion  that  he  was 
therefore  not  entitled  to  vote  is  a  mere  conclusion  of  law, 
and  although  proper  and  logical  to  be  stated,  is  not  abso- 
lutely necessary. 

The  demurrer  to  this  count,  which  is  similar  to  the  other, 
except  in  respect  to  this  objection,  is  overruled. 


The  United  States  v.  R-  Hendrio. 

District  Court,  Districtt  of  Oregon. 
Degeuber  20,  1873. 

1 .  Indictmbnt— Illegal  Yotinq. — An  allegation  that  a  party  claimed  a  right 
to  vote  at  an  election,  is  not  equivalent  to  an  allegation  that  such  party 
is  a  qualified  yoter. 

Before  Deady,  District  Judge. 
Addison  (7.  OibbSy  for  plaintiff. 
Richard  WUliama,  for  defendant. 

Deadt,  J.  The  indictment  in  this  case  contains  two 
counts. 

The  first  one  charges  that  at  an  election  held  on  October 
13, 1873,  at  South  Portland  precinct,  in  the  county  of  Mult- 
nomah and  State  of  Oregon,  for  representative  in  the  con- 
gress of  the  United  States,  the  defendant  did  there  and 
then,  knowingly,  etc.,  offer  to  give  one  Bobert  Bruce  (he 
the  said  Robert  Bruce  claiming  a  right  to  vote  at  said  elec- 
tion), the  sum  of  $2.50  as  a  gift,  bribe  and  reward  to  him, 
the  said  Bruce,  to  vote  at  said  election  for  representatiye, 
etc.,  to  prevent  said  Bruce  from  exercising  the  right  of 
suffrage,  contrary  to  the  statute,  etc. 

The  second  count  is  similar  to  the  first,  except  that  it 
alleges  that  the  defendant  gave  said  Bruce  the  sum  of  $2.60 
lor  the  purpose  and  with  the  effect  aforesaid. 
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The  defendant  demurs  to  the  indictment,  because  it  does 
not  appear  therefrom  that  said  Bruce  was  a  qualified  voter 
of  the  State  of  Oregon. 

The  indictment  is  found  under  section  nineteen  of  the  act 
of  May  31,  1870  (16  Stat.  lU),  which  defines  quite  a  num- 
ber of  crimes  in  relation  to  elections. 

The  crime  intended  to  be  charged  in  the  indictment  is 
defined  in  these  words : 

That  if  at  any  election  for  representative  *  *  *  in 
the  congress  of  the  United  States,  an  person  shall  *  *  * 
by  *  *  *  briberjr,  reward,  or  oflfer  or  promise  there- 
of  *  *  *  prevent  any  qualified  voter  of  any  State  of  the 
United  States  *  *  *  from  freely  exercising  the  right  of 
suffrage,  *  *  *  such  person  shall  be  deemed  guilty  of 
a  crime. 

Assuming  that  this  provision  was  intended  to  prohibit 
the  giving  or  offering  any  bribe  or  reward  to  induce  or  pro- 
cure a  voter  to  vote  one  way  or  the  other,  or  at  all,  or  not 
to  vote,  as  I  think  it  was  because  such  reward  or  offer 
thereof,  if  accepted  and  acted  upon  by  the  voter,  necessarily 
prevents  him  from  exercising  his  right  of  suffrage  freely, 
still  this  indictment  is  insufficient,  because  it  does  not 
charge  in  either  count  that  said  Bruce  was  a  qualified 
voter — a  person  qualified  to  vote  at  the  election  in  ques- 
tion— but  only  that  he  claimed  a  right  to  vote  thereat. 

It  does  not  follow,  because  Bruce  claimed  a  right  to  vote, 
that  he  was  entitled  to  it.  The  one  expression  is  not  the 
equivalent  of  the  other.  The  act  provides  in  a  separate 
clause  for  the  offense  of  voting  by  a  person  not  entitled  to 
vote,  or  for  aiding,  procuring,  counseling  or  advising  any 
such  person  to  vote,  which  includes  hiring  him  to  do  so. 
But  it  cannot  be  said  that  any  one  is  prevented  by  any  act 
from  exercising  his  right  of  suffrage  freely,  unless  he  has 
such  right  at  the  time;  and  that  fact  must  be  averred,  by 
stating  in  the  language  of  the  act  or  other  equivalent  terma 
that  such  person  was  then  and  there  a  qualified  voter. 

The  demurrer  must  be  sustained. 
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The  United  States  v.  Nicholas  O'Neill. 

DiBTBIOT  GOUBT,   DiSTRIOT   OF   OrEGON. 

Decembeb  20,  1873. 

1.  iNDicTMmn,  f^cienter.  —  An  allegation  that  the  defendant  knowingly 
offered  to  give  O.  a  bribe  to  vote,  the  said  O.  being  then  under  twenty- 
one  years  of  age,  held  to  mean  that  the  defendant  knew  O.  was  under 
age  when  he  offered  him  the  bribe. 

Before  Deabt,  District  Judge. 

Addison  C.  OibbSj  for  plaintiflf. 

John  F.  Caples  and  Julius  C.  Moreland,  for  defendant. 

Deadt,  J.  The  indictment  in  this  case  contains  but  one 
count,  and  that  is  similar  to  the  first  one  in  United  States  v. 
HendriCy  ante.  The  demurrer  alleges  that  it  does  not  state 
facts  sufficient  to  constitute  a  crime,  but  no  particular  cause 
of  demurrer  is  stated.  On  the  argument  the  same  objec- 
tions to  the  sufficiency  of  the  indictment  were  urged  as  in 
United  Stales  v.  Hendric  aforesaid,  and  also  that  it  does  not 
appear  from  the  indictment  that  the  defendant  knew  Ollar, 
to  whom  it  is  alleged  he  offered  the  $2.50  to  be  a  minor. 

The  indictment  alleges  that  the  defendant  knowingly 
offered  to  give  Ollar  this  bribe  to  vote,  the  said  Ollar  being 
then  under  twenty-one  years  of  age.  Now  it  is  not  neces- 
sary to  allege  that  he  offered  the  money  knowingly,  because 
he  could  not  have  done  that  simple  act  unknowingly — with- 
out knowledge  of  the  fact.  The  term,  knowingly,  was  evi- 
dently intended  by  the  pleader  to  apply  to  the  whole  alle- 
gation of  offering  to  give  the  money  to  Ollar,  a  minor. 
There  was  no  occasion  to  use  it,  except  to  qualify  that  part 
of  the  allegation  which  related  to  the  non-age  of  Ollar. 
Doubtless  the  scienter  might  have  been  stated  more  artisti- 
cally, and  certainly,  as,  for  instance,  that  Ollar  not  being 
qualified  to  vote,  etc.,  because  of  his  non-age,  the  defend- 
ant, well  knowing  the  premises,  did  offer  to  give,  etc.  My 
impression  is  that  the  allegation  is  sufficient. 

The  demurrer  must  be  oveiruled  for  the  reasons  here 

given,  and  in  United  States  v.  Hendric,  aforesaid. 
32 
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The  United  States  v.  George  W.  Johnson. 

DiSTRioT  Court,  District  of  Oregon. 
December  20,  1873. 

1.  iNDicmcKNT,  Knowlkdge  OF  THE  CouBT. — ^The  court  takes  notice  that 

the  State  of  Oregon  is  a  representative  and  judicial  district  of  the  United 
States. 

2.  Same,  At,  Signification  of. — An  allegation  that  an  election  was  held  at. 

East  Portland  precinct,  equiyalent,  under  the  oircumataneea,  to  one 
that  an  election  was  held  in  such  precinct. 

3.  Aysrment   that  Election  Held. — An  averment  that  an  election  was 

held  in  a  certain  precinct  on  the  day  prescribed  for  holding  such  elec- 
tion is  sufficient,  it  being  presumed,  under  the  circumstances,  that  such 
election  was  legal. 

4.  Cebtaintt.  —  SembUj  that  an  allegation  that  defendant  gave  B.  $2  50 

to  vote  at  said  election,  is  sufiGlciently  certain. 

Before  Deady,  District  Judge. 
Addison  C.  Oibbs,  for  plaintiff. 
Joseph  N.  Dolph  and  E.  C,  Bronaxig\  for  defendant. 

Deadt,  J.  This  indictment  was  found  December  9,  and 
contains  but  one  count.  It  charges,  that  on  October  13, 
1873,  at  an  election  held  on  said  day  at  east  Portland  pre- 
cinct, in  the  county  of  Multnomah  and  State  of  Oregon,  for 
representative  in  the  congress  of  the  United  States,  the  de- 
fendant did  then  and  there,  knowingly,  etc.,  ''  give  to  one 
Bobert  Bruce,  he,  the  said  Bobert  Bruce,  not  having  a  right 
to  vote  at  said  election,  for  the  reason  that  the  said  Bruce 
had  already  voted  at  said  election  for  representative  in  con- 
gress at  south  Portland  precinct,  in  said  county,  the  sum  of 
$2.60  as  a  gift,  bribe  and  reward  to  him,  the  said  Robert 
Bruce,  to  vote  at  said  election,  so  held  at  east  Portland 
precinct  aforesaid,  thus  preventing  the  said  Bobert  Brace 
from  freely  exercising  the  right  of  suffrage :  contrary  to  the 
form  of  the  statute,  etc.'' 

The  defendant  demurs  to  the  indictment,  because,  first, 
the  facts  stated  do  not  constitute  a  crime;  second,  the  crime 
charged  is  not  triable  in  the  district  of  Oregon;  and,  third, 
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it  was  not  found  and  presented  in  conformity  to  the  statutes. 

The  indictment  is  found  under  section  nineteen  of  the  act 
of  May  31,  1870.     (18  Stat.  144.) 

So  far  as  the  allegation  concerning  the  preventing  of  Bob- 
ert  Bruce  from  freely  exercising  the  right  of  suflFrage  is  con- 
cerned,  it  is  a  mere  conclusion  of  law  not  warranted  by  the 
premises,  and  may  be  rejected  as  surplusage.  It  having 
been  already  alleged  that  Bruce  had  no  right  to  vote  at  the 
election  in  east  Portland  precinct,  he  had  no  right  of 
suffrage  to  exercise  on  that  occasion.  (See  United  States 
V.  Heridric,  ante,  476.) 

The  indictment  without  this  allegation  is  similar  to  the 
one  in  United  States  v.  Hendricy  in  which  it  was  held,  that 
the  crime  of  counseling  a  person  to  vote  who  was  not  quali- 
fied to  do  so,  was  sufficiently  charged  by  alleging  that  the 
defendant  knowingly  offered  a  bribe  to  such  person  to  vote. 

On  the  argument  of  this  case  it  was  further  maintained, 
that  the  indictment  should  contain  an  averment  that  a  legal 
election  was  held  in  east  Portland  precinct;  and  it  was  also 
objected  that  it  does  not  appear  that  the  election  was  held 
in  the  district  of  Oregon,  or  in  the  precinct  aforesaid,  or  in 
any  precinct. 

The  allegation  that  an  election  was  held  at  a  precinct  in 
the  county  of  Multnomah  and  State  of  Oregon,  is  equiva- 
lent to  an  allegation  that  such  election  was  held  at  a  pre- 
cinct in  the  representative  and  judicial  district  of  Oregon; 
the  law  being,  and  of  this  the  court  takes  notice,  that  said 
districts  and  State  are  identical  in  area. 

So  with  the  allegation  that  the  election  in  question  was 
held  at  east  Portland  precinct.  The  primary  sense  of  at  is 
nearness,  but  it  is  also  used 'in  the  sense  of  in — ^as  at  church, 
at  school,  at  your  house.     (See  Worcester's  Dictionaiy.) 

In  all  these  instances,  and  many  more  that  might  be  men- 
tioned, the  word  at  signifies  the  idea  of  being  in  or  near 
the  place  named,  according  to  circumstances. 

True,  the  act  regulating  elections  only  authorizes  them  to 
be  ''held  in  the  several  election  precincts  of  the  State,"  (S. 
L.  1870,  p.  80);  and  such  is  the  language  of  the  constitu- 
tion, Art.  n,  section  17,  where  it  is  declared  that  ''All 
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qualified  yoters  shall  vote  in  the  election  precinct  in  the 
county  where  they  may  reside/'  etc.  Yet  it  appearing  that 
at  is,  in  many  cases,  used  in  the  sense  of  in^  and  this  ap- 
pearing to  be  one  of  them,  because  an  election,  legal  or 
otherwise,  could  not  be  held  elsewhere  than  in  an  election 
precinct  in  the  county  of  Multnomah,  it  being  a  presump- 
tion of  law  that  such  county  is  divided  into  election  pre^ 
cincts,  so  that  no  part  of  it  is  not  included  in  one  of  such 
precincts,  the  words  are  so  far  equivalent. 

It  is  also  objected  that  it  is  not  alleged  that  east  Port- 
land precinct  is,  or  was,  an  election  precinct.  If  there 
were  any  other  precincts  known  to  the  constitution  and  laws 
of  the  State  there  would  be  force  in  this  objection;  bat 
this  is  not  so.  In  this  State  a  precinct  is  a  political  division 
or  part  of  a  county  established  by  the  county  court  for  the 
purpose  of  holding  elections  therein,  and  there  is  no  author- 
ity to  establish  one  for  any  other  purpose.  But  a  precinct 
being  established,  the  law  uses  it  as  a  convenient  division 
of  territory,  wherein  to  permit  the  election  of  justices  and 
constables,  and  the  exercise  of  their  jurisdiction  and  author- 
ity. Presumably,  then,  the  east  Portland  precinct  is  an 
election  precinct,  and  an  election  held  there  was  held  in  an 
election  precinct. 

As  to  the  objection  that  it  is  not  alleged  that  the  election 
in  question  was  a  legal  or  duly  authorized  one,  it  is  admit- 
ted that  the  better  mode  of  stating  a  matter  of  this  kind  is 
to  aver  that  it  was  duly  held,  had  or  done.  But  if  the  facts 
stated  do  not  warrant  the  allegation  it  avails  nothing;  and 
conversely,  if  the  facts  make  a  case  of  prima  facie  legal  elec- 
tion it  is  sufficient. 

The  election  is  not  expressly,  described  in  the  act  defining 
the  offense  as  a  legal  one.  It  simply  provides  ^'  that  if  at 
any  election  for  representative  in  congress  '*  any  person  shall 
commit  the  crime  therein  defined  he  shall  be  punished,  etc 
Of  course,  the  words  of  the  act  are  to  be  construed  as  only 
applicable  to  a  legal  election,  and  the  same  may  be  said  of 
the  same  words  in  the  indictment. 

No  question  is  made  but  that  the  governor  had  power  to 
authorize  and  direct  that  a  special  election  be  held  on  the 
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day  named  in  the  indiotment,  in  the  several  election  pre- 
cincts in  the  State.  (Or.  Code,  p.  710,  sec.  50.)  It  is  also 
admitted  that  the  court  must  take  notice  of  the  fact  that 
the  executive  of  the  State  did  call  a  special  election  for  repre- 
sentative in  congress  from  this  district  on  that  day.  So 
much  being  taken  for  granted,  and  it  being  averred  that  the 
alleged  illegal  act  or  crime  was  committed  with  reference 
to  an  election  held  in  said  precinct  on  that  day  for  repre- 
sentative as  aforesaid,  the  most  reasonable  conclusion  is 
that  it  is  the  duly  authorized  election  which  is  meant  and 
intended,  and  not  an  imaginary,  illegal  one. 

Objection  is  also  made  that  while  it  is  averred  that  Bruce 
had  already  voted  at  said  election  for  representative,  etc., 
at  south  Portland  precinct,  it  is  not  directly  averred  that 
an  election  was  held  in  such  precinct  on  such  day.  It  is 
questionable  whether  it  was  necessary  to  do  more  in  this 
indictment  than  to  allege  that  Bruce  had  no  right  to  vote 
at  the  election  in  east  Portland  precinct,  without  saying 
why.  But  if  it  was  necessary  to  state  the  reason,  I  think 
it  was  sufficient  to  say,  because  he  had  already  voted  on 
that  day  for  representative,  etc.,  without  mentioning  the 
precinct  or  place. 

But  an  election  was  appointed  to  be  held  in  the  south 
Portland  precinct  that  day  for  the  same  purpose  as  in  the 
east  one,  and  it  beiug  averred  that  Bruce  had  voted  there, 
it  is  implied  and  presumed  that  there  was  an  election 
there. 

It  must  also  be  borne  in  mind  that  the  allegations  of  the 
indictment  relating  to  the  holding  of  the  election  of  October 
13,  are  all  matters  of  inducement  only,  and  therefore  need 
not  be  stated  with  the  same  particularity  and  certainty  as 
the  description  of  the  offence  itself. 

Another  objection  is  pressed  with  some  force  and  plausi- 
bility, which  is,  that  the  description  of  the  offence  is  so 
ambiguously  stated,  that  it  is  uncertain  whether  it  is  intend- 
ed to  charge  that  the  defendant  gave  Bruce  12.50  to  induce 
him,  the  said  Bruce,  to  vote  illegally,  or  to  induce  him,  the 
said  Bruce,  to  permit  the  defendant  to  vote,  whether  legally 
or  illegally,  does  not  appear. 
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It  must  be  admitted  that  the  indictment  is  not  as  certain 
as  it  should  be,  in  this  respect. 

Take  the  sentence  stripped  of  the  qnalifjing  clauses, 
which  somewhat  obscure  it,  and  it  reads  thus:  ''The  de- 
fendant did  give  to  Eobert  Bruce  the  sum  of  $2.50  to  vote 
at  said  election."  Taken  literally,  the  allegation  is  sus- 
ceptible of  either  meaning. 

But  considered  with  reference  to  the  law  of  the  case,  it 
is  probably  sufficiently  certain  that  the  bribe  was  given  to 
induce  Bruce  to  vote.  Bruce  had  no  power  to  permit  de- 
fendant to  vote  at  that  election  unless  he  was  one  of  the 
judges  thereof,  and  that  is  not  alleged,  and  therefore  there 
could  be  no  object  in  oiSering  the  bribe  for  that  purpose. 
But  it  being  alleged  that  Bruce  had  no  right  to  vote  at  said 
election,  and  it  being  in  the  power  of  the  defendant  to 
bribe  him  to  do  so,  notwithstanding  it  is  quite  certain  that 
the  bribe  was  given  to  induce  the  unqualified  voter  to  vote 
rather  than  to  induce  him  to  permit  the  defendant  to  vote, 
when  it  does  not  appear  that  the  former  had  any  power  to 
accept  or  reject  votes  at  such  election. 

The  demurrer  is  overruled. 


John  Catlin  v.  Mark  Hoffman. 

CmcuiT  CouBT,  District  of  Oregon. 
January  5,  1874. 

1.  CoNYBTANOB  BT  Inboltent  Debtob. — A  coiiTeyance  by  an  insolTent  debtor 

to  his  creditor  of  property,  upon  which  said  creditor  has  a  lien  to  a 
greater  amount  than  the  value  thereof,  is  not  void,  as  being  within  the 
purview  of  the  first  clause  of  section  thirtj'-five  of  the  bankrupt  act. 

2.  JuDOMBMT  AOAiMBT  Imsolyknt  Dsbtob. — Sectiou  thirty-five  of  the  bank* 

rupt  act  does  not  declare  void  a  judgment  obtained  against  an  insolvent 
debtor  under  any  circumstances ;  and  the  same,  if  obtained  witl^ut 
fraud  or  collusion  with  the  debtor,  is  as  conclusive  evidence  of  the  claim 
and  its  amount,  as  if  given  against  a  solvent  debtor. 

3.  Notice  of  Aot  of  Bamkbuptcy. — Notice  to  creditor  of  an  act  of  bankruptcy 

does  not  affect  a  transfer  to  him,  otherwise  than  as  it  tends  to  show 
that  he  had  reason  to  believe  that  such  transfer  waA  made  in  fraud 
of  the  bankrupt  act. 
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4.  JuDoxsKT  AND  LiEv  WITH  IMPLIED  CoNSKNT  OF  Bkbtob. — Where  a  jndg- 
meut  Ib  obtained,  for  want  of  an  answer,  against  an  insolvent  debtor, 
and  such  judgment  is  docketed  in  the  Jien  docket  so  as  to  become  a 
lien  npon  the  real  property  of  such  debtor:  Edd,  That  such  lien  being 
created  with  the  implied  consent  of  the  debtor,  it  was  in  effect  a  transfer 
by  him.to  the  creditor,  and  Toid  under  the  first  clauae  of  section  thirty- 
five  of  the  bankrnpt  act. 

6'.  Pbefebence  Pbesumed  to  have  been  Intended. — A  transfer  of  property 
which  necessarily  gives  a  preference  to  one  creditor  over  another,  is  pre- 
samed  to  have  been  made  with  a  view  to  such  preference,  and  in  fraud 
of  the  provisions  of  the  bankrupt  act. 

Before  Deadt,  District  Judge. 
John  W,  Whcdley  and  M,  W.  Fechhdmer^  for  plaintiffs. 
Bichard  Williams,  for  defendant. 

Deady,  J.  This  snit  is  brought  to  set  aside  a  certain 
conveyance  made  by  the  bankrupt,  F.  Stadler,  to  the  de- 
fendant, of  a  parcel  of  land  at  Cornelius,  in  Washington 
county,  Oregon,  because  the  same  was  made  and  received 
contrary  to  the  bankrupt  act,  and  is  a  cloud  upon  the  as- 
signee's title. 

The  following  facts  are  admitted  or  satisfactorily  estab- 
Kshed  by  the  evidence: 

I.  On  January  13,  1873,  a  petition  in  bankruptcy  was 
filed  in  the  district  court  against  said  Stadler,  upon  which, 
on  January  24,  he  was  duly  adjudged  a  bankrupt ;  and  on 
February  11  the  plaintiff  was  duly  appointed  assignee  of 
said  bankrupt's  estate,  and  received  a  deed  of  assignment 
thereof  from  the  register. 

II.  On  March,  1872,  said  Stadler  purchased  of  one 
Philips  the  property  in  question,  the  same  being  one  acre 
and  twenty-two  rods  in  <juantity,  for  the  sum  of  $106,  of 
which  sum  16  was  paid  down  and  a  mortgage  given  on  the 
premises  to  secure  the  remainder;  and  in  October,  1872, 
said  mortgage  was  duly  foreclosed  and  a  decree  given 
against  Stadler  and  in  favor  of  Philips  for  the  sum  of 
$123.45. 

in.  On  October  21,  1872,  the  defendant  obtained  a 
judgment  in  the  circuit  court  for  the  county  aforesaid^  for 
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want  of  an  answer,  against  Stadler  for  the  sum  of  $625,  with 
costs  of  action,  one  half  of  which  sum  was  for  building  ma- 
terials furnished  Stadlei^,  to  use  on  the  premises,  and  the 
other  for  goods  sold  and  cash  loaned  Stadler;  and  that 
prior  to  obtaining  such  judgment  the  defendant  caused  the 
said  premises  to  be  attached  as  the  property  of  Stadler, 
upon  the  allegation  that  he  was  about  to  dispose  of  his 
property,  with  intent  to  delay  and  defraud  his  creditors. 

rV.  On  December  14,  1872,  Stadler  being  the  owner  of 
the  premises,  and  being  indebted  to  the  defendant  in  a  sum 
exceeding  $700,  to  wit:  the  judgment  aforesaid  and  the  de- 
cree in  favor  of  Philips,  then  assigned  to  defendant,  the 
latter  took  from  Stadler  and  wife  a  conveyance  thereof,  in 
payment  of  said  indebtedness,  and  for  the  sum  of  $60  cash; 
and  that  at  the  date  of  said  attachment,  judgment  and  con- 
veyance Stadler  was  insolvent,  and  without  other  property 
or  assets,  all  of  which  was  known  to  the  defendant. 

The  defendant  controverts  the  plaintiffs  right  to  the  re- 
lief asked  upon  the  ground  that  at  the  date  of  the  convey- 
ance in  question,  by  means  of  the  judgment  and  decree 
aforesaid,  he  had  a  lien  upon  the  property  for  more  than  it 
was  worth,  and  therefore  the  conveyance,  although  taken 
with  knowledge  of  the  insolvency  of  Stadler,  worked  no 
preference  to  the  defendant  or  hindrance  or  injury  to  any 
one,  or  any  fraud  upon  the  provisions  of  the  bankrupt  act. 

Upon  the  question  of  the  value  of  the  property  at  the 
time  of  the  conveyance,  the  evidence  is  conflicting,  but 
taking  the  mean  of  the  statements  of  the  witnesses,  it  was 
not  worth  to  exceed  $700. 

Ho  case  directly  in  point  was  cited  on  the  argument,  but 
I  dp  not  think  that  a  conveyance  by  an  insolvent  debtor  to 
his  creditor  of  property,  upon  which  said  creditor  already 
has  a  lien  to  a  greater  amount  than  the  value  thereof,  is 
within  the  purview  of  the  first  clause  of  section  thirty-five 
of  the  bankrupt  act,  and  therefore  void. 

In  such  a  case  two  of  the  four  things  necessary  to  bring 
it  within  said  clause,  as  laid  down  by  Mr.  Justice  Field  in 
I'oo/y.  Martin^  13  Wall.  46,  do  not  exist:  namely,  1.  Intent 
to  give  a  preference ;  and,  2.  That  the  conveyance  was 
made  in  fraud  of  the  provisions  of  the  act. 
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No  preference  is  given  by  snob  a  conveyance,  and  no 
otber  creditor  is  deferred  or  injured  tbereby.  Unless  some 
creditor  is  deferred  or  defrauded  by  such  conveyance,  no 
one  can  be  preferred  by  it.  The  effect  of  the  transaction 
is  merely  to  pass  the  dry  legal  title  to  the  property  to  the 
creditor  who  already  has  the  beneficial  interest  therein  and 
extinguish  the  right  of  redemption  under  the  statute,  which 
in  such  a  case  is  valueless. 

But  in  the  case  at  bar  it  appears  that  the  creditor  paid 
$60  in  money  for  the  conveyance,  in  addition  to  the  release 
of  the  debts  due  him.  It  may  be  said,  that  so  far,  this 
was  a  sale  of  the  properly  under  circumstances  forbidden 
by  the  second  clause  of  section  thirty-five  aforesaid,  and 
therefore  void.  But  the  debts  being  greater  in  amount 
than  the  value  of  the  property,  the  more  reasonable  infer- 
ence is  that  the  money  was  paid  to  obtain  the  conveyance 
rather  than  as  a  consideration  for  the  property.  The 
evidence  is  very  meagre  upon  this  point,  and  only  shows 
the  fact  of  the  payment  at  the  time  of  the  conveyance. 
What  was  the  particular  inducement  for  it  is  left  to  in- 
ference. The  defendant  may  have  thought  it  cheaper  and 
more  convenient  to  pay  Stadler  for  this  conveyance  than 
to  obtain  one  by  sale  of  the  property  on  execution,  or  he 
may  have  paid  for  it,  to  induce  the  wife  of  the  bankrupt  to 
join  in  it,  and  thereby  bar  her  right  of  dower  in  the  premises. 

If  the  special  relief  prayed  for  in  the  complaint — that  this 
conveyance  be  set  aside  as  fraudulent  and  void-^is  denied 
apon  the  ground  that  the  defendant's  lien  upon  the  property 
at  the  time  of  such  conveyance  amounted  to  more  than  its 
value,  then  the  plaintiffs  make  the  further  point  that  the 
judgment  and  decree  aforesaid  are  invalid,  and  therefore 
insufficient  to  support  such  conveyance,  because  the  same 
were  taken  within  four  months  of  the  filing  of  the  petition 
against  Stadler,  with  knowledge  of  his  insolvency,  and  in 
fraud  of  the  provisions  of  the  act,  and  with  intent  on  the 
part  of  Stadler  to  prefer  the  defendant. 

The  first  clause  of  section  thirty-five,  under  which  this 
OAse  falls,  does  not  specify  a  judgment  as  one  of  the  pro- 
hibited means  of  giving  a  preference.  The  language  of 
the  clause  is: 
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"If  any  person  being  insolvent,  etc.,  within  four  months 
before  the  filing  of  the  petition  by  or  against  him,  with  a 
view  to  give  a  preference  to  any  creditor  or  person  having  a 
claim  against  him,  etc.,  procures  any  part  of  his  property 
to  be  attached,  sequestered  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer  or  conveyance  of 
any  part  of  his  property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer  or  conveyance,  or  to  be  bene- 
fitted thereby,  or  by  such  attachment,  having  reasonable 
cause  to  believe  such  person  is  insolvent,  and  that  such 
attachment,  payment,  pledge,  assignment  or  conveyance  is 
made  in  fraud  of  the  provisions  of  this  act,  the  same  shall 
be  void,"  etc. 

There  is  nothing  in  this  language  which  expressly  or 
impliedly  prohibits  the  taking  or  obtaining  a  mere  judg- 
ment against  an  insolvent  debtor.  The  judgment  alone 
only  serves  to  establish  the  claim  of  the  creditor  and  fix  its 
amount;  and  if  obtained  without  fraud  or  collusion  with  the 
debtor  is  as  conclusive  'evidence  of  those  facts  as  if  the 
debtor  had  been  solvent. 

I  know  the  authorities  often  speak  of  a  judgment  being 
an  illegal  preference,  or  attempt  to  get  one.  But  upon  ex- 
amination, I  believe  it  will  be  found  in  every  instance,  that 
there  was  also  a  lien  acquired  upon  the  property  of  the 
debtor  by  means  of  the  judgment,  and  that  the  illegal  pref- 
erence consisted  in  this  lien,  and  not  in  the  mere  judgment 
itself. 

:  But  it  is  argued  that  this  Hofiman  judgment  is  void  be- 
cause taken  by  defendant  with  notice  that  Stadler  had  com- 
mitted an  act  of  bankruptcy;  namely,  the  suffering  of  his 
property  to  be  attached  by  the  defendant.  Doubtless  this 
was  a  suffering  "  his  property  to  be  taken  on  legal  process,** 
and  therefore  an  act  of  bankruptcy  as  defined  in  section 
thirty-nine  of  the  bankrupt  act.  But  if  I  am  correct  in  the 
conclusion  that  the  mere  taking  of  a  judgment  against  an  in- 
solvent debtor  is  not  prohibited  under  any  circumstances, 
then  it  matters  not  whether  the  defendant  had  this  notice 
or  not. 
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The  fact  that  a  creditor  receiviug  a  payment,  pledge, 
assignment,  transfer,  etc.,  from  an  insolvent  debtor,  did  so 
with  notice  of  the  commission  of  an  act  of  bankruptcy  by 
him,  may  be  evidence  that  he  received  the  same  in  fraud  of 
the  provisions  of  the  act,  but  such  notice  does  not  itself 
render  such  transaction  void,  under  the  act  of  1867,  as  it 
did  under  the  bankrupt  act  of  1841,  where  it  was  held  to 
be  ''the  test  of  the  mala  fides  which  vitiates  the  transac- 
tion."    (Shawhan  v.  Wherritt,  7  How.  645.) 

By  a  law  of  this  State  judgment  is  not  a  lien  upon  per- 
sonal property  at  all,  nor  upon  real  property  until  it  is  dock-^ 
eted  in  the  judgment  lien  docket  in  the  county  where  the 
property  is  situated.  (Or.  Code,  206.)  The  judgment,  as 
such,  is  complete  without  being  docketed,  and  may  be  en- 
forced by  execution  as  soon  as  entered.  (Or.  code,  208.) 
The  docketing  is  simply  a  means  provided  by  statute  by 
which  the  judgment  creditor  may,  at  his  option,  acquire  a 
lien  upon  the  judgment  debtor's  real  property  for  the  secur- 
ity of  his  judgment,  without  resorting  at  once  to  the  ex- 
treme measure  of  an  execution  and  levy. 

The  above  cited  clause  of  section  thirty-five  of  the  act,  de- 
clares void,  under  the  limitations  there  mentioned,  any 
transfer  of  property  directly  or  indirectly  by  an  insolvent 
debtor.  The  lien  of  a  judgment  upon  real  property  binds 
it  for  the  payment  of  the  claim  for  which  it  is  given  as 
effectually  as  a  mortgage  made  by  the  debtor  for  that  pur- 
pose would.  Indirectly  it  works,  causes  or  makes  a  trans- 
fer of  the  property  upon  which  it  operates  from  the  judg- 
ment debtor  to  the  judgment  creditor. 

It  may  be  said,  however,  that  although  the  effect  of  the 
lien  may  be  to  transfer  the  property  to  the  judgment  credi- 
tor, still  it  is  not  a  transfer  made  by  the  debtor,  when,  as  in 
this  case,  he  does  not  procure  the  judgment,  but  remains 
passive,  and  therefore  is  not  within  the  act. 

When  a  judgment  is  taken  under  the  code  for  want  of  an 
answer,  as  in  this  case,  the  debtor,  by  implication,  dis- 
tinctly consents  to  it.  The  summons  contains  a  notice  that 
if  the  defendant  does  not  answer  the  complaint,  the  plaint- 
iff will  take  judgment  against  him  for  a  given  sum.    Under 
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the  circumstances  this  amounts  to  a  proposition  to  confess 
judgment  for  the  sum  named,  and  a  failure  to  answer  is  an 
implied  acceptance  of  such  proposition,  and  a  consent  that 
the  judgment  be  given,  and  at  the  option  of  the  creditor, 
docketed,  and  become  a  lien  upon  his  real  property,  and 
be  thereby  transferred  to  the  judgment  creditor. 

The  lien  of  this  judgment  being  in  effect,  a  transfer  of  so 
much  of  the  property  of  the  insolvent  debtor  to  a  creditor 
with  knowledge  of  such  insolvency,  it  is  void,  if  it  was  also 
made  or  acquired  with  an  intent  to  prefer  such  creditor,  and 
in  fraud  of  the  provisions  of  the  bankrupt  act. 

Upon  these  points  the  supreme  court  in  loof  v.  Mariin, 
euprtty  says:  1.  ''It  is  a  general  principle  that  every  one 
must  be  presumed  to  intend  the  necessary  consequences  of 
his  acts.  The  transfer,  in  any  case,  by  a  debtor,  of  a  large 
portion  of  his  property,  while  he  is  insolvent,  to  one  cred* 
itor,  without  making  provision  for  an  equal  distribution  of 
its  proceeds  to  all  his  creditors,  necessarily  operates  as  a 
preference  to  him,  and  must  be  taken  as  conclusive  evidence 
that  a  preference  was  intended,  unless  the  debtor  can  show 
that  he  was  at  the  time  ignorant  of  his  insolvency,  and  that 
his  affairs  were  such  that  he  could  reasonably  expect  to  pay 
all  his  debts.  The  burden  of  proof  is  upon  him  in  such 
case,  and  not  upon  the  assignee  or  contestant  in  bank- 
ruptcy." 

2.  ''The  act  of  congress  was  designed  to  secure  an 
equal  distribution  of  the  property  of  an  insolvent  debtor 
among  his  creditors,  and  any  transfer  made  with  a  view  to 
secure  the  property,  or  any  part  of  it,  to  one,  and  thus  pre- 
vent such  equal  distribution,  is  a  transfer  in  fraud  of  the 
act."  Upon  the  first  point,  see  also.  In  re  StUherlafidy  1 
Deady,  344;  In  re  Randall  and  Sunderland^  1  Id.,  563. 

It  follows  necessarily  from  the  facts  stated  and  the  rule 
laid  down  in  7bo/v.  Martin,  that  this  transfer  was  made 
with  a  view  to  give  Hoffman  a  preference,  and  that  Hoffman 
had  reasonable  ground  to  believe  that  it  was  made  in  fraud 
of  the  bankrupt  act,  because  such  was  the  necessary  conse- 
quence of  the  transaction. 

Although,  as  far  as  appears,  this  judgment  is  valid^  the 
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lien  of  it  having  been  aoqnired  in  contravention  of  the  act, 
is  void.     (In  re  MaUory,  1  Sawyer,  93.) 

The  lien  of  the  decree  is  valid,  it  being  in  effect,  merely 
a  continuation  of  the  lien  of  the  mortgage  for  the  purchase 
money,  the  latter  being  merged  in  the  former. 

It  follows  that  the  deed  of  December  14,  1872,  in  so  far 
as  the  consideration  therefor  was  the  Hoffman  judgment,  was 
made  in  violation  of  the  first  clause  of  section  thirty-five  of 
the  bankrupt  act,  and  is  therefore  void. 

A  decree  will  be  entered  declaring  the  lien  of  the  judg- 
ment and  the  conveyance  void,  as  against  the  assignee  and 
setting  them  aside,  and  that  the  defendant  prove  his  claim 
as  he  may  be  advised. 


Theodore  Le  Rot  v.  Charles  Clayton  et  al. 

CifiCuiT  CouBT,  District  of  Galifobnia. 
Januabt  22,  1874. 

1.  Patent  Dsuyzbt. — A  personal  delivery  of  a  patent  to  the  patentee  is 

not  necessary  to  the  Testing  of  the  title. 

2.  PAXKirr  Bboaixbd  wtth  Consbnt  of  Patbntib. — A  patent  in  dne  form 

signed  by  the  president,  sealed  with  the  seal,  and  dnly  recorded  in  the 
records  of  the  general  land  office,  issued  npon  a  Mexican  grant  of  land 
in  California  confirmed  in  porsaance  of  the  act  of  congress  of  1851,  and 
snbseqaent  acts,  was  sent  to  the  United  States  snrreyor-general  for  Cali- 
fornia to  be  delivered  to  the  confirmee.  The  party  entitled  refused  to 
accept  tha  patent,  on  the  ground  that  it  was  erroneously  located,  and  of 
defects  in  the  proceedings  prior  to  the  patent,  and  petitioned  the  com- 
missioner of  the  land  office  on  these  grounds  to  recall  the  patent  and 
order  a  re-survey,  which  was  granted:    Edd, 

1.  That  the  oommiBsioner  of  the  land  office  had  power,  under  the  dr- 

onmstances,  and  with  the  consent  of  the  party  in  interest,  to  recall 
the  patent  and  order  a  re-survey. 

2.  That  having  power  to  recall  the  patent,  in  a  proper  case,  with  the  con 

sent  of  the  patentee,  he  had  power  to  determine  whether  the  applica- 
tion and  evidence  presented  a  proper  case  for  recall,  and  that  his  ac- 
tion is  not  void  by  reason  of  any  error,  if  any  error,  there  be,  in  de- 
termining that  question. 

8.  JuBisDicTioN  defined  to  the  power  to  hear  and  determine. 

4.  Vatknt  Camoklkd  wtthoitt  CoNBiNT  OF  Patentsb. — A  subsequent  sur- 
vey having  been  made,  and  another  patent  duly  signed,  sealed  and  re- 
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corded,  being  in  all  respects  regular  and  in  due  form  on  its  face,  the 
commissioner  of  the  general  land  office  transmitted  it  to  the  United 
States  surreyor-general  for  California  for  delivery  to  the  proper  party; 
but  before  its  arrival  in  California  recalled  it  by  telegraph,  and  upon 
its  return,  without  the  knowledge  or  assent  of  the  claimants,  cancel- 
ed the  patent.  The  claimant  as  soon  as  it  was  known  acquiesced  in, 
and  claimed  under,  the  patent:    Eeld, 

1.  That  the  patent  took  effect  from  the  moment  when  it  was  signed  and 

and  duly  sealed. 

2.  If  not,  that  the  recording  of  the  patent  and  its  transmission  to  the  sur- 

veyor-general for  California  to  be  delivered,  constituted  a  delivery, 
and  the  title  passed. 

3.  '[Chat  the  title  having  vested  under  the  patent,  the  secretary  of  the  in- 

terior had  no  power  to  recall  or  cancel  the  patent  without  the  con- 
sent of  the  patentee. 

4.  That  the  patent,  being  valid  on  its  face,  cannot  be  collaterally  im- 

peached by  matter  dehors  the  patent,  in  an  action  at  law  brought 
in  the  national  courts  to  recover  the  land  purporting  to  be  granted 
by  it. 

5.  That  the  only  mode  of  impeaching  the  patent  is  by  a  direct  proceed. 

ing  in  the  proper  form — as  by  bill  or  information — in  a  court  of  com- 
petent jurisdiction,  against  the  patent,  to  annul  or  repeal  it. 

Before  Sawyeu,  Circuit  Judge. 

This  is  an  action  to  recover  land.  The  premises  are  claimed 
to  be  a  part  of  the  rancho  **Guadaloupe,"  situate  in  the 
county  of  Santa  Barbara,  granted  bj  the  Mexican  authori- 
ties to  Diego  Olivera  and  Teodora  Arrellanes.  The  grant 
was  duly  presented  for  confirmation,  and  confirmed  under 
the  act  of  congress  of  1851,  applicable  to  the  subject.  It 
was  surveyed  under  the  act  of  i860,  and  on  June  30,  1866, 
the  commissioner  of  the  general  land  ofiice,  in  due  form, 
issTied  a  patent  which  was  signed  by  the  president,  sealed 
with  the  seal  of  the  general  land  office,  and  duly  recorded 
in  the  records  of  that  office.  The  patent  contained  all  the 
usual  recitals  in  cases  of  grants  of  the  kind  confirmed  under 
the  act  of  1851,  and  finally  surveyed  under  the  act  of  1860, 
and  was,  in  all  respects,  regular  and  in  due  form  upon  the 
face  of  the  patent.  On  August  2,  1866,  the  commissioner 
of  the  general  land  office  transmitted  said  patent  to  the 
United  States  surveyor-general  for  California  to  be  deliv- 
ered to  the  parties  owning  the  grant.  Immediately  upon 
receiving  notice  of  the  issue  of  the  patent,  John  B.  Ward, 
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then  the  owner  of  the  grant,  refused  to  accept  it,  on  the 
ground  that  the  survey  was  erroneous,  and  that  there  had 
been  no  legal  notice  given  of  the  making  and  approval  of 
the  survey  and  plat,  as  required  by  the  said  act  of  congress 
of  1860.  He  soon  after  presented  to  the  commissioner  of 
the  general  land  office  a  petition,  with  affidavits  and  other 
documentary  evidence  tending  to  show,  that  no  legal  notice 
of  the  survey,  plats  and  approval  thereof  had  been  given, 
and  that  the  survey  was  erroneous;  and  asked  that  the 
patent  might  be  recalled,  and  a  new  survey  had.  « 

The  commissioner  of  the  general  land  office,  acting  upon 
said  petition  and  evidence,  and  thinking  said  survey  and 
patent  erroneous,  on  October  22,  1866,  recalled  the  said 
patent,  and  directed  a  re-survey  to  be  made  by  the  sur- 
veyor-general. Thereupon  a  re-survey  was  made,  and  such 
proceedings  were  had,  that  on  March  1,  1870,  a  second 
patent  was  duly  made  out,  sealed  with  the  seal  of  the  gen- 
eral land  office,  signed  by  the  president,  recorded  in  the 
records  of  the  general  land  office,  and  afterward  transmitted 
by  the  commissioner  to  the  surveyor-general  for  California 
to  be  delivered  to  the  parties  interested.  This  patent  was 
in  the  usual  form  issued  in  such  cases,  containing  all  the 
recitals  of  prior  proceedings  required  by  the  acts  of  con- 
gress, and  was  in  all  respects  regular,  and  in  due  form  upon 
its  face.  Afterward,  and  before  said  patent  reached  Cali- 
fornia, the  commissioner  of  the  general  land  office  telegraph- 
ed to  the  said  surveyor-general  to  return  said  patent  to  the 
general  land  office,  and  it  was  so  returned,  but  without  the 
knowledge  or  assent  of  the  owners  of  said  grant.  After- 
ward the  commissioner  of  the  general  land  office,  also 
without  the  assent  of  said  owners,  by  direction  of  the  secre- 
tary of  the  interior,  wrote  across  the  face  of  said  patent  of 
March  1,  1870,  the  following  words: 

^*  Canceled,  see  decision  dated  June  12,  1872,  of  gen- 
eral land  office,  affirmed  by  the  honorable  secretary  of  the 
interior,  March  26,  1873.  Willis  Dbumhond,  commis- 
sioner.    General  land  office,  April  10,  1873." 

Afterward,  in  June,  1873,  the  said  patent,  dated  June 
30,  1866,  was  again  transmitted  by  the  commissioner  of  the 
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general  land  office  to  the  surrejor-general  for  California 
to  be  delivered  to  the  owners  of  said  grant,  but  the  said 
parties  have  declined  to  take  said  patent,  and  they  claim 
the  said  patent  of  date  March  1,  1870,  to  be  the  only  cor- 
rect and  valid  patent. 

The  lands  in  question  are  not  included  in  the  patent  of 
June  30,  1866,  but  are  included  in  the  patent  of  March  1, 
1870,  which  last  named  patent  embraces  all  the  lands 
covered  by  the  former,  and  other  lands  in  addition.  The 
» plaintiff  deraigns  title  from  the  original  grantees  of  the  said 
Guadaloupe  lancho  through  these  proceedings,  claiming 
under  said  patent  of  March  1, 1870.  The  defendants  were, 
at  the  commencement  of  this  action,  in  possession,  claiming 
a  pre-emption  right  in  the  lands  as  being  a  part  of  the  pub- 
lic domain  of  the  United  States. 

W.  H,  PaUerson  and  J.  B.  Felion,  for  plaintiff. 
Oray  A  Havens^  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  The  pat- 
ent of  March  1,  1870,  took  effect  from  the  moment  it  was 
signed  by  the  president  and  passed  the  great  seal.  Cer^ 
tainly,  from  the  time  it  was  recorded  in  the  proper  record 
and  despatched  to  the  surveyor-general  for  California,  to 
be  delivered  to  the  claimants.  A  delivery  in  the  case  of  a 
government  patent  is  not  necessary.  The  patentee  takes  by 
matter  of  record.  {LoU  v.  Proudhomme^  3  Bob.  La.  R., 
293,  which  is  directly  in  point.  Donner  v.  Palmer,  31  Gal. 
513;  Marbury  v.  Madison,  1  Cranch,  137;  Gfreen  v.  LUer,  8 
Cr.  247;  Chipley  y.  Farri8,4i5  Cal.  539;  Cunningfiam  v. 
Browning,  1  Bland.  299,  304,  308,  321,  PhiUips'  Leasee  v. 
Irwin,  1  Tenn.,  Overton,  235;  Lapeyre  v.  United  Staies^Vl 
Wal.,  191.) 

But  if  something  in  the  nature  of  a  delivery  were  neces- 
sary, it  has  often  been  held  that  the  recording  of  a  deed  by 
the  grantor,  even  without  the  knowledge  of  the  grantee,  is 
a  constructive  delivery.  Bo  the  giving  of  it  to  a  third 
party  for  the  grantee  to  be  delivered  to  him,  is  a  delivery. 
In  Marbury  v.  Madison,  the  court  say,  upon  the  hypothesis 
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that  a  deliyerj  is  necessary,  that  ''It  is  not  necessary  that 
the  delivery  should  be  made  personally  to  the  grantee  of 
the  office.  It  never  is  so  made.  *  *  *  If  then, 
the  act  of  livery  be  necessary,  to  give  validity  to  the  com- 
mission, it  has  been  delivered,  when  executed  and  given  to 
the  secretary  for  the  purpose  of  being  sealed,  recorded  and 
transmitted  to  the  party.  But  in  cases  of  all  letters  patent 
certain  solemnities  are  required  by  law,  which  solemnities 
are  the  evidences  of  the  validity  of  the  instrument.  A  for- 
mal delivery  is  not  one  of  them."  (1  Cr.  159-60;  see,  also, 
5  Bam.  and  Cress.  671;  libbcdsY.  Jacobs^  31  Conn.  428; 
Stevens  v.  Hatch,  6  Minn.  64;  Mitchell  v.  Byan^  3  Oh.  St. 
387;  4  Oh.  74;  19  Oh.  18;  8  Oh.  87.) 

The  patent  in  this  case  was  recorded  in  the  proper  rec- 
ords, and  transmitted  to  the  surveyor-general  for  delivery 
to  the  owners  of  the  rancho,  and  the  acts  mentioned  herein 
mcere  as  effectual  to  pass  the  title,  as  if  the  patent  had  been 
delivered  by  the  commissioner  of  the  general  land  office,  to 
the  patentee  in  person,  and  had  been  formally  accepted  by 
him.  An  acceptance  is  presumed  in  such  cases,  unless  the 
contrary  appears.    (See  authorities  last  cited.) 

If  the  title  vested  under  the  patent,  the  commissioner  of 
the  general  land  office  could  not,  of  his  own  motion,  divest 
it  by  canceling  the  patent,  or  the  record  of  the  patent  with- 
out the  knowledge  or  consent  of  those  interested.  {Lick  v. 
IHas,  30  Cal.  65,  37  Cal.  437.) 

But  it  is  insisted  on  the  part  of  the  defendants,  that  the 
issue  of  the  patent  of  March  30,  1866,  completed  the  pro- 
ceeding in  the  case  of  the  Guadaloupe  rancho;  that  from 
that  moment  the  commissioner  of  the  general  land  office 
was  functus  officio;  that  all  his  subsequent  acts  were  neces- 
sarily void  for  want  of  power;  and  that  the  first  patent  is 
the  only  valid  patent.  This,  to  my  mind,  presents  the 
most  difficult  question  in  the  case. 

If,  for  instance,  the  acts  of  congress  upon  the  subject 
had  been  wholly  repealed  pending  the  proceedings  to  con- 
firm the  Guadaloupe  grant,  and  the  land  department  had, 
neTertheless,  gone  on  and  completed  the  proceedings,  and 
issned  the  patent  in  all  respects,  in  the  form  in  which  it  now 
33 
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appears,  the  patent  would,  doubtless,  have  been  void  for  want 
of  any  authority  to  complete  the  proceeding,  and  issue  the 
patent.  All  jurisdiction  would  have  been  withdrawn.  The 
patent,  although  in  the  semblance  of  a  record  in  such  cases, 
would  really  be  no  public  record,  for  the  want  of  jurisdic- 
tion in  the  officers  to  make  it.  And  this  want  of  power 
would  be  an  available  defense  to  an  action  to  recover  land 
depending  on  the  patent.  So,  if  the  issue  of  the  first 
patent,  as  found  in  this  case,  did  fully  complete  the  pro- 
ceeding for  the  confirmation  of  that  grant,  and  absolutely 
vest  the  title  in  the  confirmees,  willing  or  unwilling;  if 
thereby  the  power  of  the  commissioner  of  the  general  land 
office  under  the  statute,  had  been  fully  exhausted  with  re- 
spect to  that  specific  grant,  without  authorify  under  any 
circumstances,  to  re-open  the  case,  all  subsequent  proceed- 
ings, I  think,  must  be  void  for  want  of  power;  and  this 
want  of  power  is  a  good  defense  to  the  action.  Such,  I 
also  think,  would  have  been  the  result  hc^  the  parties  hold- 
ing the  grant  acquiesced  in  the  action  of  the  land  office, 
and  accepted  the  patent;  but  they  did  not  acquiesce  or  ac- 
cept it.  On  the  contrary,  the  patent  was  at  once  repu- 
diated when  brought  to  their  knowledge,  and  an  application 
promptly  made  to  have  it  recalled  on  the  ground  that 
proper  notice  of  the  approval  of  the  survey  and  plat  had 
not  been  given  as  required  by  the  statute,  and  that  the  sur- 
vey was  erroneous. 

In  the  case  of  an  old  grant  in  Missouri,  in  Maguire  v. 
lyler,  the  supreme  court  held,  that  ''where  a  patent  has 
issued  to  one  who  protests  against  the  survey  on  which  it  is 
made,  and  the  record  shows  that  he  never  accepted  it,  the 
secretary  of  the  interior  may  recall  it."  (8  Wal.  651,  663; 
so,  also,  1  Black.  199.) 

In  that  case  it  appeared  that  the  grant  had  been  improp- 
erly located.  But  the  power  to  recall  the  patent  after  it 
has  been  issued  with  the  consent  of  the  patentee,  when  it 
does  not  cover  the  land  to  which  the  latter  is  entitled,  neces- 
sarily involves  the  power  to  examine  and  determine  whetiier 
the  grant  has  been  properly  located.  If  the  commis- 
sioner of  the  general  land  office  has  the  power  to  act  at  all 
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in  sttoh  a  case,  that  ends  the  question,  for  that  constitutes 
jurisdiction. 

Jurisdiction  has  often  been  defined  by  the  supreme  court 
to  be  "  the  power  to  hear  and  determine."  (OrignorCs  Lea- 
sees  T.  AsUyr  etcd.,  2  How.  338.) 

And  again:  ''The  jurisdiction  of  the  court  cannot  depend 
upon  its  decision  upon  the  merits  of  the  cause  brought  be- 
fore it,  but  upon  the  right  to  hear  and  decide  at  all.''  (Ex 
parte  Wathins,  7  Pet.  572;  see,  also,  6  Pet.  709;  12  Pet.  718; 
3  Pet.  2^5;  12  Pet.  633;  In  re  BogaH,  ante.) 

The  same  definition  applies  to  other  officers  entrusted 
with  powers,  as  well  as  to  courts.  In  the  case  of  Maguire 
V.  lyfer,  the  proceedings  were  fully  completed,  and  the 
patent  issued.  There  was  no  mere  clerical  error,  or  excess 
of  jurisdiction.  Just  such  a  patent  was  issued,  and  in  such 
a  case,  and  to  such  a  party  as  was  contemplated.  It  was  sim- 
ply erroneous.  An  error  occurred  in  the  course  of  the  pro- 
ceeding in  the  due  exercise  of  jurisdiction  as  distinguished 
from  a  case  of  want  of  jurisdiction.  The  officers  of  the 
government  misjudged,  and  determined  that  he  was  entitled 
to  the  wrong  land.  Yet,  upon  the  refusal  of  the  patetitees 
to  accept  the  patent,  and  upon  their  application  it  was  re- 
called. The  supretne  court  twice  determined  that  it  was 
properly  done.  I  can  perceive  no  distinction  between  that 
case  and  this.  The  present  case  is,  in  all  essential  respects, 
similar.  The  commissioner  of  the  general  land  office,  act- 
ing upon  the  certificate  of  the  surveyor-general,  issued  a 
patent.  Immediately  the  parties  in  interest  refused  to  ac- 
cept it,  and  made  a  showing  which,  at  the  time,  satisfied  the 
commissioner  of  the  general  land  office  that  the'  statutory 
notice  had  not  been  given,  and  that  the  land  was  not  pro- 
perly located.  If  there  was,  in  fact,  any  error,  it  was  an 
error  in  the  exercise  of  jurisdiction — in  thie  determination 
of  the  question  of  fact — ^like  that  in  the  cases  cited.  He  re- 
called the  patent,  and  other  proceedings  were  had,  which 
Tan  through  a  period  of  nearly  four  years,  embracing  a  new 
survey,  approval,  etc.,  and  resulted  in  a  new  patent  in  ac- 
cordance with  the  last  survey.  Now  if  the  commissioner  of 
the  general  land  office  was  functus  officio  on  the  issue  of  the 
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first  patent,  he  must  have  been  so  on  the  issue  of  the  patent 
in  question  in  Maguire  v.  lylevy  for  at  the  time  of  the  recall, 
both  cases  were  essentially  alike.  It  is  true  tiiat,  under 
the  fifth  section  of  the  act  of  1868,  the  surrey,  under  the 
circumstances  prescribed,  becomes  final,  and  has  all  the 
force  and  effect  of  a  patent.  But  it  has  no  greater  force  than 
the  patent.  The  patent  is  the  formal,  final  and  authentic 
record.  If  the  patent  itself  can  be  recalled  and  corrected 
upon  the  application  of  the  patentee,  when  erroneous,  the 
survey,  which  is  of  no  greater  force,  can  be  corrected  by 
the  same  authority.  Besides,  one  of  the  very  questions  for 
the  commissioner  of  the  land  office  to  determine  on  the  ap- 
plication to  recall  the  patent  and  correct  the  survey  was, 
whether  all  the  acts  necessary  to  make  the  survey  final,  had 
been  in  fact  performed.  The  certificate  of  the  surveyor-gen- 
eral, upon  which  he  acted  in  issuing  the  patent  was,  doubt- 
less, prima  f(wie  evidence,  which,  in  the  absence  of  anything 
to  the  contrary,  justified  him  in  its  issue.  But  it  was  not 
necessarily  conclusive.  The  statute  does  not  so  provide.  On 
the  application  to  recall  the  patent,  other  evidence  was  offered 
tending  strongly  to  show  that  the  certificate  of  the  surveyor- 
general,  as  to  a  legal  publication,  was  erroneous  in  point  of 
fact,  and  the  survey  erroneous.  The  ^ase  of  Maguire  v. 
Tyler^  settles  the  question,  that  the  power  exists  to  recall  a 
patent,  which  the  patentee  declines  to  accept,  on  the  ground 
that  it  was  erroneously  issued,  upon  the  application  and 
with  the  consent  of  the  patentee,  when  there  is  found  to  be 
error;  and  as  a  predicate  for  such  action,  necessarily,  the 
power  remains  to  determine  the  question  whether  such  er- 
ror exists  as  will  justify  a  recall.  And  it  seems  to  me  to 
cover  this  case. 

The  jurisdiction  then  had  not  been  wholly  exhausted  by 
the  issue  of  the  patent ;  and,  as  before  said,  if  there  was 
still  left  power  to  recall  a  patent  merely  erroneously  issued^ 
the  authority  remained  to  inquire  and  determine  whether 
it  was  erroneously  issued.  There  might  be  error  in  that 
determination,  but  it  would  be  an  error  in  the  exercise  of 
jurisdiction  in  determining  whether  there  had  been  a  legal 
notice,  or  a  proper  survey,  and  not  an  act  performed  wiih- 
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out  jurisdiction.  And  such  error  cannot  be  reviewed  in 
this  court  in  this  kind  of  action.  The  patent  having  been 
recalled  in  the  exercise  of  a  lawful  power,  the  case  stood  as 
if  it  never  had  issued,  and  the  subsequent  proceedings  are 
all  regular  and  in  due  form.  The  patent  of  1870  is  regular 
upon  its  face,  and,  according  to  the  recitals,  issued  in  a 
case  fully  authorized  by  law.  If  it  is  to  be  defeated,  it  is 
by  matter  dehors  the  patent,  and  upon  the  grounds  either 
of  error,  mistake,  or  fraud,  in  some  part  of  the  proceedings 
resulting  in  the  patent,  and  not  from  want  of  power  to  act 
upon  a  proper  showing  in  any  of  the  necessary  steps  taken. 
The  patent  itself  is  a  solemn  record  of  the  government,  and 
not  subject  to  be  impeached  collaterally  from  without,  in 
an  action  at  law  in  the  national  courts.  It  is  so  regarded 
upon  principles  of  public  policy  resting  upon  the  same 
grounds  that  forbid  a  collateral  impeachment  of  a  judgment 
of  a  court  of  competent  jurisdiction,  valid  upon  its  face, 
whatever  errors  or  fraudulent  practices  may  have  intervened 
in  the  proceedings  upon  which  it  was  obtained.  In  Doll  v. 
Meader,  16  Cal.  326,  Mr.  Ch.  Justice  Field  well  says:  "If 
the  authority  to  issue  the  patent  depend  upon  the  existence 
of  particular  facts  in  reference  to  the  condition  or  location 
of  the  property,  or  the  performance  of  certain  antecedent 
acts,  and  officers  have  been  appointed  for  the  ascertainment 
of  these  matters  in  advance,  who  have  passed  upon  them 
and  given  their  judgment — then  the  patent,  though  the 
jndgment  of  the  officers  be  in  fact  erroneous,  cannot  be 
attacked  collaterally  by  parties  showing  title  subsequently 
from  the  same  source,  much  less  by  those  who  show  no 
color  of  title  in  themselves.  In  such  cases,  the  parties 
without  title  cannot  be  heard,  and  the  parties  with  subse- 
quent title  must  seek  their  remedy  by  scire  facias,  or  bill, 
or  information  to  revoke  the  first  patent  or  limit  its  opera- 
tion." And  Mr.  Justice  Obier,  in  United  States  v.  Stone,  2 
Wall.,  535,  says:  "  A  patentis  the  highest  evidence  of  title, 
and  is  conclusive  as  against  the  government,  and  all  claim- 
ing under  junior  patents  or  titles,  until  it  is  set  aside  or 
annulled  by  some  judicial  tribunal.  In  England  this  was 
originally  done  by  scire  facials,  but  a  bill  in  chancery  is 
found  a  more  convenient  remedy." 
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Upon  these  principles,  no  error,  if  any  there  is,  of  the 
commissioner  of  the  general  land  office  in  determining  the 
question  whether  there  was  a  proper  ground  for  recalling 
the  first  patent,  and  in  recalling,  it  is  subject  to  reyiew 
in  this  case.  If  there  is  any  ground  of  mistake,  fraud 
or  otherwise,  which  would  justify  the  repeal,  or  annul* 
ling  of  the  patent  of  1870,  that  object  must  be  accom* 
plished  in  some  direct  proceeding  in  the  proper  court, 
taken  for  that  purpose  against  tiie  patent.  An  equita- 
ble defense  to  an  action  at  law  is  not  available  in  this 
court,  and  in  this  action  the  patent  is  conclusiye.  The 
difference  between  the  first  and  last  patent  is  this :  The 
last  was  prompUy  acquiesced  in  and  accepted.  whUe  the 
first  was  rejected  by  the  interested  parties,  and  the  patent 
recalled  on  their  application  on  a  showing  to  the  satisfac- 
tion of  the  commissioner  of  error.  The  contest  between 
the  parties  in  the  same  proceeding  had  not  yet  ended. 
There  was  a  re-opening  of  the  proceeding  for  further  hear- 
ing before  acceptance  and  with  the  consent  of  both  parties. 
I  desire  it  to  be  understood  that  I  have  not  considered  the 
effect  of  a  refusal  of  the  claimant  to  accept  a  patent  issued 
in  this  class  of  cases  in  any  other  aspect,  than  as  bearing 
upon  the  question  of  power  to  recall  a  patent  and  re-exam- 
ine the  survey  with  bis  assent  and  upon  his  application. 

The  defendants,  as  authority  for  cancelling  the  last  patent, 
cite  BeU  v.  Beame,  19  How.  262;  and  Doswell  v.  De  La 
Lanza,  20  How.  29. 

But  these  cases  are  not  like  the  present.  They  depend 
upon  different  principles.  In  the  last  case  John  Bell  had 
purchased  the  land  and  got  his  certificate  of  purchase.  By 
a  clerical  error  in  the  land  office  the  name  of  James  BeU 
was  returned,  and  the  patent  made  out  in  his  name,  but 
delivered  to  John  Bell,  the  true  party.  He  returned  it, 
and  had  a  new  patent  issued  in  the  proper  name.  John 
Bell  was  the  purchaser.  He  was  the  one  to  whom  it  was 
intended  to  patent  the  land.  The  patent  was  delivered  to 
him.  There  was  no  purchase  by  James  Bell,  and  no  pro* 
oeedings  by  him,  or  in  his  name,  upon  which  to  base  a 
patent  other  than  that  which  by  a  clerical  error  accident- 
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ally  €rept  into  the  retnni  to  the  general  land  office.  There 
was  no  error  in  judgment  in  determining  a  matter  in  the 
progress  of  the  proceeding,  for  there  was  no  proceeding 
at  all  by  the  nominal  patentee.  It  was  like  commencing 
and  prosecuting  an  action  against  John  Bell  till  coming 
to  the  verdict,  which  is  accidentally  returned,  and  judg- 
ment thereon  rendered  in  the  name  of  James  Bell,  who 
has  never  been  a  party  to,  or  appeared  in,  the  action. 
Besides,  as  in  the  case  of  Maguire  v.  lifler^  the  patent 
was  returned  by  and  corrected  with  the  assent  and  at 
the  request  of  the  real  party  in  interest.  The  other  case 
is  similar,  only  it  does  not  appear,  except  by  implication, 
at  whose  request  the  patent  issued  in  the  name  of  the  wrong 
party  was  canceled.  In  both  of  these  cases  there  were  no 
proceedings  by  purchase,  or  otherwise,  anterior  to  the  issu* 
ing  of  the  patents  upon  which  to  base  them — nothing  upon 
which  the  commissioner  was  authorized  to  act  in  these 
cases — nothing  to  call  the  jurisdiction  of  the  land  office 
into  action  at  all  in  respect  to  the  nominal  patentees.  The 
patents  were  never  intended  for  them. 

There  must  be  judgment  for  plaintiff  with  costs,  and  it  is 
so  ordered. 


C.  P.  Huntington  et  al.  v.  The  Central 
Pacific  Railroad  Company. 

ClBCUIT   G0UBT«    DiSTBICT  OF    CaUFOBNIA. 

January  26,  1874. 

].  Taxation,  Baxum)ad  Ezsxftiom. — The  Central  Pacific  Railroad  is  not  ex 
empt  from  taxation  by  the  State  of  California,  on  the  ground  that  it  is 
an  instmmentality  created  in  pnrsnance  of  acts  of  congress,  and  em- 
ployed by  the  national  goyernment  for  transportation  of  the  mails, 
armies  of  the  United  States,  mnnitions  of  war,  etc. 

3.  Void  Tax  Asksmemt. — An  assessment  of  a  tax  not  made  in  the  mode  or 
on  the  principle  prescribed  by  the  stainte,  is  void. 

3.  Railboads,  how  Taxxd. — Under  the  statute  of  California,  a  railroad  mnst 
be  taxed  as  real  estate,  and  the  portion  situate  in  each  county  must  be 
assessed  in  said  county  as  so  much  land,  like  the  adjoining  lands,  with- 
out reference  to  its  connections,  or  the  uses  to  which  it  is  pnt,  and  must 


504  Huntington  v.  C.  P.  E.  B.  Co.        [Cir.  Ofc 

Opinion  of  the  Court — Sawyer,  G.  J.  [January, 

be  aasessed  at  its  "cash  value,"  which  is  "the  amount  at  which  the 
property  would  be  appraised,  if  taken  in  payment  of  a  just  debt  due 
from  a  solyent  debtor." 

4.  Separatb  Assxsshents. — The  land  and  improrements  there6n,  must  be 

assessed  separately  like  other  real  estate,  and  an  assessment  not  made 
in  the  mode  and  on  the  principle  stated,  is  void. 

5.  Tax  Dkbd  Pbima  Facie  Evidsngk  of  Titlk. — Under  the  statute  of  Call- 

fomia,  a  tax  deed  is  prima  fadt  evidence  of  the  regularity  of  all  proceed- 
ings resulting  in  the  deed,  and  is,  therefore,  prima  faevB  evidence  of 
title  in  the  grantor.  Such  a  deed  executed  in  pnrsuanee  of  a  void  sale, 
casts  a  cloud  upon  the  title. 

6.  Imjtinotion  a  Pbopeb  Remedy.-  -A  court  of  equity  will  enjoin  a  sale  for 

taxes,  when  the  assessment  is  void,  and  the  deed  given  in  pursuance  of 
the  sale  would  cast  a  cloud  upon  the  owner's  title. 

Before  Sawyeb^  Circuit  Judge  and  Hoffman,  District  Judge. 

Bill  in  equity  to  restrain  the  sale  of  the  Central  Pacific 
Railroad  for  the  taxes  levied  in  the  various  counties  through 
which  the  said  railroad  extends,  for  State  and  county  pur- 
poses for  the  year  1872-3. 

McCuUough  &  Boyd  and  3.  W.  Sanderson ,  for  complainants. 

Robert  BoMnson,  for  C.  P.  R.  Co. 

J.  LovCj  attorney-general,  and  the  several  district  attor- 
neys for  the  counties  of  Santa  Clara,  Alameda,  San  Joa- 
quin, Sacramento,  Placer  and  Nevada,  for  the  other  de- 
fendants. 

By  the  Court,  Sawyer,  Circuit  Judge.  There  are  two 
grounds  upon  which  the  application  for  an  injunction  is 
rested.  First,  on  the  ground  that  the  Central  Pacific  Bail- 
road  is  an  instrumentality  constructed  in  pursuance  of  acte 
of  congress,  and  employed  by  the  national  government  in 
the  exercise  of  its  constitutional  powers  in  providing  for 
the  transportation  of  the  mails,  the  armies  of  the  United 
States,  munitions  of  war,  etc.,  and  as  such  instrumentality 
of  the  general  government,  exempt  from  State  taxation. 
Secondly,  that  the  said  taxes  have  not  been  assessed  in  the 
mode,  ot  upon  the  principles  prescribed  by  the  statute,  and 
for  that  reason  the  assessment  is  void. 

The  first  ground  has  recently  been  disposed  of  adversely 
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to  the  complainants  by  the  supreme  court  of  the  United 
States,  in  the  case  of  JTie  Union  Pacific  Railroad  Company 
V.  Penision^  Treasurer ^  etc,^  decided  at  the  present  term, 
and  it  requires  no  further  consideration.     (18  Wai.  5.) 

As  to  the  second  ground;  section  3617  of  the  political 
code  of  California,  defines  the  term  ''real  estate,"  as  used 
in  the  statute  for  the  purposes  of  taxation,  as  follows: 

**  First,  the  term  *  real  estate  '  includes — 

"1.  The  ownership  of,  claim  to,  possession  of,  or  the  right 
to  the  posession  of  land;    *    *    * 

"  3.  Improvements." 

''Second,  the  term  'improvements,'  includes — 

^'1.  All  buildings,  structures,  fixtures,  fences  and  im- 
provements erected  on,  upon,  or  affixed  to  the  land." 

The  term  "real  estate,"  then,  includes  both  the  land  and 
the  improvements  on  the  land,  and  the  Central  Pacific  Eail- 
road  is  real  estate  made  up  of  both  these  classes.  First, 
the  ownership,  etc.,  or  right  to  the  possession  of  the  land 
upon  which  the  track  is  laid,  location  of  engine-houses,  sta- 
tions, water  tanks,  etc. — in  other  words,  the  right  of  way, 
etc.;  and,  secondly,  "Improvements,"  as  engine-houses, 
station-houses,  fences,  water-tanks,  ties,  rails,  etc.,  which 
are  either  "  buildings,  structures,  fixtures,  fences,"  or,  "  im- 
provements erected  upon  or  affixed  to  the  land." 

bo,  also,  the  interest  of  the  company  in  the  railroad  is  real 
estate  under  the  general  principles  of  the  law,  without  refer- 
ence to  the  statute,  as  held  after  a  full  discussion  of  a  sim- 
ilar question  by  the  supreme  court  of  California,  in  N.  B. 
and  M.  B.  B.  Company's  appeal  in  matter  of  widening 
Seamy  street,  32  Cal.  506. 

Section  3650  of  the  political  code,  provides  that:  "The 
assessor  must  prepare  an  assessment  book  with  appro- 
priate headings,  alphabetically  arranged,  in  which  must  be 
listed  all  property  within  the  county,  and  in  which  must  be 
specified  in  separate  columns  under  the  appropriate  head: 

"1.  The  name  of  the  person  to  whom  the  property  is  as- 
sessed. 

"  2.  Land  by  township,  range,  section,  or  fractional  sec- 
tion; and  when  such  land  is  not  a  congressional  division  or 
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Bubdivision,  by  metes  and  bounds,  or  other  description 
sufficient  to  identify  it,  giving  an  estimate  of  the  number  of 
acres,  locality,  and  the  improvements  thereon. 

''3.  Oity  and  town  lots,  naming  the  city  or  town,  and  the 
number,  block — ^according  to  the  system  of  numbering  in 
such  city  or  town,  and  improvements  thereon. 

''4.  All  personal  property,  showmg  the  number,  kind, 
amount  and  quality;  but  a  failure  to  enumerate  in  detail 
such  personal  property  does  not  invalidate  the  assessment. 

'^  6.  The  cash  value  of  real  estate,  other  than  city  or  town 
lots. 

"  6.  The  cash  value  of  improvements  on  such  real  estate. 

''7.  The  cash  value  of  citv  and  town  lots. 

' '  8.  The  cash  value  of  improvements  on  city  and  town 
lots." 

Section  3661  gives  the  form  of  the  assessment  books  to 
be  used,  ruled  into  separate  columns,  one  column  for  each 
particular  specified  in  the  preceding  section  with  the  appro- 
priate headings,  among  which  is  one  column  with  the  head- 
ing, ''  Value  of  real  estate  other  than  city  or  town  lots,"  and 
immediately  following,  another  headed,  "  Value  of  improve- 
ments thereon."  There  is  no  special  provision  of  the  statute 
for  a  different  mode  of  assessing  railroads.  There  is  no  pro- 
vision at  all  for  assessing  railroads,  as  railroads.  The  only 
provisions  pointing  out  any  exceptional  mode  of  assessing 
the  property  owned  by  railroad  companies  relates  to  the 
rolling  stock,  which  is  as  follows,  to  wit: 

*'  Sectioxi  3663.  Where  the  railroad  of  a  railroad  corpor- 
ation lies  in  several  counties,  its  rolling  stock  must  be  ap- 
portioned between  them,  so  that  a  portion  thereof  may  be 
assessed  in  each  county,  and  each  county's  portion  must 
bear  to  the  whole  rolling  stock  the  same  ratio  which  the 
number  of  miles  of  the  road  in  such  couniy  bears  to  the 
whole  number  of  miles  of  such  road  lying  in  this  State." 

In  relation  to  equalization  of  assessments  by  the  State 
board  of  equalization,  section  3693  provides: 

''When  the  property  is  found  to  be  assessed  above  or 
below  its  full  cash  value,  the  board  must  add  to  or  deduct 
from,  the  valuation  of : 
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''1.    The  real  estate ; 

''  2.     Improvements  upon  such  real  estate; 
«<3*        ♦        *        *        *        *        «        *        * 

**  Such  per  centum  respectively  as  is  sufficient  to  raise 
or  reduce  it  to  the  full  cash  value." 

Under  these  provisions  of  the  law,  railroads  must  be  as- 
sessed like  any  other  real  estate.  They  fall  clearly  within 
ihe  statutory  definition  of  real  estate.  The  lands  and  the 
improvements  on  them  must  also  be  assessed  separately, 
and  the  hmd,  not.  being  a  congressional  division  or  subdi- 
vision^  must  be  described  by  '*  metes  and  bounds,  or  other 
description  sufficient  to  identify  it,  giving  an  estimate  of 
Che  number  of  acres,  locality,  and  the  improvements  there- 
on." Unless  so  assessed,  ihe  State  board  cannot  equalize 
the  assessment  in  the  mode  required  by  section  3693, 
•which  must  also  equalize  each  separately  by  adding  to  or 
deducting  ''from  the  valuation  of:  1.  The  real  estate;  2. 
Improvements  upon  such  real  estate."  This  may  be  an  un- 
satisfactory way  of  assessing  railroads,  but  if  bo,  the  wis- 
dom of  the  legislature  has  so  provided — ^probably  on  con- 
stitutional grounds  as  to  equality  and  uniformity— and  the 
mode  must  be  pursued,  or  the  assessment  will  be  void. 
It  cannot  be  said  that  this  was  inadvertently  done,  for  rail- 
roads were  not  overlooked,  the  mode  of  assessing  the  rolling 
stock  having  been  carefully  provided  for.  The  bill  alleges 
that  the  several  county  assessors,  ''in  making  their  assess*- 
ments,  did  not  assess  the  right  of  way  separately  as  land 
xsonsisting  of  so  many  acres  of  such  or  such  a  value  per 
acre,  nor  did  they  describe  it  by  reference  to  township,  or 
range,  or  section,  or  fractional  section,  or  by  metes  and 
boxmds,  or  b;  other  description,  except  as  hereinafter 
stated,  nor  did  they  assess  separately  the  improvements,  or 
iron  and  ties  constituting  said  superstructure,  as  improve- 
ments of  such  or  such  a  value,  according  to  the  cash  value 
of  said  ties  and  iron,  nor  did  they  value  said  lands  at  their 
cash  value  as  lands,  or  as  of  the  same  value  as  other  adjoin- 
ing  lands  of  like  quality.  On  the  contrary,  they  assessed 
said  right  of  way  and  superstructure  together,  as  consti- 
tuting one  thing,  and  described  them  as  so  many  miles  of 
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railroad  of  such  or  such  a  value  per  mile,  without  regard 
to  the  width  of  the  right  of  way." 

And,  further: 

''  That  in  ascertaining  the  valuation  of  said  road,  said  as- 
sessors and  board  of  equalization  were  not  governed  by  the 
value  of  the  land  considered  as  land,  and  of  the  same  value 
as  adjoining  lands  of  like  quality,  nor  by  the  value  of  ties 
and  iron  considered  as  ties  and  iron,  as  new  or  old,  or  de- 
preciated in  value  by  use;  but,  on  the  contrary,  they 
lumped  said  lands  and  superstructure,  and  considered  them 
as  one  thing,  and  ascertained  their  value  by  taking  into  ac- 
count the  franchises  of  said  company  and  their  value,  the 
<sost  of  construction,  fills,  embankments,  tunnels,  cuts  and 
snow-sheds,  and  the  fact  that  said  road  extended  from  San 
Jos^,  in  the  State  of  California,  to  Ogden,  in  the  Territory 
of  Utah — a  distance  of  about  eight  hundred  and  seventy- 
five  miles — and  there  formed  a  junction  with  the  Union 
Pacific,  and  constitutes  a  part  of  a  line  of  railroads  extend* 
ing  from  the  Pacific  to  the  Atlantic  oceans,  and  the  amount 
of  business  transacted  by  said  plaintiff  on  said  road,  and 
the  profits  derived  by  said  plaintiffis  therefrom;  all  of  which, 
as  complainants  aver,  was  contrary  to  the  rules  prescribed 
by  the  statute  of  said  State  in  such  case  made  and  pro- 
vided." 

This  is  certainly  neither  literally  nor  substantially,  the 
mode  of  assessing  prescribed  by  the  statute;  and,  as  the 
application  is  heard  on  the  bill  alone,  the  averments  of  the 
bill  must  be  taken  as  true.  Besides,  the  description  is  de^ 
fective.  It  gives  so  many  miles  of  railroad  without  regard 
to  the  width  of  the  land  occupied,  or  to  any  specific  loca- 
tion. The  bill  shows  that  the  land  occupied  varies  in 
width  from  one  hundred  to  four  hundred  feet,  and  that  it 
has  a  superstructure  of  ties  and  iron  rails  forming  a  track 
for  cars  to  run  on,  depots,  stations,  etc.  The  description 
adopted  by  the  assessor,  is  no  more  definite  than  in  Kdsey 
V.  AbboU,  13  Cal.  616,  619,  which  was  held  by  the  supreme 
court  of  California  to  be  insufficient,  and  the  ass^sment 
consequently  void.  'But  we  do  not  find  it  necessary  to  de- 
termine whether  this  defect  is  fatal.    The  assessment,  as 
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equalized  by  the  State  board  set  out  in  the  bill,  shows  some 
curious  results.  The  assessment  as  equalized  in  San  Joa- 
quin county  is  twice,  and  in  Placer  more  than  three  times 
as  much  per  mile  as  in  Santa  Clara  and  Alameda  counties, 
and  that  of  Placer  county,  two  and  one  half  times  as  great 
as  in  Nevada  county.  And  the  value  of  the  rolling  stock  as 
equalized,  is  not  apportioned  according  to  the  number  of 
miles  in  each  county.  But  we  are  not  prepared  to  say  that 
the  court  could  remedy  an  erroneous  or  unequal  assess- 
ment, provided  that  it  is  made  in  the  proper  mode,  upon 
the  proper  principle,  and  in  other  respects  properly  made. 
Doubtless,  it  could  not.  This  assessment,  in  our  judgment, 
has  more  radical  defects.  It  is  not  made  in  the  way  pre- 
scribed by  the  statute.  It  is  not  only  not  formally,  but  is 
not  even  substantially  such  an  assessment  as  the  statute  re- 
quires. The  statute,  for  some  wise  reason,  it  must  be  pre- 
sumed, expressly  requires  that  the  interest  in  the  land,  and 
the  improvements  ''must*'  be  separately  assessed  and  sepa- 
rately equalized.  This  has  not  been  done,  and  these  as- 
sessments could  not  be  separately  equalized,  because  the 
board  of  equalization  would  have  no  data  in  view  of  the 
mode  of  assessment  by  which  it  could  be  determined  what 
part  had  been  assessed  to  the  land,  or  what  to  the  improve- 
ments. 

In  States  where  the  statutes  contain  provisions  similar  to 
those  in  this  State,  defining  real  estate  for  the  purposes  of 
taxation,  and  as  to  the  mode  and  principle  of  assessing  real 
estate,  as  in  New  York,  it  has  been  repeatedly  held  that  the 
railroads  are  taxable  "  as  real  estate  in  the  several  towns  in 
which  such  real  estate  is  to  be  taxed  upon  its  actual  value 
at  the  time  of  the  assessment,  whether  that  value  is  more 
or  less  than  the  original  cost  thereof;"  that  ''  the  assessors 
are  simply  to  ascertain  the  value  of  the  land,  and  of  the 
erection  or  fixtures  thereon,  irrespective  of  the  considera- 
tion whether  the  road  is  well  or  ill-managed,  whether  it  is 
profitable  to  the  stockholders  or  otherwise.  Such  property 
is  to  be  appraised  in  the  same  manner  as  the  adjacent  lands 
of  individuals,  and  without  reference  to  other  parts  of  the 
railway."    {Mohawk  arid  Hudson  B.  B.  Co.  v.  CluiCf  4  Paige 
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896;  Alb.  &  Sch.  R.  R.  Co.  t.  Osborn,  12  Barb.  225;  A.  & 
W,  R*  Co.  v.  Toum  of  Ccmaarty  16  Barb.  244;  see  also,  8,  dt 
if.  R.  Co.  V.  Morgan  Co.  14  HI.  163;  Tax  Oases,  12  GiU  and 
John.  117.)  Decisions  nnder  different  statutes  of  coarse 
haye  no  application. 

The  statute  of  New  York,  under  which  the  decisions  cited 
were  made,  giyes  a  similar  definition  of  real  estate  as  that 
cited  from  the  code  of  California,  and  provides  that  **  All 
real  and  personal  estate  liable  to  taxation  shall  be  esti* 
mated  and  assessed  by  the  assessor  at  its  full  and  true 
value,  as  they  would  appraise  the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor."  (Stat.  N.  T.,  1851,  333.) 
Section  3627  of  the  political  code  of  California  is  substan- 
tially the  same.  It  provides  that  ''AH  property  must  be 
assessed  at  its  full  cash  value  ;**  and  section  3617  provides 
that  ''The  term  'full  cash  value,'  means  the  amount  at 
which  the  property  would  be  appraised  if  taken  in  payment 
of  a  just  debt  due  from  a  solvent  debtor."  And  the  assessor 
must  ascertain  "all  the  property  in  his  county  subject  to 
taxation,  and  must  assess  such  property  to  the  persons  who 
own,  claim,  have  the  possession  or  control  thereof." 

That  is  to  say,  the  property  in  each  county  must  be  as- 
sessed in  that  county,  without  reference  to  property  in  any 
other  county,  and  the  value  must  be  estimated  at  the 
amount  at  which  that  particular  land  and  improvements 
thereon  would  be  "  appraised  if  taken  in  payment  of  a  just 
debt  due  from  a  solvent  debtor,"  if  taken  by  itself  out  of 
its  connections.  For  it  is  that  portion  only  that  can  be 
taxed  and  that  can  be  sold,  in  any  given  county.  In  adopt- 
ing the  provisions  of  the  statute  of  New  York,  the  construc- 
tion before  put  upon  the  statutes  by  the  courts  of  New 
York  must  be  presumed  to  have  been  contemplated. 

The  bill  alleges  that  the  railroad  and  its  appurtenances 
were  not  assessed  or  equalized  upon  that  principle  in  any 
of  the  counties  whose  collectors  are  made  parties;  but  that, 
on  the  contrary,  they  "lumped  said  lands  and  superstructure 
and  considered  them  as  one  thing,  and  ascertained  their 
value  by  taking  into  account  the  franchises  of  said  company 
and  their  value,  the  cost  of  construction,  fills,  embank- 
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mentSy  tunnels,  cuts,  and  snow-sheds,  and  the  fact  that  said 
road  extends  from  San  Jos6,  in  the  State  of  California,  to 
Ogden,  in  the  Territory  of  Utah — a  distance  of  about  eight 
hundred  and  seventy-five  miles — and  there  forms  a  jnno* 
tion  with  the  Union  Pacific,  and  constitutes  a  part  of  a 
line  of  railways  extending  from  ihe  Pacific  to  the  Atlantic 
ocean,  and  the  amount  of  business  transacted  by  said  plaint- 
iff on  said  road,  and  the  profits  derived  by  said  plaintiff 
therefrom;  all  of  which,  as  complainants  aver,  was  con- 
trary to  the  rules  prescribed  by  the  statute  of  such  State  in 
such  cases  made  and  provided."  If  this  is  so — and,  for  tiie 
purposes  of  this  motion  heard  upon  the  bill  alone,  the  alle- 
gation must  be  taken  as  true — the  assessment  was  made  in 
direct  violation  of  the  provisions  of  the  statute. 

Upon  the  hypothesis  alleged  many  elements  were  con- 
sidered which  the  statute  does  not  contemplate.  In  addi- 
tion to  other  improper  elements  considered,  such  an  assess- 
ment would  be  equivalent  to  taking  the  valuation  of  an 
undivided  part  of  the  whole  road  extending  entirely  across 
two  States  and  a  part  of  a  Territory,  and  in  principle  like 
the  case  of  8.  dt  M.  B.  Co.  v.  Morgan  Co,,  14  111.  163.  It 
would  be  taking  into  consideration  value  given  to  it  by  its 
connection  with  other  property  outside  of  the  said  counties, 
and  even  outside  the  Skate  in  which  the  assessments  were 
made;  or,  in  other  words,  assessing  the  entire  road,  includ- 
ing property  outside  of  the  several  counties  and  State  where 
the  assessments  were  made,  and  then  taking  a  proportionate 
part  of  the  whole,  corresponding  to  the  number  of  miles  of 
road  situated  in  the  particular  county  where  the  assessment 
is  made.  If  the  assessment  had  been  made  in  the  mode, 
and  upon  the  principle  prescribed  by  the  statute  without 
actual  fraud,  it  would,  doubtless,  be  incompetent  for  the 
court  to  inquire  into  any  error  of  judgment  in  ascertaining 
the  value,  however  gross  it  might  be.  The  law  has  devolved 
upon  the  assessors  the  sole  duty  of  determining  the  amount, 
and  upon  the  boards  of  equalization  the  duty  and  power  of 
equalizing,  and  their  determination  is  final,  provided  they 
act  in  the  mode  and  upon  the  principle  which  the  statute 
requires.    But  they  cannot  depart  from  the  mode  or  the 
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principle  prescribed,  for  when  they  do  this,  they  act  with- 
out authority.  The  court  can  only  inquire  as  to  whether 
they  have  pursued  the  statute.  In  this  case,  the  allegations 
of  the  bill  being  taken  as  true,  as  they  must  be,  as  now 
presented,  it  is  apparent  that  the  assessment  has  not  been 
made,  or  equalized  in  pursuance  of  the  statute,  either  in 
the  mode  of  assessment,  namely,  by  assessing  the  land  and 
improyements  separately,  or  in  the  principle  adopted  for 
ascertaining  the  value.  Section  3650  of  the  political  code 
expressly  provides  for  listing  '*  All  personal  property, 
showing  the  number,  kind  and  quality;  but  a  failure  to 
enumerate  in  detail  such  personal  property  does  not  invali- 
date the  assessment;"  and  section  3807  provides  that 
'^When  land  is  sold  for  taxes  correctly  imposed,  as  the 
property  of  a  particular  person,  no  misnomer  of  the  owner, 
or  supposed  owner,  or  other  mistake  relating  to  the  owner- 
ship thereof,  affects  the  sale,  or  renders  it  void  or  voida- 
ble." Thus  it  is  provided,  that  a  failure  to  mention  in 
detail  personal  property,  or  to  name  the  true  owner  of  real 
estate  otherwise  "  correctly"  assessed,  shall  not  vitiate  the 
assessment ;  but  we  find  no  saving  clause  to  protect  an  as- 
sessment substantially  defective  by  a  failure  to  assess  in 
the  mode,  as  to  assess  the  land  and  improvements  sepa- 
rately, and  upon  the  principle  prescribed  by  the  statute — 
such  defects  as  now  appear  to  exist  in  this  assessment.  The 
maxim  expressio  uniita  est  exclusio  cdterim  would  seem  to  be 
peculiarly  applicable. 

It  has  often  been  held  by  the  supreme  court  of  California, 
and  the  courts  of  other  States,  that  taxes  and  street  assess- 
ments not  assessed  in  strict  accordance  with  the  provisions 
of  the  statute  are  void.  The  statute  confers  the  power,  and 
it  affords  the  measure  of  the  power.  (Smithy.  Dams,  30  Gal. 
637;  Kelsey  v.  AbboU,  13  Cal.  618;  Moss  v.  Shear,  25  Cal. 
38;  Blcttner  v.  Davis,  32  Cal.  329;  Ihylor  v.  Donner,  31 
Cal.  482;  People  v.  Sneath  &  Arnold,  28  Cal.  615;  Falkner 
V.  Hunt,  16  Cal.  167,  172-3;  see  also  Shimin  v.  Inman,  26 
Me.  228;  WUleyy.  Scovme's  Lessees,  9  Ohio,  43;  Blackwell 
on  Tax  Titles,  176.) 

In  our  judgment,  the  several  assessments  in  question 
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have  not  been  made  in  accordance  with  the  provisions  of 
the  statute  in  the  particulars  indicated,  and  that  on  those 
grounds  they  are  void. 

But  the  mere  fact  alone  that  the  tax  levied  is  void,  affords 
no  ground  for  equitable  relief.  Are  there  any  other  circum- 
stances alleged  which  present  a  proper  case  for  equitable 
cognizance  ?  The  bill  alleges  that  the  several  tax  collectors, 
who  are  defendants,  threaten  to  collect,  and  will  collect  the 
said  several  taxes  by  forced  sale  of  the  said  railroad,  fix- 
tures and  appurtenances,  unless  voluntarily  paid  by  said 
Central  Pacific  Bailroad  Company;  that  they  will  sell  the 
same  and  give  certificates  of  sale  and  deeds  to  the  pur- 
chasers, under  the  laws  of  the  State;  that  said  deeds  wil 
be  conclusive  evidence  of  the  validity  of  said  assessments, 
and  the  regularity  of  the  proceedings  thereon,  and  in  that 
event  the  capital  stock  of  said  company,  owned  by  defend- 
ant, will  become  valueless;  or,  if  the  said  defendant,  the 
Central  Pacific  Bailroad  Company,  should  pay  said  taxes  to 
prevent  said  sale,  the  complainants  will  be  deprived  of  a 
proper  portion  of  dividends,  etc.  The  political  code  pro- 
vides for  sales  for  taxes,  and  that  certificates  of  sales,  and 
deeds  containing  certain  enumerated  recitals,  shall  be  given 
to  the  purchasers;  and  section  3786  provides  that  the  deed 
so  given  shall  be  "primary  evidence" — that  is  to  say, 
prima  facie  evidence,  or  **  that  which  suffices  for  the  proof 
of  a  particular  fact,  until  contradicted  and  overcome  by 
other  evidence."     (See  Civ.  Pro.,  1833)  that: 

•*1.  The  property  was  assessed  as  required  by  law. 

'*  2.  The  property  was  equalized  as  required  by  law. 

*'  3.  The  taxes  were  levied  in  accordance  with  law. 

**  4.  The  taxes  were  not  paid. 

**  5.  At  a  proper  time  and  place  the  property  was  sold  as 
prescribed  by  law,  and  by  the  proper  officer. 

**  6.  The  property  was  not  redeemed. 

**7.  The  person  who  executed  the  deed  was  the  proper 
oflicer. 

**8.  Where  the  real  estate  was  sold  to  pay  taxes  on  per- 
sonal property,  that  the  real  estate  belonged  to  the  person 
liable  to  pay  the  tax." 

34 
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"  Aud  conclusive  evidence  of  the  regularity  of  all  other 
proceedings,  from  the  assessment  bj  the  assessor,  inclusive, 
up  to  the  execution  of  the  deed."  (Sec.  3787.)  That  such 
a  deed  would  cast  a  cloud  upon  the  title,  if  nothing  worse, 
there  can  be  no  doubt.  It  would  only  be  necessary  for  the 
plaintiff  to  produce  his  deed  to  show  title.  It  would  then 
devolve  upon  the  defendant  to  show  aflSrmatively,  by  evi- 
dence dehors  the  deed,  such  fatal  defects  in  the  assessment 
as  it  is  admissible  to  show  under  the  provisions  cited,  the 
deed  itself  being  conclusive  as  to  otlier  particulars;  and  this 
brings  it  within  the  test  by  which  the  question  is  determined 
whether  a  deed  would  be  a  cloud  upon  title,  established  in 
this  State,  by  the  decisions  of  the  supreme  court.  **  The 
true  test,  as  we  conceive,  by  which  the  question,  whether  a 
deed  would  cast  a  cloud  upon  the  title  of  the  plaintiff,  may 
be  determined,  is  this:  Would  the  owner  of  the  property 
in  an  action  of  ejectment,  brought  by  the  adverse  party, 
founded  on  the  deed,  be  required  to  offer  evidence  to  de-» 
feat  the  recovery?  If  such  proof  would  be  necessary  the 
cloud  would  exist;  if  no  proof  would  be  necessary  no  shade 
would  be  cast  by  the  presence  of  the  deed."  {Pixley  v. 
Hugghis,  15  Cal.  133-4;  Thompson  v.  Lynch,  29  Cal.  189; 
Hagei'  v.  Shindler,  29  Cal.  47;  Arrington  v.  LiscoWy  34  Cal. 
365.) 

This  test  is  also  recognized  by  implication  by  the  United 
States  supreme  court,  in  Hanneiciukle  v.  Georgeioicn,  15 
Wall.  548.  It  is  only  necessary  to  introduce  the  deed  under 
the  statute  to  make  out  a  title.  It  is  not  necessary  to  intro- 
duce the  record  of  the  prior  proceedings,  which  show  the 
invalidity  of  the  assessment.  In  such  cases,  the  court  will 
interfere  by  injunction  to  prevent  a  cloud  being  cast  upon 
the  title.  The  court  will  injoin  the  casting  of  a  cloud  upon 
a  title  in  cases  wherein  the  cloud  itself,  when  cast,  would 
be  removed.  (Palmer  v.  Baling ,  8  Cal.  388;  Frenwut  v. 
BoUng,  11  Cal.  380;  Pixley  v.  Muggins,  15  Cal.  127;  Hiber- 
nia  S.  Sc  L,  Soc\  v.  Ordicay,  38  Cal.  681-2;  Shattuck  v.  Car* 
son,  2  Cal.  588;  Guy  v.  Hermonce,  5  Cal.  73;  Englund  v. 
Lewis,  25  Cal.  337;  Alverson  v.  Jones,  10  Cal.  9-11;  PelU  v. 
Sheppard,  5  Page,   501.)     In  Dows  v.  City  of  Chicago,  11 
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Wal.  112,  where  a  bill  was  filed  by  a  stockholder  of  the 
Union  National  bank  against  the  bank  and  the  city,  to  re- 
strain the- collection  of  a  tax  levied  upon  the  stock,  the  com- 
plainant alleged  only  the  invalidity  of  the  assessment, 
without  any  special  circumstances  of  equitable  cognizance. 
The  bill  was  not  sustained  expressly  on  this  ground.  The 
bank  filed  a  cross-bill,  in  which  it  alleged  that  a  sale  of  the 
stock  would  subject  it  to  a  multitude  of  suits,  etc.  The 
court,  in  deciding  the  case,  say  in  regard  to  the  cross-bill 
filed  by  the  bank:  "Were  it  an  original  bill  the  jurisdic- 
tion of  the  court  might  be  sustained  on  that  ground.  But 
as  a  cross-bill  it  must  follow  the  fate  of  the  original  bill." 
This  case  is,  therefore,  authority  in  favor  of  the  proposi- 
tion that  a  bill  alleging  equitable  circumstances  of  a  similar 
character  to  those  alleged  in  this  bill,  in  addition  to  the  in- 
validity of  the  tax,  will  be  sustained.  We  think  that  an  act 
that  results  in  casting  a  cloud  upon  the  title  of  real  estate 
is  an  ordinary  ground  of  equitable  relief,  and  that  this  bill, 
in  addition  to  the  invalidity  of  the  tax,  shows  special  cir- 
cumstances sufficient  to  justify  an  injunction.  Let  an  in- 
junction issue,  restraining  proceedings,  in  pursuance  of  the 
prayer  of  the  bill,  until  further  ordered  by  the  court. 


Edward  H.  Harris  et  al.  v.  John  McGovern  et  al. 

Circuit  Court,  District  of  Cai^ifornia. 
Jaotary  26,  1874. 

1.  San  Fbanciboo'b  Title  to  Lands  when  Pebfegtxd.  —The  title  of  the  city  of 

San  Francisco  to  its  municipal  lands  within  its  charter  limits,  as  defined 
by  the  act  of  incorporation  of  1851,  became  perfected  July  1,  1864,  under 
section  five  of  the  act  of  congress  of  that  date,  entitled  "  an  act  to  expe- 
dite the  settlement  of  titles  to  lands  in  the  State  of  California." 

2.  The  Statute  op  Limitations  of  1863  commenced  to  run  in  favor  of  the 

adverse  possession  of  such  lands,  existing  at  the  time  of  the  passage  of 
said  act  of  congress  of  July  1,  18i>4,  as  early,  at  least,  as  the  date  of  the 
passage  of  said  act. 

3.  Limitations — Disabilities. — When  the  statute  of  limitations  once  becjins 

to  run  upon  a  right  of  action  to  recover  lands,  it  is  not  interrupted  by 
the  subsequent  descent  of  such  right  of  action  to  a  party  laboring  under 
a  disability  to  sue  at  the  time  of  such  descent  cast. 
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4.  Same — Successive  Possession. — Where  the  disseizor  conveys  his  title  and 
possession,  and  his  grantee  immediately  succeeds  to  the  same  posses- 
sion, in  puiisuance  of  such  conveyance,  the  possession  of  both  consti- 
tutes one  entire  continuous  possession  for  the  purposes  of  the  statute 
of  limitations. 

Before  Sawyer,  Circuit  Judge. 

Action  to  recover  one  hundred  vara  lot  No.  19,  of  the 
Laguna  survey.  This  lot  is  within  the  charter  lines  of  San 
Francisco,  as  defined  in  the  act  of  incorporation  of  1851. 
It  lies  west  of  Larkin  street,  and  north-west  of  Johnson 
street,  and  is  within  the  limits  covered  by  the  Van  Ness 
ordinance.  On  September  25,  1848,  T.  M.  Leavenworth, 
as  alcalde,  issued  a  grant  for  this  lot  to  a  party  designated 
in  the  grant  by  the  name  of  Stephen  A.  Harris.  At  that 
time  there  was  at  San  Francisco  a  man  named  Stephen  A. 
Harris,  and  another  named  Stephen  Harris.  In  1850,  said 
Stephen  Harris  left  California,  and  never  returned.  He 
went  to  New  Jersey,  where  he  resided  several  years,  then  re- 
moved to  Illinois,  where  he  died  on  November  5, 1867,  leav- 
ing a  will,  in  which  he  devised  certain  property,  including 
siiid  lot  nineteen,  to  the  plaintiffs,  who  are  his  children,  and 
his  heirs-at-law ,  and  who  at  his  death  were  minors.  On  May 
1, 1854,  Stephen  A.  Harris,  at  San  Francisco,  by  deed  in  due 
form,  conveyed  said  one  hundred  vara  lot  to  one  Blackstone. 
The  defendants  deraign  title  to  said  lot  through  said  Black- 
stone,  and  they  and  their  grantors  have  been  in  possession, 
claiming  title  adversely  under  said  conveyance,  since  the 
spring  of  1864.  It  does  not  appear  that  any  painty  was  in 
the  actual  possession  or  occupation  of  said  premises  on 
January  1,  1855,  or  between  that  time  and  July,  1855. 
This  action  was  commenced  on  January  14,  1870.  The 
plaintiff,  Edward  Harris,  attained  his  majority  in  March, 
1869;  andLetitia  Harris  Shimer,  the  other  plaintiff,  in  May, 
1868.  The  plaintiffs  claim  title  as  devisees,  and  as  heirs  of 
said  Stephen  Harris,  who  is  claimed  to  be  the  real  party 
designated  in  the  grant  by  the  name  of  Stephen  A.  Harris, 
and  the  party  to  whom  the  grant  was  actually  made.  The 
testimony  tends  strongly  to  show  this  claim  to  be  well 
founded;  and  for  the  purposes  of  this  decision,  I  shall  as- 
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sume  the  grant  to  have  been,  in  fact,  made  to  said 
Stephen  Harris.  Defendants  set  up  the  statute  of  limita- 
tions as  one  defense. 

Wm,  Higby  and  P.  B,  Ladd,  for  plaintiffs. 

S.  M,   Wilson,  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  One  defense 
relied  on  by  defendants  is  the  statute  of  limitations.  Stephen 
Harris  was  the  party  disseized,  the  adverse  possession  under 
a  paper  title  in  all  respects  regular  on  its  face,  having  com- 
menced several  years  before  his  death.  The  statute  of  lim- 
itations of  1863  is  the  one  applicable.  (Statutes  1863,  325.) 
Under  this  statute  the  time  limited  began  to  run,  at  least 
from  the  date  of  the  act  of  congress  of  July  1, 1864,  to  settle 
land  titles  in  California,  at  which  time  the  title  of  the  city 
of  San  Francisco  to  the  municipal  lands  within  the  limits 
'embraced  by  the  Van  Ness  ordinance,  became  final.  (13 
U.  S.  stat.  at  large,  333,  sec.  5.) 

In  Montgomery  v.  Bevans,  Mr.  Justice  Field  says:  **Now, 
though  the  title  of  the  city,  as  stated  in  the  previous  opin- 
ion, is  Mexican  in  its  origin,  and  was  recognized  and  es- 
tablished by  the  decree  of  the  circuit  court  of  the  United 
States,  as  modified  by  the  act  of  congress  of  March  8,  1866, 
yet  all  adverse  interest  of  the  government  to  the  lands 
within  the  corporate  limits  of  1851,  being  released  by  the 
act  of  July  1,  1864,  the  titles  conferred  by  the  Van  Ness 
ordinance  became  perfect  legal  titles.  The  act  operated 
upon  such  titles  as  effectually  as  a  patent  would  have 
done.^'  (1  Sawyer,  Eep.,  679.)  As  the  titles  derived 
through  the  city  thus  became  final,  the  title  of  the  city  it- 
self must  have  become  final,  and  the  plaintiffs  claim  title 
through  the  city  and  the  Van  Ness  ordinance. 

The  statute,  therefore,  began  to  run  during  the  lifetime 
of  Stephen  Harris,  and  more  than  five  years  before  the 
commencement  of  this  action.  The  question  under  the 
statute  then  is,  did  the  statute,  having  once  commenced  to 
run,  continue  to  run  notwithstanding  the  death  of  Harris, 
and  the  vesting  of  the  title  and  right  of  action  in  his  minor 
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children,  or  was  the  runnis^  of  tlie  statute  suspended 
during  the  minoi'itj  and  consequent  disability  of  the  plaint- 
iffs ?  In  others  words,  is  the  case  within  the  exception  of 
the  sixteenth  section  of  the  statute,  allowing  those  who  are 
under  disability  five  years  after  the  disability  ceases  within 
which  to  commence  the  action?  Under  all  the  English 
statutes,  it  has  long  been  settled  that  the  exception  only 
applies  where  the  right  of  action  first  accrues  during  the 
disability — that  when  the  statute  once  begins  to  run,  it 
continues  to  run,  and  overrides  all  disabilities  of  every  kind 
subsequently  arising.  (Angel  on  Lim.,  sec.  477-479;  W<il^ 
den  v.  Heirs  of  GrafZj  1  Wheat.  296;  Piercer's  Lessees  v.  SeldoUr 
1  How.  37;  Den  y.  Moore,  3  Wall.  Jr.,  C-  C,  292;  Dai  v. 
Clark,  3  Green.  N.  J.,  347;  Stowell  v.  Zouch,  Plow.  353; 
Doe  V.  Jones,  4  Term.  R.,  300.)  The  construction  of  the  New 
York  statute  is  settled  in  the  same  way.  {Demaresi  v. 
Wynkoop,  3  John.  Ch.,  129;  Fleming  v.  Griswold,  3  Hill, 
85;  Beclcer  v.  Von  Valkenburg,  29  Barb.,  324-5.) 

But  counsel  for  plaintiffis  insist  that  the  statute  of  Cali* 
fornia  is  different  from  the  English  and  New  York  statutes, 
and  that  the  decisions  under  those  statutes,  consequently, 
have  no  application.  In  this  they  are  mistaken.  Section 
sixteen  of  the  statute  of  California,  as  amende<l  in  1863,  so 
far  as  it  touches  this  question,  is  an  exact  transcript  of  sec-* 
tion  sixteen  of  the  statute  of  New  York,  from  which  it  wa& 
taken.     It  is  as  follows: 

**If  the  person  entitled  to  commence  any  action  for  the 
recovery  of  real  property  *  *  *  be  at  the  time,  such 
title  shall  first  descend  or  accrue,  either.  First,  within  the 
age  of  majority,"  etc.  (Stat.  1863,  326.)  The  language  of 
the  statute  of  New  York  is:  **If  any  person  entitled  to 
commence  any  action  in  this  article  specified  *  *  *  be 
at  the  time,  such  title  shall  first  descend  or  accrue,  either," 
etc.  (Angel  on  Lim.  app.  LXII,  sec.  16.)  It  will  be  seen 
that  the  language  is  identical.  The  language  itself  is  clear, 
independent  of  authority;  it  is,  if  any  person  ** entitled" 
to  commence  an  action  be  nt  the  time,  **  such  title" — • 
that  is,  such  title,  or  right  to  commence  the  action,  refer- 
ring to  the  word  "entitled,"  in  the  language  of  the  first 
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part  of  the  clause — ''shall  first  descend  or  accrue."  It 
only  excepts  the  case  when  the  right  or  title  to  commence 
the  action  "first  descends  "  or  '*  first  accrues."  It  excepts 
only  once,  and  that  **  the  first."  Now,  in  this  case,  the 
right  or  title  to  commence  the  action  ** first  accrued"  to 
Harris,  the  ancestor,  and  not  to  the  plaintiffs.  So,  also, 
our  statute  is  substantially  a  transcript  of  the  English  stat- 
ute of  21  James  I,  which  reads:  '*If  any  person  *  *  * 
that  is  or  shall  be  entitled  to  such  writ  [that  is  to  com- 
mence such  action],  *  *  *  or  that  hath  or  shall  have 
such  right  or  title  of  entry,  be  or  shall  be  at  the  time  of 
said  right  or  title  first  descended,  accrued,  come  or  fallen 
within  the  age  of  twenty-one,"  etc.  (Ang.  on  Lim.,  sec. 
477-9,  and  appendix  IV,  sec.  II.)  The  language  in  all 
these  statutes  is  substantially  identical,  and  must  receive 
the  same  construction.  The  construction  had  long  been 
thoroughly  settled  by  judicial  decisions  when  this  provi- 
sion was  adopted  in  this  State,  and  such  construction  must 
be  presumed  to  have  been  adopted  with  the  language. 
Besides,  I  think  the  construction  con'ect. 

It  is  further  insisted  that  the  defendants  had  not,  person- 
ally, been  in  possession  during  the  entire  statutory  periods, 
and  that  they  cannot  connect  their  possession  with  the  pos- 
session of  their  grantors  in  order  to  make  up  the  full  term. 
There  is  nothing  in  this  point.  Harris  was  disseized  under 
a  claim  of  title,  as  early  as  1864,  and  the  disseizors  trans- 
ferred the  possession  acquired  by  them  with  their  title  to 
their  grantees.  The  possession  of  the  defendants  is  the 
same  as  that  of  their  grantors — the  possession  and  the  in- 
terest were  continuous.  This  principle  has  been  long  and 
repeatedly  recognized  by  the  courts  of  California.  (San 
Francisco  v.  Fidde,  37  Cal.  349.)  The  conclusion  attained 
renders  it  unnecessary  to  consider  the  other  interesting 
points  made  by  defendants.  It  results  that  the  bar  of  the 
statute  attached  before  the  commencement  of  this  action, 
and  the  defendants  are  entitled  to  judgment  and  costs. 

Let  judgment  be  entered  accordingly. 
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E.  J.  Weeks  v.  William  S*  Ladd  et  al. 
Abner  H.  Barker  v.  The  Same. 
L.  A.  Sanderson  v.  The  Same. 

Circuit  Coubt,  District  of  Oregon. 
January  2^,  1874. 

1.  AvEBMEirr  coRNXonNa  Gaubb  and  Etfxot. — ^The  complaint  alleged  that 
the  defendants  being  directors  of  The  O.  S.  N.  Co.,  by  their  false  and 
fraudulent  acts  and  representations,  depreciated  the  market  vialue  of 
the  stock  of  said  company,  and  the  plaintiff  relying  upon  the  good 
faith  of  the  defendants  was  induced  to  sell  his  stock  in  said  company 
below  its  real  value,  to  his  damage :  Hddy  on  demurrer,  that  there  was 
a  failure  to  connect  the  alleged  cause  and  effect  by  proper  averment  ;■ 
that  it  should  have  been  stated  that  the  plaintiff  was  thereby  induced  to 
sell  his  stock,  etc. 

Before  Deady,  District  Judge. 

The  demurrers  in  these  cases  were  argued  and  submitted 
together.  The  actions  were  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiffs  in  the  sale 
of  their  respective  shares  of  stock  of  the  Oregon  steam 
navigation  company,  a  corporation  formed  and  existing 
under  the  laws  of  Oregon,  for  the  purpose  of  navigating 
the  Columbia  river  and  its  tributaries.  The  damages 
claimed  in  the  first  case  are  $15,471  79;  in  the  second  one 
$19,000,  and  in  the  third  one  $56,860. 

George  H.  Williains  and  John  H.  Mitchell  for  plaintiffs. 

William  Strong,  for  defendants. 

Deady,  J.  In  Weeks'  case  the  complaint  alleges  that  the 
plaintiff  is  a  citizen  of  California,  and  that  the  defendants,  on 
August  29,  1867,  and  prior  thereto,  and  while  the  plaintiff 
was  the  owner  of  forty-two  shares  of  the  stock  of  the  O. 
S.  N.  Co.,  were  the  directors  of  said  corporation,  and  did 
by  their  false  and  fraudulent  acts  and  representations  reduce 
the  market  value  of  said  stock  sixty-two  and  a  half  per 
centum  below  its  real  value;  and  also  that  the  plaintiff, 
''being  ignorant  of  the  fraudulent  acts  of  defendants,  as 
aforesaid,  in  diverting  the  funds  of  said  company,   all  of 
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which  was  done  secretly  by  defendants,  and  in  misapplying 
them,  and  relying  upon  the  said  representations  and  state* 
ments  of  defendants,  and  upon  their  good  faith;  and  be- 
lieving their  said  statements  and  representations  so  made 
as  hereinbefore  alleged  to  be  true,  was  induced  to  sell,  and 
did  actually,  on  or  about  August  29,  1867,  sell  his  said  for- 
ty-two shares  of  stock  in  said  company  for  a  price  greatly 
below  the  real  Value  thereof  at  the  time  of  such  sale,  and 
also  greatly  below  what  it  otherwise  would  have  brought  in 
the  market  at  that  time,  had  it  not  been  for  the  wrongful 
conduct  of  the  defendants  as  aforesaid  ;  that  your  plaintiff, 
being  influenced  and  induced  as  aforesaid,  by  the  fraudu- 
lent conduct  of  the  said  defendants  as  aforesaid,  did,  at  the 
date  hereinbefore  stated,  sell,  assign,  transfer,  set  over  to 

,  absolutely,  all  his  forty-two  shares  of  stock  in  said 

corporation  for  the  price,  and  receiving  therefor  the  sum  of 
seventy-two  and  a  half  cents,  and  no  more,  on  the  dollar, 
par  value  thereof;  that  the  real  value  of  said  forty-two 
shares  of  stock  at  that  date,  to  the  owner  and  holder  there* 
of,  was  not  less  than  twenty-five  per  centum  premium  on 
the  par  value  thereof,  to  wit:  the  sum  of  $625  per  share." 

The  defendants  demur  to  the  complaint  because  :  1.  It 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and,  2.  The  action  was  not  commenced  within  the  time 
limited  by  law — two  years  after  the  cause  of  action  accrued. 

In  support  of  the  first  cause  of  demurrer,  the  defendant 
makes  the  following  points  :  1.  That  the  acts  and  repre- 
sentations of  the  defendants,  even  conceding  them  to  be 
fraudulent,  and  that  plaintiff  was  thereby  induced  to  sell 
his  stock  at  less  than  its  value,  are  not  sufficient  foundation 
lor  the  action.  2.  The  complaint  does  not  show  that  plaintiff' 
was  induced  by  these  false  acts  and  representations  to  part 
with  his  stock.  3.  That  it  should  be  averred  that  the  rep- 
resentations were  in  writing. 

Upon  the  second  of  these  points  the  argument  stands 
thus:  For  the  defendants  it  is  maintained  that,  admitting, 
as  the  demurrer  does,  the  defendants  did  the  acts  and  made 
the  representations  complained  of,  that  the  plaiutiff  be- 
lieved them  to  be  true,  and  that  they  had  the  effect  to  depre- 
ciate the  market  value  of  the  stock,  as  alleged,  still  it  does 
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not  follow  that  the  plaintiff  was  thereby  induced  to  sell  his 
stock  for  less  than  its  real  value.  There  is  a  failure  to  con- 
nect the  alleged  cause  and  effect  by  proper  averment.  For 
aught  that  appears,  the  plaintiff  may  have  been  induced  to 
part  with  his  stock  upon  considerations  altogether  different 
than  the  apparent  depreciation  of  its  value.  The  alleged 
loss  arose  from  the  sale  by  the  plaintiff  of  his  stock  for  less 
from  its  real  value,  and  unless  it  appears  from  the  complaint 
that  such  sale  was  induced,  or  caused  by  the  conduct  of  the 
defendants,  it  is  insufficient  in  this  respect. 

The  argument  for  the  plaintiff  impliedly  admits  this 
proposition,  but  insists  that  **it  does  appear  from  the  com- 
plaint that  the  plaintiff  was  induced  by  the  fraudulent  act« 
of  defendants  to  sell  his  stock." 

In  support  of  this  assertion,  reference  is  made  to  this 
allegation  in  the  complaint:  "That  your  plaintiff,  being  in- 
fluenced and  induced,  as  aforesaid,  by  the  fraudulent  con- 
duct of  the  said  defendants,  as  aforesaid,  did,  at  the  date 
hereinbefore  stated,  sell,  assign,  transfer,  set  over,"  etc. 

But  this  allegation  adds  nothing  to  the  complaint  in  this 
respect,  for  to  be  **  influenced  and  induced,  as  aforesaid," 
is  only  to  be  influenced  and  induced  as  before  stated.  Now, 
the  previous  and  only  allegation  to  which  this  "  as  afore- 
said "  relates,  does  not  state  in  terms  that  the  plaintiff  was 
induced  by  the  conduct  of  the  defendants  to  make  the  sale 
in  question,  but  only  that  he  "was  induced  to  sell,  and 
did  actually    *•    *    *    *    sell,"  etc. 

Unless,  then,  the  prior  allegation,  that  the  plaintiff  be-» 
lieved  in  and  relied  on  the  representations  of  the  defend- 
ants, necessarily  implies  that  he  was  thereby  induced  to 
sell,  etc.,  the  complaint  is  insufficient  for  want  of  such 
averment.  Without  it,  the  alleged  wrong  and  loss  are  not 
concatenated  as  causp  and  effect. 

But  the  plaintiff  does  not  maintain  that  there  is  ground 
for  such  implication,  and  I  think  it  would  be  unsafe  so  to 
conclude. 

The  immediate  inducement  to  sell  may  have  been  the 
necessity  or  desire  of  the  plaintiff  to  convert  his  stock  into 
money.     In  all  the  cases  cited  on  the  point  there  is  a  direct 
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allegation  in  so  many  words,  or  to  that  effect,  that  the  in^ 
jured  party  was  induced  by  the  conduct  of  the  other  to  do 
the  act  which  caused  the  loss  to  him. 

In  Cazeaiix  v.  Mali,  25  Barb.  583,  the  cause  and  effect  are 
connected  by  the  averment  **that  the  plaintiff  was  influ-* 
enced  thereby  in  making  the  purchases." 

In  Cross  v.  Sackett,  2  Bosw.  645,  the  allegation  is:  '*  And 
so  believing,  and  on  the  faith  and  credit  of  the  aforesaid 
false  and  fraudulent  acts,  practices  and  representations  of 
the  said  defendants,  *  *  *  *  the  said  plaintiff  did'* 
purchase  the  stock  in  question.  The  court  (p.  646)  held 
this  allegation  equivalent  to  saying  that,  "  by  these  fraud- 
ulent acts,  they  (the  defendants)  induced  the  plaintiff  to 
purchase." 

In  Gei'hard  v.  Bates,  20  Eng,  L.  &  E.  136,  the  court  say  i 
"If  the  plaintiff  had  only  averred  that  afterward,  having 
seen  the  prospectus,  he  was  induced  to  purchase  the  shares, 
objection  might  have  been  made  that  a  connection  did  not 
sufficiently  appear  between  the  act  of  the  defendant  and  the 
act  of  the  plaintiff  from  which  the  loss  arose;  but  the 
second  count  goes  on  expressly  to  aver  that  the  defendant, 
by  means  of  the  said  *  *  *  *  representations,  wrong- 
fully and  fraudulently  induced  the  plaintiff  to  become  the 
purchaser,"  etc.  Thus,  the  wrong  and  the  loss  are  clearly 
concatenated  as  cause  and  effect. 

In  Newberry  v.  Garling,  31  Barb.  131,  it  is  alleged  that 
the  plaintiff  **was  induced  by  these  representations  (the 
representations  of  the  defendant)  to  purchase." 

Upon  the  argument  and  authorities  cited  the  point  ap- 
pears to  be  well  taken.  The  argument  for  the  plaintiff 
admits  that  the  complaint  should  show  that  the  plaintiff  was 
induced  to  make  the  sale  in  question  by  means  of  the  wrong- 
ful conduct  of  the  defendants,  and  rests  solely  upon  the  bare 
assertion,  which  in  the  judgment  of  the  court  is  erroneous, 
that  the  complaint  contains  such  an  allegation. 

The  cases  cited  sitpi'a  were  cases  of  the  purchase  of  stock 
upon  false  representations  as  to  its  value  and  condition  of 
the  corporation  by  the  seller.  There  it  was  held  necessary 
to  aver  that  the  plaintiff  was  influenced  to  make  the  pur- 
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chase  by  means  of  such  representations.  "Without  this  the 
loss  sustained  by  the  purchaser  would  not  appear  to  have 
been  caused  by  the  act  of  the  seller. 

The  case  at  bar  is  one  of  the  sale  of  stock  by  the  plaintiff 
for  a  price  below  its  real  value,  upon  false  representations 
as  to  its  value  and  the  condition  of  the  corporation,  not  by 
the  other  party  to  the  sale,  but  by  third  persons,  who  were 
then  directors  of  the  corporation.  Therefore  the  allegation 
as  to  the  influence  these  representations  had  upon  the 
plaintiff  in  making  the  sale,  should  state  not  only  that  he 
was  thereby  induced  to  sell  his  stock,  but  also  to  sell  it  at 
a  price  below  its  real  value,  and  thus  incur  a  loss,  which  he 
otherwise  would  not. 

Upon  this  point  the  demurrer  is  sustained,  and  therefore 
it  is  not  necessary  to  consider  it  further. 

The  complaints  in  Sanderson  and  Barker's  cases  are  sub- 
stantially the  same  as  this,  and  the  demurrers  thereto  are 
sustained  for  the  same  reason. 


In  the  Matter  of  Julia  Lyons,  a  Bankrupt. 

District  Coxtrt,  District  of  California. 

January,  1874. 

1.  Married  Women  Adjudged  Bankrupt. — By  the  laws  of  California  a  mar- 
ried woman  living  separate  and  apart  from  her  husband  is  liable  to  suit 
on  indebtedness  contracted  by  her  while  so  living.  She  may  therefore 
be  adjudged  a  bankrupt. 

Before  Hoffman,  District  Judge. 

JV»  H.  Fijieldy  for  petitioning  creditor. 

Whitney  &  Naphialy,  for  respondents. 

Hoffman,  J.  Rendered  January  29th,  1874.  The  ques- 
tion raised  by  the  demurrei'  in  this  case  is  whether  the  re- 
spondent, being  a  married  woman,  is  liable  on  a  contract 
to  pay  rent,  and  if  she  has  committed  an  act  of  bankruptcy, 
can  be  fid  judged  bankrupt. 
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It  appears  that  the  husband  of  the  respondent  has  long 
since  renounced  and  abandoned  all  his  marital  rights  and 
duties.  For  twelve  years  Mrs.  Lyons  has  lived  separate, 
and  apart  from  him,  supporting  herself  and  her  minor  chil- 
dren by  her  own  exertions. 

In  the  course  of  her  business  as  keeper  of  a  lodging-house, 
she  has  contracted  an  indebtedness  for  rent,  and  being  so 
indebted,  and  in  contemplation  of  bankruptcy  and  insol- 
vency, has  made,  as  is  alleged,  an  assignment  of  her  prop- 
erty, in  fraud  of  the  bankrupt  act. 

It  is  urged  by  the  respondent's  counsel  that  the  contract 
of  a  married  woman  for  the  payment  of  money  is  void,  and 
that  the  petitioning  creditor  has  no  debt  which  the  court 
can  recognize. 

On  this  point  numerous  authorities  are  cited.  But  as 
they,  for  the  most  part,  are  decisions  under  the  act  of  April 
17,  1850,  and  the  amended  act  of  May  12,  1862,  no  examin- 
ation of  them  is  necessary.  The  decision  of  the  question 
before  us  turns  upon  the  force  and  effect  to  be  given  to  the 
act  of  March  9,  1870.     (Laws  of  1870,  p.  226.) 

The  first  three  sections  of  that  act  are  as  follows  : 

Section  1.  ''The  earnings  of  the  wife  shall  not  be  liable 
for  the  debts  of  the  husband." 

Section  2.  **  The  earnings  and  accumulations  of  the  wife 
and  her  minor  children  living  with  her,  or  being  in  her  cus- 
tody, while  the  wife  is  living  separate  and  apart  from  her 
husband,  shall  be  the  separate  property  of  the  wife." 

Sections.  **The  wife,  while  living  separate  and  apart 
from  her  husband,  shall  have  the  sole  and  exclusive  control 
of  her  separate  property,  and  may  sue  nnd  be  sued  without 
joining  her  husband,  and  may  avail  herself  *of,  and  be  sub- 
ject to,  all  legal  process  in  all  actions,  including  actions  con- 
cerning her  real  estate." 

The  fourth  section  prescribes* the  mode  in  which  she  may 
convey  her  real  estate. 

The  object  of  these  enactments  is  apparent. 

It  was  to  secure  to  the  wife,  when  abandoned  by  her  hus- 
band, the  fruits  of  her  own  industry,  and  to  enable  her  to 
support  herself  and  children  out  of  her  earnings  and  accu- 
mulations, free  from  his  interference  or  molestation. 
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For  this  purpose  her  earnings  and  accumulations,  which 
at  common  law  belonged  to  her  husband,  are  declared  her 
separate  property,  and  her  rights  in  respect  of  such  property 
are  carefully  defined. 

She  is  to  have  the  sole  and  exclusive  control  of  it;  she 
may  separately  sue  or  be  sued,  and  may  avail  herself  of> 
and  be  subject  to,  all  legal  process  in  all  actions. 

That  the  principal  intention  of  the  legislature  was  to  pro- 
tect deserted  wives  in  their  just  rights,  and  not  to  impose 
upon  them  additional  liabilities,  is  admitted.  For  this  pur* 
pose  they  were  placed  in  the  position  of  quasi  femmes  sole, 
and  were  granted  all  the  powers  necessary  to  enable  them 
to  earn  their  own  livelihood,  and  to  retain  and  enjoy  the 
fruits  of  their  industry. 

But  to  accomplish  this  object,  it  was  evidently  necessary 
to  create  new  liabilities,  as  well  as  to  confer  new  rights. 

The  capacity  to  sue  for  moneys  earned  by  or  due  to  her 
was  clearly  indispensable  to  enable  the  wife  to  attain  the 
object  contemplated  by  the  law. 

Justice  and  reason,  and  even  her  own  interests,  dor- 
manded  that  she  should  herself  be  liable  for  all  debts  con- 
tracted by  her.  For,  without  such  liability,  how  could  she 
obtain  the  credits  usually  necessary  in  the  conduct  of  any 
business,  and  what  could  be  said  of  the  morality  of  a  law 
which  should  announce  to  a  woman  that  for  all  debts  and 
demands  due  to  her  she  shall  have  the  right  to  sue  and  en- 
force payment,  but  as  to  debts  due  by  her  she  may  plead 
her  coverture  as  a  conclusive  bar  to  the  action. 

The  separate  property  of  a  married  woman  has,  on  gen- 
eral principles  of  equity,  been  held  liable  for  debts  con- 
tracted in  respect  to  it,  or  in  and  about  its  management  and 
improvement.  The  act  of  1870  created  a  new  species  of 
separate  property  in  the  earnings  and  accumulations  of  the 
wife,  while  separated  from  her  husband. 

The  equitable  principles  already  adopted  by  the  courts, 
and  usually  enforced  by  statute,  required  that  this  new 
species  of  separate  property  should  be  liable  for  debts  in- 
curred in  its  creation  or  management,  and  in  the  course  of 
the  business,  the  proceeds  of  which  the  statute  enables  the 
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wife  exclusively  to  enjoy.  Further  discussion,  however,  is 
needless,  as  the  language  of  the  act  is  too  explicit  to  be 
mistaken.  It  enacts  that  the  wife  separated  from  the  hus- 
band ''may  sue  and  be  sued,  and  that  she  shall  be  subject 
to  all  legal  process  in  all  actions." 

This  language  is  obviously  inconsistent  with  any  exemp- 
tion from  liability  to  suit  for  a  just  debt  on  the  pretext  that, 
being  a  married  woman,  her  contracts  for  the  payment  of 
money  are  void. 

The  respondent  being  thus  found  to  have  incurred  a  valid 
indebtedness  and  a  liability  to  be  sued  therefor,  as  if  a 
femrne  sole,  she  may,  if  she  has  committed  an  act  of  bank- 
ruptcy, be  adjudged  a  bankrupt.  (Hilliard  on  bankruptcy, 
p.  49;  Avery  and  Hobbs  on  bankruptcy,  pp.  33-4;  In  re 
Kinkead,  7  N.  B.  E.  p.  439.) 

The  demurrer  is  overruled,  and  the  respondent  allowed 
ten  days  to  answer  the  petition. 


William  Boyle  v,  A.  B.  HiNps, 

Circuit  Court,  District  of  California. 
February  2,  1874. 

1.  Pbbfect  Mexican  Grants. — "Where  the  holder  of  a  perfect  Mexican  grant 

has  presented  his  graut  to  the  board  of  land' commissioners  for  confir- 
mation, nnder  the  act  of  congress  of  1851,  and  had  it  confirmed,  sar- 
veyed,  and  patented,  the  final  decree  and  patent  are  conclusive  as  to  the 
extent  of  the  grant. 

2.  SABfE. — ^Where  a  Mexican  grant  is  presented  to  the  board  of  land  commis- 

sioners for  confirmation,  coufiimed,  finally  surveyed,  and  patented  in 
accordance  with  the  final  survey,  all  questions  determined  become  res 
adjudicata  bet-ween  the  parties  to  the  proceeding  and  their  privies. 

3.  Same. — The  proceedings  of  the  board  of  land  commissioners  for  confirma- 

tion of  Mexican  grants  are  judicial  in  their  character,  and  have  the  same 
effect  as  other  judicial  proceedings. 

4.  Same. — Where  the  claimants    submit  to    the  decree    of  the   board  of 

land  commissioners,  and  no  appeal  is  taken,  the  decree,  final  survey 
and  patent  in  pursuance  thereof,  have  the  same  force  and  effect  as  if  the 
decree  had  been  rendered  by  the  supreme  court  an  app^al»  and  are  con- 
clusive upon  the  rights  of  all  pailies  to  the  proceeding  and  their  privies. 
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Before  Salter,  Circuit  Judge. 

The  Mexican  government  in  1839  granted  a  rancho  called 
*' Estero  Americano"  to  Edward  Manuel  Mcintosh.  The 
grant  was  for  two  square  leagues,  within  certain  designated 
boundaries  embracing  six  or  more  square  leagues.  It  con- 
tained the  usual  provisions  for  measuring  the  land,  and 
leaving  the  surplus  to  the  nation.  The  grant  was  approved 
by  the  department  assembly.  Afterward,  juridicial  posses- 
sion was  given  by  J.  F.  Leese  as  first  alcalde  of  the  juris- 
diction within  which  the  land  granted  was  situated.  The 
juridical  possession  is  in  all  respects  regular  and  in  due 
form.  The  juridical  possession,  instead  of  being  limited 
to  two,  embraces  at  least  six  square  leagues.  Prior  to  1850 
Mcintosh  conveyed  his  grant  to  Jasper  O'Farrell,  who,  in 
1852,  presented  the  grant  for  confirmation;  and  it  was 
subsequently  confirmed  to  the  extent  of  two  leagues  only, 
surveyed  and  patented — the  patent  covering  about  two 
leagues.  OTarrell  took  his  patent  without  objection,  and 
placed  it  on  record  in  the  recorder's  office  of  Sonoma  county. 
The  land  in  question  lies  within  the  juridical  possession 
given  to  Mcintosh,  but  without  the  limits  of  the  final  sur- 
vey, and  the  patent  issued  to  OTarrell.  Whateyer  title 
OTarrell  had  under  the  grant  has,  since  the  commencement 
of  proceedings  for  confirmation,  passed  to  the  plaintiff  by 
proper  conveyances.  After  the  issue  of  the  said  patent  to 
OTarrell,  in  pursuance  of  the  decree  of  confirmation,  the 
United  States  issued,  in  due  form,  to  the  defendant  Hinds, 
as  a  pre-emptioner,  a  patent  to  the  land  in  controTersy;  and 
he  was  in  possession  at  the  commencement  of  this  action, 
claiming  title  under  said  patent. 

Parker  &  Roche,  for  plaintiff. 

George  Pearce,  for  defendant. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  The  plaint- 
ifi'  claims  that  Mcintosh  had  a  perfect  Mexican  title,  and  that 
it  was  unnecessary  for  his  grantee,  OTarrell,  to  present  his 
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claim  for  confirmation;  that,  his  title  being  perfect,  congress 
had  no  constitutional  power  to  deprive  him  of  his  land  in 
case  of  his  failure  to  present  his  claim  under  the  act  of  1851. 
Minium  v.  Brower,  24  Cal.  644,  is  relied  on  as  authority  for 
this  position.  Under  the  view  I  take,  it  may  be  conceded 
that  it  was  unnecessary  to  present  the  claim  ;  but  the  claim- 
ant did  present  his  grant,  and  submit  it  to  examination, 
and  asked  its  confirmation  under  the  act  of  congress.  The 
questions  as  to  the  genuineness  and  extent  of  the  grant 
were  litigated  between  the  government  and  the  claimant 
before  a  tribunal  having  jurisdiction  to  determine  them. 
The  grant  was  confirmed  to  the  extent  of  two  square  leagues, 
and  no  more.  The  juridical  possession  was  put  in  evidence, 
and  the  extent  of  the  land  to  which  the  claimant  was  en- 
titled in  fact  determined.  The  claimant  did  not  appeal, 
and  the  determination  became  final.  He  had  a  right  of 
appeal  under  the  act,  and  could  have  gone  from  court  to 
court,  and  ultimately  had  the  question  directly  adjudicated 
by  the  supreme  court  of  the  United  States  in  that  proceed- 
ing, whether  he  had  a  title  to  the  full  extent  of  the  jurid- 
ical possession  or  not.  The  same  courts  would  then  have 
passed  upon  his  title  in  a  direct  proceeding  to  establish  his 
claim  to  the  whole,  that  are  now  called  upon  to  determine 
the  same  question  collaterally.  The  law  afforded  him  tribu- 
nals io  determine  this  very  question  between  him  and  the 
United  States.  The  very  object  of  the  law  was  to  defini- 
nitely  ascertain  what  land  belonged  to  Mexican  grantees, 
and  what  to  the  United  States,  in  order  that  the  United 
States  might  dispose  of  that  which  it  owned  to  other  par- 
ties. The  owner  of  the  grant  availed  himself  of  the  right 
afforded  by  the  act  of  congress,  and  the  question  between 
him  and  the  United  States  was  litigated  and  determined. 
If  he  had  appealed  to  the  supreme  court  in  that  proceed- 
ing— a  direct  proceeding  to  determine  the  validity  and  extent 
of  the  grant,  the  amount  of  land  to  which  he  was  entitled 
under  his  perfect  grant,  if  it  be  such — ^and  the  supreme 
court  had  determined  that  he  must  be  limited  to  two  leagues, 
I  apprehend  that  the  same  question  could  not  be  litigated 
35 
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over  again  collaterallv  in  the  same  or  other  courts.  The 
same  questions  now  raised  could  just  as  well  have  been 
presented  then  as  now.  The  land  commission  and  the 
courts  on  appeal  had  jurisdiction  to  determine  them.  Thej 
were  embraced  within  the  issues,  and  actually  litigated  and 
determined.  The  fact  that  the  claimant  did  not  appeal  can« 
not  affect  the  question.  If  he  chose  to  accept  the  decision 
of  the  inferior  tribunal,  he  is  bound  by  it.  (Oray  v.  Dough-- 
erty,  25  Cal.  266;  Gariooo^l  v.  Garwood,  29  Cal.  515.)  Be- 
sides, the  fifteenth  section  of  the  act  of  1851  makes  the 
adjudication  final  between  the  government  and  the  claimant, 
and  it  must  be  regarded  as  rt»  adjudicata.  The  proceedings 
ending  in  a  decree  limiting  the  confirmee  to  two  leagues  are 
clearly  judicial.  The  survey  and  patent  but  carry  out  the 
decree  of  confirmation.  The  patent  is  the  final  authentic 
record  of  the  proceeding,  and  is  conclusive  evidence  be- 
tween the  parties  of  the  extent  of  the  grant  and  the  corFect* 
ness  of  the  location. 

This  appears  to  me  to  be  the  result  upon  authority,  as 
well  as  upon  principle,  where  the  claimant  under  a  Spanish 
grant,  whatever  the  character  of  the  grant  may  be,  has  pre^ 
sented  his  claim,  litigated  it  with  the  government  in  the 
tribunals  provided  for  the  purpose,  and  had  the  genuine^ 
ness  and  extent  of  the  grant  determined.  The  following 
authorities  lead  to  this  conclusion:  Leesev,  dark,  20  Cal. 
423;  18  lb.  671;  Thchemachery,  Tkomjmn,  18  Cal,  26;  Bemxl 
V.  Federy,  3  Wall,  491-2;  RodriguesY.  United  States,  I  WbH. 
691;  Ti^eadtoay  v.  Seniple,  28  Cal.  655. 

Judgment  must  be  rendered  for  defendant  with  costs, 
and  it  is  so  ordered. 


A.  A.  Cohen  v.  T,  G.   Phelps,  Collector. 

CiRcurr  CouBT,  District  of  Califorkia. 
February  3,  1874. 

1.  Beyknus  Act  of  1842. — Section  twenty  of  the  act  of  congress  of  1842» 
to  provide  revenue  from  imports,  etc.  (5  Stat.  565),  in  relation  to  duties 
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on  non-ennmented  articles,  is  not  repealed  by  the  aot  of  1864,  to  in- 
crease duties  on  imports,  etc.  (13  Stat.  202.) 

2.  Samk. — Said  section  twenty  of  the  act  of  1842  being  still  in  force,  it  af- 

fords a  rule  of  construction  for  determining  nnder  which  head  of  arti- 
cles qpeeifically  enumerated  in  the  act  of  1864,  articles  not  speeiflcally 
mentioned  by  name  in  said  act  are  to  be  classed. 

3.  Retxnub  Act  of  1864. — Under  section  three  of  said  act  of  1864,  construed 

in  connection  with  said  section  twenty  of  the  act  of  1842,  **  fish  plates  *' 
are  to  be  classed  nnder  the  head  of  " wronght-iron  railroad  chairs," 
which  are  subject  to  a  duty  of  two  cents  per  pound;  and  not  under  the 
head  of  "  all  manufactures  of  iron  not  otherwise  provided  for,'^  subject 
to  a  duty  of  thirty-five  per  cent,  ad  txdorem. 

Before  Sawteb,  Circuit  Judge. 
CuUer  McAUiateTf  for  plaintiff. 
L.  D.  Latimer,  U.  S.  District  Attorney,  for  defendant. 

Sawteb,  Circuit  Judge.  The  sum  sued  for  is  the  differ- 
ence between  two  cents  per  pound  and  thirty-five  per  cent., 
ad  valoh'em,  on  a  quantity  of  ''  fish  plates,"  paid  by  the  plaint- 
iff under  protest  to  the  defendant  as  collector  of  the  port  of 
San  Francisco. 

The  defendant  claims  that  section  tweniy  of  the  act  of 
1842  is  still  in  force;  that  the  fish  plates  not  being  specifi- 
cally named  in  the  act  of  1864,  are  non-enumerated  articles 
within  the  meaning  of  said  section  twenty,  most  resembling 
**  wrought-iron  railroad  chairs,"  and  as  such  subject  to  the 
duty  of  two  cents  per  pound  imposed  on  the  latter  by  the 
act  of  1864. 

The  plaintiff,  on  the  other  hand,  insists  that  they  are 
enumerated  in  the  act  of  1864,  under  the  head  of  '*  manu- 
factures of  iron,  not  otherwise  provided  for,"  and  only  sub- 
ject to  a  duty  of  thirty-five  per  cent.,  ad  valorem. 

Section  three  of  the  act  of  1864  (13  Stat.,  203-4)  provides 
that  ^' there  shall  be  levied,  collected  and  paid  on  the  goods, 
wares  and  merchandise  herein  enumerated  and  provided 
for,"  *  *  *  ^e  following  duties  and  rates  of 
duty,  that  is  to  say         *        *        *  "on  wrought  iron 

railroad  chairs,  two  cents  per  pound,"         *        *        * 
"on  all  manufactures  of  iron,  not  otherwise  provided  for, 
thirty-five  per  cent.,  ad  valoi^em.^       *       *       *       Section 


532  Cohen  v.  Phelps.  [Cir.  Ct. 


opinion  of  the  Court — Sawyer,  C.  J.  February, 

twenty-two  provides  ''that  all  acts  and  parts  of  acts  re- 
pugnant to  the  provisions  of  this  act  be  and  the  same  are 
hereby  repealed."     (lb.  216). 

Section  twenty  of  the  act  of  1842  provides  ''that  there 
shall  be  levied,  collected  and  paid,  on  each  and  every  non- 
enumerated  article,  which  bears  a  similitude  either  in  ma- 
terial, quality,  texture,  or  the  use  to  which  it  may  be  ap- 
plied, to  any  enumerated  article  chargeable  with  duty,  the 
same  rate  of  duty  which  is  levied  and  charged  on  the  enu- 
merated article  which  it  most  resembles  in  any  of  the  par- 
ticulars before  mentioned." 

It  is  clear  to  my  mind,  and  it  is  conceded  as  a  fact  by  the 
parties,  that  fish  plates  bear  a  similitude,  in  material^ 
quality,  texture  and  the  use  to  which  they  are  applied,  to 
"  wrought-iron  railroad  chairs,"  within  the  meaning  of  said 
section  twenty.  The  only  questions,  then,  are,  is  section 
twenty  of  the  act  of  1842  still  in  force,  and  are  the  fish 
plates  in  question  ^'enumerated  and  provided  for,  within 
the  meaning  of  the  words  as  used  in  section  three  of  the  act 
of  1864,  in  the  terms  'manufactures  of  iron,  not  otherwise 
provided  for?' — or  are  they  embraced  by  the  provision  for 
wrought  iron  railroad  chairs?"  The  words,  "not  otherwise 
provided  for,"  must  have  some  force. 

These  questions,  it  appears  to  me,  are  determined  by  the 
supreme  court  in  the  case  ol  Stuart  v.  Maxwell,  16  How. 
168,  arising  under  the  act  of  1846« 

The  questions  in  that  case  are  precisely  similar,  although 
arising  upon  a  different  article. 

Section  three  of  the  act  of  1846  provided  that  there  should 
be  levied  and  collected  on  "all  goods,  wares  and  mer^ 
chandise  imported  from  foreign  countries^  and  not  specially 
provided  for  in  this  act,  a  duty  of  twenty  per  cent.,  ad 
valorem.''  (9  Stat.,  43.)  In  another  section  it  was  provided 
that  on  certain  goods  there  shall  be  collected  a  duty  of 
twenty-five  per  cent.,  ad  valorem,  among  which  are  "manu- 
factures composed  wholly  of  cotton  not  otherwise  provided 
for."  (lb.  47,  schedule  D.)  And  section  eleven  provided, 
"that  all  acts  and  parts  of  acts  repugnant  to  the  provisions 
of  this  act  be  and  the  same  are  hereby  repealed."    The 
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goods  upon  which  twenty-five  per  cent,  was  demanded  and 
collected  were  "mannfactutes  of  linen  and  cotton,"  and 
therefore  not  "manufactures  composed  wholly  of  cotton." 
There  was  no  enumeration  by  name  in  the  act  of  ''manu- 
factures of  linen  and  cotton,"^  and  no  enumeration  to  de- 
scribe it  except  the  words  ''manufactures  composed  wholly 
of  cotton."  It  was,  therefore,  insisted  by  the  owners  that 
the  goods  came  under  the  provision  of  section  three, 
**  goods  *         *         *  not  specially  provided  for  in 

this  act.''  But  the  supreme  court  held  that  section  twenty 
of  the  act  of  1842  was  not  repealed  by  the  act  of  1846,  and 
that  the  act  of  1846  was  to  be  read  as  though  section  twenty 
of  the  act  of  1842  was  a  part  of  it,  and,  therefore,  that  the 
goods  in  question  were  "specially  provided  for"  in  the  act 
under  the  name  of  "manufactures  composed  wholly  of 
cotton."  In  other  words,  section  twenty  is  to  be  regarded 
as  furnishing  a  definition  of  terms,  or  rather  a  rule  for  con- 
struction designed  to  cover  unknown  or  overlooked  articles, 
by  which  they  are  classed  with  those  specifically  and  in- 
dividually named  to  which  they  bear  the  gi^eatest  similitude. 
Mr.  Justice  Nelson  decided  a  similar  question  in  the 
same  way  in  Morlot  v.  Latvrencey  1  Blatch.  609;  Boss  v. 
Peaseke,  2  Curtis  C.  C.  499;  and  Field  v.  Scliell,  6  Blatch. 
1,  are  to  the  same  effect.  As  we  have  seen  the  language  of 
the  repealing  clauses  in  the  acts  of  1846  and  1864,  is 
identical,  and  the  construction,  of  course,  must  be  the 
same.  The  provision  of  section  twenty  of  the  act  of  1842 
is  in  no  respect  repugnant  to  any  provision  in  the  act  of 
1864.  If  it  constituted  one  of  the  sections  of  the  act  it 
would  not  be  inconsistent  with  any  other  provision  in  it. 
The  section  is,  therefore,  still  in  force  as  a  part  of  the 
revenue  laws  of  the  United  States,  and  is  to  be  read  in  con- 
nection with  the  provisions  of  the  act  of  1864.  It  affords  a 
rule  of  construction  for  terms  applied  to  specific  articles, 
and  substantially  says  that  a  non-enumerated  article,  that  is 
to  say,  an  article  not  designated  by  its  specific  name,  shall 
be  classed  under  the  name  of  that  article  specifically  named 
to  which  it  bears  most  resemblance  in  material,  quality, 
texture,  or  the  use  to  which  it  is  applied.     Fish  plates  ar 
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not  sp^eificallj  named,  and  are,  therefore,  not  enumerated. 
'*  Wronght-ir on  railroad  chairs  "  are  specifically  named  or 
enumerated.  Both  are  made  of  wronght-iron,  and  both  are 
used  for  the  same  purpose — for  connecting  and  retaining  in 
position  the  rails  of  a  railroad  track.  The  fish  plates  are 
in  practice,  substituted  for  the  wrought'iron  railroad  chairs. 
Thej  are,  therefore,  of  precisely  the  same  material  and 
texture,  and  are  applied  to  the  same  uses,  and  the  term, 
"  wrought-iron  railroad  chairs,"  construed  by  the  rule  fur- 
nished by  the  proyisions  of  said  section  twenty  for  the  pur- 
poses  of  revenue,  includes  the  fish  plates.  They  are,  then, 
•* otherwise  provided  for,"  and  consequently  not  included 
in  the  general  sweeping  residuary  clause,  ''all  manufactures 
of  iron,  not  otherwise  provided  for." 

The  eases  of  V.  8.  v.  V.  8.  Telegraph  Co.,  7  Int.  Rev. 
Bee.  141,  and  Fish  v.  Smyth,  15  Int.  Bev.  115,  are  distin- 
guishable,  and  are  distinguished  from  the  cases  before 
cited.  There  was  tto  article  specifically  enumerated  in  the 
act  under  the  name  of  which  the  goods  could  be  classed 
other  than  the  general  one  under  which  the  learned  judge 
classed  them.  However  that  may  be,  the  language  of  the 
statute  of  1846,  construed  by  the  supreme 'court  in  Stewari 
V.  MaxtceU,  is  substantially  identical  with  that  in  the  act  of 
1864,  now  under  consideration,  and  this  case  does  not  ap- 
pear to  me  to  be  distinguishable.  The  decision  of  the 
supreme  court  is  controlling,  and  the  principle  established 
by  it,  as  it  seems  to  me,  is,  that  any  article  not  mentioned 
by  its  specific  name  in  the  act  of  1846,  or  subsequent  acts, 
and  which  can  be  classed  under  the  name  of  anv  other 
article  specifically  mentioned  in  the  act,  construed  by  the 
rule  furnished  by  section  twenty  of  the  act  of  1842,  is  a 
non-enumerated  article  within  the  meaning  of  that  section, 
and  must  be  classed  under  the  latter  name.  Such  would 
undoubtedly  be  the  construction  of  section  twenty,  had  it 
been  re-incorporated  in  each  of  the  subsequent  acts  referred 
to,  and  as  it  is  a  part  of  the  revenue  laws  still  in  force,  it 
must  be  construed  as  if  so  incorporated. 

There  must  be  judgment  for  defendant  with  costs,  and  it 
is  so  ordered. 
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A.  J,  Nicklin  v.  W.  T.  Wythe  Et  al. 

CiRCtjrr  Court,  Distbic^t  of  Oregon. 
February  9,  1874. 

!•  BEsniiiiNa  Tbuev.— G.  cobveyed  lots  one  and  two  in  the  town  of  8a1em 
to  W.,  and  ih  consideration  of  such  conveyance,  said  W.  and  wife  after- 
ward conveyed  to  said  G.  lands  belonging  to  said  wife,  in  exchange  for 
said  lots  obe  and  two  :  Eeld,  that  in  the  absence  of  evidence  to  show 
that  the  oonveyahce  of  lots  one  and  two  was  made  to  W.  with  the  as- 
sent of  his  wife,  there  was  a  resulting  trust  in  her  favor,  and  her  subse- 
quent vendees  are  entitled  to  a  decree  against  the  heirs  of  W.  for  a  con- 
veyance of  the  legal  title. 

Before  SawyeH,  Circuit  Judge,  and  Deady,  District  Judge. 

Bill  in  equity  to  obtain  the  conveyance  of  the  legal  title 
to  certain  lots  in  Salem,  Oregon.  The  facts  appear  in  the 
opinion  of  the  court. 

James  (7.  Chapman,  for  complainants. 

A.  C.  Gibbsy  B.  Williams  and  W.  W.  Thayer,  for  defend- 
ants. 

By  the  court.  Sawyer,  Circuit  Judge.  William  H.  Wilson 
and  his  wife,  Cloe  A.  Wilson,  resided  upon  a  tract  of  land 
in  Marion  county,  Oregon,  from  1844  to  July  28,  1853,  and 
in  all  respects  performed  the  acts  ^j^quired  under  the  act  of 
congress  of  September  27,  1860,  commonly  called  the  **  do- 
nation act,"  to  entitle  them  to  a  patent  from  the  United 
States.  In  1862  patents  accordingly  issued,  by  which  the 
northern  half  was  granted  by  the  United  States  to  said  Cloe 
A.  Wilson,  and  the  south  half  to  said  William  H.  Wilson. 
Said  Wilson  and  wife  laid  off  a  portion  of  said  land  into 
blocks  and  lots,  constituting  a  part  of  the  city  of  Salem. 
Lots  one  and  two,  the  land  in  controversy,  are  a  part  of  the 
land  so  laid  out  into  city  lots,  and  are  situate  in  the  said 
north  half  of  said  land  claim,  and  within  the  part  so  patented 
to  said  Cloe  A.  Wilson.  Said  Wilson  and  wife,  by  deed 
duly  executed,   conveyed  said  two  lots  to  L.  F.  Grover. 
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Grover  subsequently  conyejed,  as  stated  in  the  stipulation 
of  the  parties,  as  follows,  to  wit  : 

•*  That  on  the  13th  day  of  February,  1856,  by  deed  of  that 
date,  the  said  L.  F.  Grover  conveyed  said  lots  one  and  two 
(the  lots  in  controversy)  to  said  William  H.  Wilson;  and  in 
consideration  of  said  last  conveyance,  the  said  William  H, 
Wilson  and  Cloe  A.  Wilson,  conveyed  to  said  I>.  P.  Grover 
lands  belonging  at  that  time  to  said  Cloe  A.  Wilson,  to  wit : 
a  portion  of  the  north  half  of  said  donation  land  claim, 
which  last  conveyance  was  made  by  deed  of  date,  to  wit: 
the  16th  day  of  February,  1856,  and  in  exchange  for  the 
said  lots  one  and  two." 

Afterward,  and  after  the  death  of  her  husband,  said  Cloe 
A.  Wilson,  as  stipulated,  conveyed  said  lots  for  their  full 
value  to  Daniel  Waldo,  and  said  title  of  Cloe  A.  Wilson  and 
Daniel  Waldo,  by  proper  mesne  conveyances,  became 
vested  in  the  complainants  before  the  commencement  of 
this  suit.  The  defendants,  other  than  W.  T.  Wythe,  who 
is  the  husband  of  L.  Bell  Wythe,  are  children,  and  a  por- 
tion of  the  heirs^at-law  of  said  W.  H.  Wilson,  deceased, 
and  claim  title  as  such« 

The  fact,  then,  is,  that  the  conveyance  of  Mrs.  Wilson's 
separate  property  was  the  consideration  for  the  conveyance 
of  the  property  in  controversy  by  Grover  to  her  husband, 
William  H.  Wilson.  There  was  an  exchange  of  property. 
The  property  exchanged,  the  consideration  of  Grover's  con- 
veyancci  was  furnished  by  one  party,  and  the  conveyance 
taken  in  the  name  of  another.  There  was,  we  think,  under 
the  authorities,  a  resulting  trust  in  favor  of  Mrs.  Wilson. 
(Story's  Eq.  Jur.  sec  1201,  and  cases  cited;  Bider  v.  KiddeU, 
10  Yes.  jr.  336;  and  numerous  cases  cited  in  note,  Sumner's 
Ed.;  Finch T.  Fiiichy  15  Ves.  50;  Boydy,  McLean^  1  John. 
Ch.  682;  Bolafiyrdy.  Burr,  2  Id.  405;  Steene  v.  Sieene,  5 
Id.  1.) 

We  do  not  think  a  gift  by  the  wife  to  the  husband,  or  a 
conveyance  in  consideration  of  love  and  affection,  can  be 
properly  inferred  from  the  stipulated  facts.  Perhaps  such 
might  be  the  case  had  the  husband's  property  been  given 
in  exchange  for  other  property,  and  the  deed  for  the  prop- 
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erty  received  had  been  taken  by  his  direction,  in  the  name 
of  his  wife.  But  there  is  nothing  to  show  that  the  lots  in 
controversy  were  deeded  to  the  husband  by  the  direction 
or  with  the  assent  of  the  wife.  There  is  no  evidence  on 
this  point  beyond  the  mere  fact  of  the  conveyances  being 
made,  the  one  in  consideration  of  the  other,  the  deeds 
bearing  different  dates. 

The  law  protects  the  conveyances  by  the  wife  of  her 
property  with  great  solicitude.  They  are  guarded  by  many 
provisions,  in  order  to  secure  perfect  freedom  of  action, 
unaffected  by  undue  influence  on  the  part  of  the  husband. 
And  especially  are  transactions  by  which  the  separate  prop- 
erty of  the  wife  is  transferred  to  the  husband  jealously 
scrutinized,  in  consequence  of  her  liability  through  affec- 
tion, or  other  undue  influence,  to  be  overreached  and  im- 
properly despoiled  of  her  estate.  It  is  in  accordance  with 
the  general  course  of  domestic  transactions  in  this  country 
that  the  husband,  being  the  head  of  the  family,  transacts 
the  business  even  of  the  wife.  He  is  usually  the  ai^tive 
party.  Although  there  is  no  evidence  on  the  subject,  it  is 
not  at  all  improbable  but,  on  the  contrary,  it  is  highly 
probable,  that  the  husband  in  this  case  attended  to  the 
business,  and  took  the  deed  in  return  for  the  property  of 
the  wife,  without  any  examination  on  her  part  as  to  its 
contents.  Such  would  be  extremely  likely  to  be  the  course 
of  the  transactions.  In  view  of  the  general  principles  of 
the  law,  its  extreme  solicitude  in  guarding  the  dealings 
between  husband  and  wife,  whereby  the  property  of  the  lat- 
ter becomes  vested  in  the  former,  we  think,  at  least,  there 
ought  to  be  some  satisfactory  evidence  beyond  the  mere 
fact  that  the  deed  of  Grover  was  made  to  the  husband,  to 
indicate  that  the  wife  assented  to  the  transaction,  and  in- 
tended to  invest  the  title  to  her  property  in  her  husband. 
There  should  be  affirmative  evidence  that  her  assent  was 
given  in  some  legal  mode.  There  is  nothing  to  justify  us 
in  adopting  this  view.  We  think  there  was  a  resulting  trust 
in  favor  of  the  wife,  and  that  her  subsequent  vendees  are 
entitled  to  a  decree  against  the  defendants  for  a  conveyance. 
Let  a  decree  be  entered  accordingly. 
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Eliza  E.  Roff,  Administratrix^  v.  A.  D.  Wasp 

ET    AL. 

CiBcuilf  CoTJBT^  District  of  Oregoh. 
Febbdaby  9,  1874. 

1.  Salyaok  Owmkbs  akd  Gbkw. — The  master  atu)  owners  of  the  tug  AtHoria 

claimed  and  received  $5,000  from  the  barkentine  FaXkinhtrg  and  her 
cargo  for  salvage  serviee  on  the  Columbia  river,  which  sum  ^as  paid  hj 
the  ow'ners  of  said  barkentine  i£nd  cargo  in  full  of  such  services,  after  a 
general  and  particular  average  of  the  loss,  but  fhe  cttow  of  the  tug  did 
not  at  the  time  make  any  formal  claim  for  salvage,  or  expressly  authorize 
the  master  or  owners  to  make  one  for  them,  but  afterward  brought  suit 
agaiust  the  latter  for  their  proper  share  of  said  salvage :  Rdd,  That  the 
master  and  owners  of  the  tug  have  the  general  charge  of  the  claim  for  sal- 
yage,  and  that  the  bill  presented  by  them  in  the  name  of  the  "  steam -tug 
Astoria  and  owners  for  salvage  service,"  must  be  construed  as  covering 
the  services  of  the  crew,  who,  together  with  the  vessel  and  its  machinery, 
constituted  the  efficient  agency  that  performed  the  salvage  service. 

2.  DisTBtBUiioN,  DiscBBTioN. — The  distribution  of  salvage  money  depends 

largely  upon  the  sound  discretion  of  the  judge,  guided  by  the  ciroum-* 
stances  of  the  case,  and  where  the  decree  of  the  court  below  is  not  mani-- 
festly  erroneous,  in  this  respect^  it  will  be  affirmed. 

Before  SaWyer,  Circuit  Judge. 

Appeal  from  the  decree  of  the  district  court  in  a  case  of 
salvage.  The  facts  are  sufficiently  stated  in  the  first  bead 
note  and  the  opinion. 

William  Strong  and  W.  W^  Page^  for  appellants^ 

Jno.  A4  Woodward,  for  rei^pondents« 

Sawyer,  Circuit  Judge.  There  can  be  no  doubt  that  the 
services  rendered  by  the  steam-tug  Astoria  and  her  crew, 
out  of  which  this  case  arose,  was  a  salvage  service.  Be- 
sides the  respondents'  claim  of  $5000  was  presented  and 
allowed  as  for  a  salvage  service,  and  I  do  not  think  they 
can  now  be  heard  to  deny  the  service  to  be  of  this  char- 
acter. 

The  principal  question  discussed  at  the  hearing  of  the 
appeal  was,  whether  the  $5000  was  claimed  and  allowed 
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for  the  entire  salvage  service,  including  the  services  of  the 
crew,  or  only  for  the  portion  of  the  service  to  which  the 
owners  of  the  steam-tug  were  entitled.  The  crew  had  not 
authorized  the  owners  to  put  in  any  claim  on  their  behalf, 
nor  had  thej  at  the  time  themselves  made  any  formal  claim. 
It  does  not  even  appear  that  they  were  aware  that  the  own* 
ers  contemplated  making  a  claim  for  salvage.  The  owners 
did,  however,  present  a  claim  against  the  vessel  saved,  in 
the  language,  ''To  steam^tug  ^«/oria  and  owners,  Dr.^  to 
salvage  services,  etc.,  $5000,"  which  was  allowed.  There 
was  a  general  and  particular  average,  the  vessel  saved  and 
the  cargo  contributing.  I  am  satisfied,  under  the  circum- 
stances shown,  that  this  claim  covered  the  entire  salvage 
service.  It  must  have  been  so  understood  by  the  owners  of 
the  vessel,  and  of  the  cargo  liable  to  contribute.  It  was 
necessary  that  all  demands  should  be  known,  in  order  that 
a  proper  adjustment  should  be  made,  while  the  vessel  and 
property  were  in  a  condition  to  be  made  to  contribute  each 
its  proper  share.  The  owners  of  the  vessel  rendering  sal^ 
vage  service  have  the  general  charge  and  oversight  in  such 
proceedings.  They  would  be  likely  to  see  that  all  just 
claims  are  presented  in  order  to  protect  themselves.  And 
the  bill  presented  in  the  name  of  the  '' steam -tug  Jd^orta 
and  owners,  for  salvage  services,"  must  be  construed  as  cov- 
ering all  adjuncts  to  the  vessel  contributing  to  the  service 
under  the  directions  of  the  officers  in  command.  The  ves^ 
sel  alone  did  not  perform  the  service  independent  of  the  acts 
of  the  crew. 

It  was  the  vessel  with  its  machinery,  manned  with  its 
crew,  worked  under  the  direction  of  its  commander,  all  co- 
operating together  as  one  efficient  agency,  that  saved  the 
brigantine  and  its  cargo.  And  as  there  is  nothing  in  the 
bill  presented  and  allowed  that  indicates  an  intent  or  un- 
derstanding of  the  parties  interested  to  limit  the  claim  to 
that  part  of  the  compensation  due  to  the  owners  of  the  ves- 
sel as  separate  claimants,  it  must  be  held  to  cover  the  entire 
service. 

Upon  ascertaining  that  a  claim  for  the  salvag<e  service  of 
$5000  had  been  presented  by  tbe  owners  of  the  steam-tug 
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Astoria,  allowed  and  paid,  the  libellants  being  members  of 
the  crew  acquiesced  in  the  amount,  and  now  claim  their 
proper  share.     I  think  they  are  entitled  to  recover  it. 

The  only  other  questions  are,  as  to  whether  the  salvage 
money  has  been  properly  distributed  by  the  district  court. 
Upon  this  point,  after  a  careful  examination  of  the  case,  I 
cannot  say  that  error  is  sufficiently  apparent  to  my  mind  to 
justify  disturbing  the  decree.  There  is  no  exact  rule  upon 
the  subject  applicable  to  all  cases.  The  distribution  must 
depend  largely  upon  the  sound  discretion  of  the  judge, 
guided  by  the  circumstances  of  the  case,  and  there  is  room 
for  an  honest  difference  of  opinion.  Upon  the  whole,  I 
think  the  decree  should  be  affirmed,  and  it  is  so  ordered. 


H,    A.    SlIUFFLETON   V.    RoBERT    NeLSON. 

Circuit  Court,  District  op  Oreoon. 
February  10,  1874. 

1.  Advebsk  PoasESSioN — Proof  or. — Twenty  yeara  continnons  adverse  pos- 

session of  real  property  is  a  bar  to  an  action  by  the  owner  to  recover  the 
possession ;  but  the  harden  of  proof  is  upon  the  party  alleging  such  a 
possession. 

2.  Same,  ▲  Question  of  Fact. — Whether  an  adverse  possession  is  proven  in 

a  particular  case  is  a  question  of  fact  for  the  jury,  under  the  instructions 
of  the  court,  as  to  what  constitutes  adyerse  possession. 

3.  Saue,  in  Coffin's  Addition. — The  possession  of  the  occupant  of  a  lot  in 

Coffin's  addition  to  Portland  was  not  adverse  to  the  title  of  Coffin  prior 
to  the  passage  of  the  donation  act,  because  the  legal  title  of  the  latter  did 
not  accrue  until  that  time. 

4.  Vendee's  Possession  mat  bb  Advsbse. — The  purchaser  of  a  lot  in  the  ad^ 

dition  aforesaid  from  Coffin  and  Lownsdale,  by  a  quit-claim  deed  of  June 
25, 1850,  with  a  convenant  to  convey  the  legal  title  to  said  purchaser  when 
the  same  should  be  acquired  from  the  United  States,  did  not  hold  the 
same  in  subordination  to  said  Coffin's  title  under  the  donation  act  after 
the  passage  of  the  same,  but  the  conditions  of  said  sale  being  performed, 
so  far  as  said  purchaser  was  concerned,  thereafter  his  possession  might 
become  adverse  to  said  Coffin's,  and  in  the  absence  of  proof  to  the  con- 
traiy,  should  be  presumed  to  be  so. 

5.  Unconnected  Advebse  Po.5SBssions.— An  adverse  possession  to  be  a  bar 

to  an  action  to  recover  the  possession  by  the  owner  of  the  legal  title 
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mast  be  continnons  for  twenty  years  ;  and  several  succssive  but  uncon- 
nected disseizins  or  adverse  possessions,  though  amounting  in  the  ag- 
gregate to  twenty  years,  cannot  be  tacked  together  to  make  such  a  con- 
tinuous possession. 

6.  Tacking  Abvebsb  Possessions. — ^Where  there  are  several  successive  adverse 

occupants  of  real  property,  the  last  one  may  tack  the  possession  of  his 
predecettsors  to  his,  so  as  to  make  a  continnons  adverse  possession  for 
twenty  years,  provided  there  is  a  privity  of  possession  between  such  oc- 
cupants ;  and  in  case  of  an  actual  adverse  possession,  such  privity  arises 
from  a  parol  bargain  and  sale  of  the  possession  of  the  premises,  followed 
by  delivery  thereof,  as  well  as  by  a  formal  conveyance  from  one  occupant 
to  the  other. 

7.  CoLOB  ov  TiTLB. — Color  of  title  or  entry  under  a  formal  deed  is  only  a 

necessary  element  of  adverse  possession,  where  such  possession  as  to 
part  of  the  premises  claimed  is  merely  constructive  and  not  actual . 

Before  Deady,  District  Judge. 

This  action  was  commenced  October  27,  1871,  to  recover 
the  possession  of  lot  one,  in  block  one  hundred  and  eigh- 
teen, in  the  city  of  Portland,  and  was  tried  before  a  jury, 
upon  the  defense  that  neither  the  plaintiff,  his  ancestor, 
predecessor  or  grantor  was  seized  or  possessed  of  the  prem- 
ises in  question,  within  twenty  years  before  the  commence- 
ment of  this  action.     (Or.  Code,  141). 

The  plaintiff  duly  deraigned  title  from  Stephen  Coffin,  the 
donee  of  a  tract  including  the  premises,  under  the  donation 
act  of  September  27,  1850,  by  virtue  of  a  settlement  com- 
menced before  that  date. 

The  defendant  gave  evidence  tending  to  prove  that  Chap- 
man purchased  the  premises  of  Coffin  and  Lownsdale  on 
June  25,  1350;  that  in  1851  Chapman  sold  to  Carnthers, 
who  occupied  until  1853,  when  the  latter  sold  to  Kellogg; 
that  Kellogg  fenced  and  occupied  until  1862,  when  he  sold 
to  the  defendant,  who  improved  and  occupied  the  same 
down  to  the  commencement  of  the  action. 

To  prove  these  successive  sales  and  transfers  of  the  pos- 
session of  the  lot,  the  defendant  gave  in  evidence  certain 
writings  purporting  to  be  the  deeds  of  the  several  vendors 
to  their  vendees,  which  were  not  executed  so  as  to  entitle 
them  to  the  force  and  effect  of  deeds. 

The  defendant  also  gave  oral  evidence  tending  to  prove 


642  Shuppleton  v.   Nelson.       [Cir.  Ct. 

Opinion  of  the  Coart — Deady,  J.  [February, 

the  sale  from  Chapman  to  Ganithers,  and  from  the  latter  to 
Kellogg ;  and  also  the  sale  from  Kellogg  to  the  defendant  in 
1862 ;  and  that  at  each  of  such  alleged  sales  the  purchaser 
obtained  the  possession  of  the  lot  from  the  prior  occupant 
for  a  valuable  consideration,  with  the  intent  to  thereby 
acquire  whatever  right  such  occupant  had  in  or  to  the 
premises,  and  so  occupied  it. 

Coffin,  the  donee,  testified  that  he  was  in  the  possession 
of  the  donation  claim  of  two  hundred  and  forty  acres,  which 
includes  this  lot  from  August,  1850,  to  the  date  of  the  patent 
to  him  in  1861,  but  was  not  in  the  actual  possession  of  this 
lot  from  the  time  of  the  sale  to  Chapman — June  25,  1850. 

John  W,  Whalley,  for  plaintiff. 

Walter  W.  Thayer,  for  defendant. 

Deadt,  J.  Gentlemen  of  the  jury:  It  is  admitted  that 
the  legal  title  to  the  premises  in  controversy  is  in  the  plaint- 
iff. Stephen  Coffin,  the  donee  of  the  United  States,  was 
seized  in  fee  of  his  donation  claim,  inclusive  of  this  lot, 
under  the  donation  act  of  September  27,  1850,  from  the 
date  thereof — his  settlement  having  been  in  fact  commenced 
before  that  date — and  the  plaintiff  shows  a  good  paper  title 
under  him. 

The  defense  is,  that,  notwithstanding  the  plaintiff  and 
those  under  whom  he  claims  have  had  the  legal  title  since 
September  27,  1850,  yet  the  plaintiff  is  barred  of  his  right 
of  entry,  and  therefore  cannot  maintain  this  action,  be- 
cause neither  he  nor  they  have  been  seized  or  possessed  of 
the  premises  within  the  twenty  years  next  before  the  com* 
mencement  of  this  action — October  27,  1871.  In  other 
words,  the  defendant  maintains  that  he  and  those  in  privity 
with  him  have  been  in  the  adverse  possession  of  the  prem- 
ises for  a  period  of  twenty  years  prior  to  the  commencement 
of  this  action. 

The  possession  of  the  defendant  and  those  in  privity  with 
him  to  constitute  a  bar  to  the  plaintiff's  right  of  entry  must 
have  been  actual,  exclusive,  notorious  and  adverse,  or 
hostile  to  the  title  of  Coffin,  or,  in  other  words,  it  must 
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have  been  continuously  held  during  the  period  of  twenty 
years  with  a  manifest  intent  to  claim  the  land  occupied  as 
against  Coffin,  and  those  claiming  under  him.  (2  Wash. 
E.  p-  489.) 

The  burden  of  proof  to  show  the  possession  to  be  adverse 
is  upon  the  party  who  alleges  it — the  defendant.  Whether 
or  not  the  proof  shows  an  adverse  possession  in  this  case 
is  a  question  for  you  to  determine,  under  the  instructions 
of  the  court  as  to  what  constitutes  such  a  possession.  (2 
Wash.  E.  p.  490.) 

The  possession  of  Chapman  prior  to  September  27,  1850, 
was  not  adverse  to  the  plaintiff's  title,  because  the  legal 
title  of  his  grantor,  Coffin,  did  not  acciiie  until  that  time. 
The  statute  of  limitations  did  not  commence  to  run  against 
Coffin  until  the  legal  title  had  passed  to  him  from  the 
United  States,  by  virtue  of  his  settlement  under  the  dona- 
tion act.  (DosioeU  v.  Be  La  Lanzn,  20  How.  32;  Gibson  v.  Cho- 
teau,  13  Wall.  99.)  Neither  did  Chapman  hold  the  possession 
of  the  lot  in  subordination  to  any  right  or  title  in  Coffin 
prior  or  subsequent  to  the  passage  of  the  donation  act,  by 
reason  of  his  entering  under  the  deed  to  him  from  Coffin 
and  Lownsdale,  of  June  25,  1850.  Under  that  deed  Chap- 
man took  the  possession  of  the  lot  with  a  covenant  upon 
the  part  of  Coffin  and  Lownsdale  to  convey  to  him  the  legal 
title  when  they  or  either  of  them  obtained  it  from  the 
United  States.  The  conditions  of  the  sale  were  performed 
so  far  as  Chapman  was  concerned,  and  from  September  27, 
1850,  he  was  entitled  in  equity  to  a  conveyance  of  the  legal 
title  from  Coffin.  Thereafter  his  possession  might  become 
adverse  to  that  of  Coffin's,  and  in  the  absence  of  any  proof 
to  the  contrary,  should  be  presumed  to  be  so.  (Stark  v. 
iSton-,  1  Sawyer,  245.) 

It  is  not  seriously  questioned,  upon  this  view  of  the  law, 
but  that  the  defendant  has  been  in  the  adverse  possession 
of  the  premises  since  the  date  of  his  entry  in  1862,  and 
that  Kellogg,  Caruthers  and  Chapman  were  also  in  such 
possession  during  the  several  periods  of  their  occupancy, 
since  September  27, 1850;  but  the  plaintiff  insists  that  there 
is  no  privity  of  possession  shown  between  the  defendant 
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and  these  parties,  so  as  to  make  twenty  years  of  continnons 
adverse  possession  in  favor  of  the  defendant. 

Upon  this  point  the  law  is,  that  the  adverse  possession  of 
the  defendant,  to  constitute  a  bar  to  the  plaintiff's  right, 
must  be  continuous.  Several  successive  but  unconnected 
disseizins  or  adverse  possessiDUS,  though  amounting  in  the 
aggregate  to  twenty  years,  cannot  be  tacked  together  to 
make  a  continuous  possession  for  that  period  in  favor  of  the 
last  occupant.  For  instance,  if  A.  enters  upon  the  land  of 
another  and  holds  it  adversely  to  him  for  ten  years,  and 
then  abandons  or  disposes  of  his  possession  in  some  way, 
and  thereupon  B.  enters  upon  the  same  premises  and  holds 
them  adversely  to  the  owner  for  another  period  of  ten  years, 
but  without  any  privity  of  contract  or  estate  with  A.,  and 
as  a  stranger  to  him,  he  cannot  tack  A.'s  possession  to  his, 
and  thereby  make  a  continuous  adverse  possession  in  him- 
self for  twenty  years.  In  such  case  B.  does  not  enter  under 
A.,  or  obtain  his  possession;  and  as  soon  as  A.  quits  the 
possession,  the  true  owner,  in  virtue  of  his  legal  title,  is 
again  instantly  seized  or  possessed  of  the  premises  by  op- 
eration of  law,  and  thereby  the  continuity  of  the  posses- 
sion between  the  adverse  claimants  is  broken,  or  rather  is 
prevented. 

To  establish  this  privity  of  possession,  it  is  admitted  on 
all  hands  that  the  later  occupant  must  enter  under  the 
prior  one — must  obtain  his  possession  either  by  purchase 
or  descent.  (Ang.  on  Lim.  sec.  413;  2  Wash.  B.  P.  489, 
493,  and  cases  there  cited.) 

In  this  case  the  defendant  claims  that  the  proof  shows 
that  the  possession  has  passed  by  bargain  and  sale  and  de- 
livery,  regularly  from  Coffin  and  Lownsdale  to  Chapman, 
from  Chapman  to  Caruthers,  from  Caruthers  to  Kello^, 
and  from  Kellogg  to  the  defendant. 

As  a  matter  of  law  this  proposition  is  denied  by  the 
plaintiff,  because,  as  he  maintains,  this  possession  could 
only  have  passed  from  one  of  these  parties  to  the  other  by 
the  force  and  operation  of  duly  executed  deeds,  valid  upon 
their  face,  which,  if  the  several  grantors  therein  had  had 
the  legal  title  to  the  premises,  would  have  been  sufficient  to 
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pass  sach  title  to  their  grantees;  it  being  admitted  that  no 
snch  deeds  are  shown. 

In  the  books,  it  is  often  said,  that  to  enable  an  oceupant 
to  taek  the  possession  of  a  prior  occupant  to  his,  for  the 
purpose  of  making  out  the  statutory  period  of  limitation, 
such  occupants  must  have  held  under  color  of  title,  and 
thei*e  must  be  a  privity  in  deed  between  them. 

I  think  these  expressions  refer  to  and  grow  out  of  the' 
doctrine  of  what  is  called  constructive  adverse  possession; 
as  where  one  enters  under  a  deed,  valid  upon  its  face,  for  a 
tract  of  one  hundred  acres,  but  only  actually  occupies  five 
acres  of  such  tract,  his  claim  of  possession  is  referred  for 
extent  to  the  limits  in  his  deed,  and  he  is  held  to  be  con- 
structively in  the  adverse  possession  of  the  whole  tract. 
(^Simpson  v.  Downing^  23  Wend.  320;  Hubert  v.  li^niiy 
Church,  24  Wend.  611.) 

But  here  the  premises  in  controversy  are  a  town  lot  only 
fifty  by  one  hundred  feet  in  size.  Under  the  circumstances 
there  is  no  room  for  the  doctrine  of  constructive  possession. 
The  occupants  since  the  sale  to  Chapman  have  been  in  the 
actual  po^tsession  of  the  whole  lot,  or  no  part  of  it. 

Where  the  possession  is  actual  it  may  commence  in  parol 
without  deed  or  any  writing,  and  I  am  of  the  opinion,  both 
upon  reason  and  authority,  that  it  may  be  transfen*ed  or 
pass  from  one  occupant  to  another  by  a  parol  bargain  and 
sale,  accompanied  by  delivery.  All  the  law  requires  is  con- 
tinuity of  possession^  where  it  is  actual.  {Brandt  v.  Ogdtn, 
1  Johns.  158;  Doe  v.  CampUU,  10  Johns.  477;  2  Hil.  K.  P. 
172;  Ang.  on  Lim.  sec.  413,  note  2;  Moore  v.  Moore,  8  Shep. 
350.) 

If,  then,  you  are  satisfied  from  the  evidence  that  the  de- 
fendant entered  into  possession  of  the  premises  under  Kel- 
logg, by  virtue  of  a  sale  and  delivery  of  the  possession  to 
him  by  Kellogg  or  his  authorized  agent,  by  deed,  writing 
or  parol,  and  that  Kellogg  entered  under  Caruthers  and  Ca- 
ruthers  under  Chapman  in  like  manner;  and  also  that  the 
defendant  and  said  Kellogg,  Caruthers  and  Chapman,  or 
the  defendant  and  said  Kellogg  and  Caruthers,  have,  taken 
together,  held  the  actual  possession  of  the  premises,  ac- 
36 
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cording  to  the  situation  of  ihe  property  and  the  purpose  for 
which  the  same  was  intended  and  conld  be  conveniently 
nsed,  adverse  to  CoflSn's  title,  for  a  period  of  twenty  years 
prior  to  October  27,  1871,  yonr  verdict  shaald  be  for  de- 
fendant; otherwise,  tot  the  plaintiff. 

'  The  jury  found  that  the  plaintiff  was  not  entitled  to  the 
possession  of  the  premises. 


William  H.  Packwood  v.  George  H.  Clark  et  al. 

CiRcurr  CoDBT,  DtsTRicr  of  Oregon. 
Febbcabt  16,  1874. 

1.  CoNBZDEBATioN  OP  Pbomtbbobt  Nois. — ^The  law  presnmes  that  a  promwp 

Bory  note  is  given  and  indorsed  for  a  Bufficient  consideration,  and  when 
it  is  alleged  by  the  maker  or  indorser  thereof  that  it  was  given  or  in* 
dorsed  without  consideration, .  or  that  the  consideration  therefor  hat 
failed,  the  burden  of  proof  is  upon  the  party  making  the  allegation. 

2.  Failubs  ov  CoieiDKaJiTiQN. — Where  a  note  vas  given  solely  in  considera^ 

tion  of  the  assignment  of  two  certain  sheriff's  certificates  of  sale  of  real 
property,  a  plea  of  total  failure  of  oonsideration  to  an  action  thereon  is 
not  supported  by  proof  that  only  one  of  auch  certificates  was  ao  as- 
signed. 

3.  Pabtial  Failubb  or  Considrbatxon.— Under  the  code,  a  partial  failure  of 

consideration  is  not  a  defense  to  an  action  upon  a  promissory  note,  but 
the  same  must  be  set  up  as  a  counter  claim,  and  in  tiiat  case  it  mnat  be 
pleaded  and  proved  in  the  same  manner  as  in  a  separate  action  thereon. 

4.  Ckbufiga'^b  of  Sale. — A  sheriff's  certificate  of  sale  of  real  property  is  of 

value  to  the  purchaser,  and  an  assignment  by  him  of  the  same  is  there* 
fore  a  sufficient  consideration  for  a  promissory  note. 

Before  Deadt,  District  Judge. 

This  action  was  brought  to  recover  the  sum  of  $3500  due 
upon  a  promissory  note,  with  interest  thereon  from  May  23^ 
1873. 

John  A.  Beed,  Walter  Thayer  and  0.  P.  Mason  for 
plaintiff. 

H.  T,  Binghaniy  for  defendants. 

Deadt,  J.  The  complaint  alleges  that  on  the  day  and 
year  aforesaid,  one  Arthur  T.  Bice  made  his  promissory  note 
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and  thereby  promised  to  pay  the  sum  and  interest  aforesaid 
to  J.  W.  Virtue  or  order,  at  the  national  bank  of  Cook  & 
Oo.«  Chieago;  and  that  defendants  in  their  firm  name  afore- 
said, prior  to  the  delivery  of  said  note,  *'daly  indorsed 
the  same;""  and  that  afterward  said  Virtoe  ''for  a  valuable 
consideration,  duly  indorsed^'  the  same  to  the  plaintiff^  who 
is  now  the  owner  and  bolder  thereof. 

That  upon  the  maturity  of  said  note  payment  thereof 
was  duly  demanded  fiusid  refused,  and  the  same  was  protested 
for  non-payment,  and  notice  thereof  given  to  said  indorsers, 
€tc. 

The  defendants  by  their  amended  answer  admit  the  alle- 
gations of  the  complaint,  with  the  qualification  that  said 
note  was  made  payable  to  Yirtue  at  the  plaintiff's  request, 
and  by  the  former  indorsed  to  the  latter  without  considera- 
tion ;  and  for  a  defense  thereto,  allege  that  they  indorsed 
said  note,  and  other  similar  ones,  amounting  in  the  aggre- 
gate to  $29,700,  solely  in  consideration  of  the  performance 
of  an  agreement  whereby  the  plaintiff  and  one  T.  J.  Carter 
then  and  there  undertook  and  promised  to  assign  to  the  de- 
fendants the  certificates  of  sale  given  by  the  sheriff  upon 
the  sale  of  the  El  Dorado  ditch,  on  executions  issued  out  of 
the  circuit  court,  for  Baker  county,  Oregon,  to  enforce  two 
several  judgments  in  said  court  against  the  Malheur  and 
Snrnt  river  consolidated  ditch  and  mining  company-^^one 
in  favor  of  C.  M.  Garter  for  the  sum  of  $24,442.22,  and  the 
other  in  favor  of  the  plaintiff  for  the  sum  of  $20,8<J9.39. 

That  the  consideration  for  said  note  totally  failed,  because : 
1.  Said  certificates  of  sale  at  the  date  of  said  agreement 
^*were  of  no  value  whatever;"  and  2.  Said  certificates  of 
sale,  or  either  of  them,  were  never  assigned  or  delivered  to 
said  defendants. 

The  plaintiff  in  his  reply  denies  that  said  certificates  of 
sale  were  of  no  value,  and  that  the  same  were  not  assigned 
to  defendants,  and  avers  that  said  certificates  "were  sold, 
assigned  and  delivered  to  defendants  at  the  time  of  making 
said  agreement." 

Upon  this  state  of  the  pleadings,  the  burden  of  proof  is* 
upon  the  defendants.     Until  the  contrary  is  shown  the  law 
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presumes  that  the  note  was  given  and  indorsed  for  a  suffi- 
cient consideration.  (Or.  Code,  338.)  The  issne  in  the 
case  arises  npon  the  new  matter  in  the  answer  controverted 
by  the  reply,  and  the  defendants  substantially  assert  the 
affirmative  of  it. 

On  the  trial  the  defendants  offered  no  evidence,  bnt  the 
plaintiff  did. 

By  consent  the  latter  gave  in  evidence  a  copy  of  the  cer- 
tificate of  sale  given  upon  the  Carter  judgment,  dated  Feb- 
ruary  15,  1873,  with  the  assignment  thereon,  dated  May  23, 
1873,  signed  by  the  plaintiff  and  T.  J.  Carter,  from  which 
it  appears  that  the  El  Dorado  ditch  was,  on  said  February 
15,  sold  to  plaintiff  and  said  Carter,  as  the  property  of  said 
ditch  and  mining  company,  for  the  sum  of  $43,000,  gold 
coin. 

The  plaintiff  also  called  T.  J.  Carter,  who  testified  thai 
the  certificate  of  sale  given  in  evidence  was  the  only  one 
that  existed  at  the  time  of  making  the  notes,  or  since,  and 
that  it  was  then  and  there  assigned  and  delivered  to  the 
agent  of  the  defendants  in  pursuance  of  the  agi*eement. 

The  proof  shows  a  part  performance  of  the  agreement. 
One  of  the  certificates  was  assigned  in  pursuance,  of  the 
agreement.  And  although  it  is  impossible,  as  the  case 
stands,  for  the  court  to  say  what  is  the  relative  value  of  this 
certificate  to  the  other  one  mentioned  in  the  agreement,  be- 
cause it  does  not  appear  which  is  the  elder  judgment,  the 
one  in  favor  of  Packwood  or  Carter,  yet  it  is  manifest  that 
this  one  was  of  some  value  to  the  plaintiff  and  his  co-ob- 
ligee (Carter),  because  it  is  evidence  of  the  payment  of 
$43,000  for  the  £1  Dorado  ditch,  and  their  right  to  a  sher- 
iff's deed  for  the  same,  with  this  sum  applied  in  satisfaction 
of  both  judgments,  which  were  a  lien  thereon.  The  assign-* 
ment  transferred  this  right  to  the  defendants.  The  balance 
remaining  due  on  the  two  judgments  was  a  mere  trifle,  and 
in  effect  the  assignment  of  the  one  certificate  of  sale  was  as 
beneficial  to  the  defendants  as  both  would  have  been. 
{Johnson  v.  TUiis,  2  Hill  708;  Perleyy.  Balch,  23  Pick.  286.) 

Be  this  as  it  may,  the  proof  does  not  sustain  the  defense 
of  a  total  failure  of  consideration.     A  failure  of  considera* 
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tion  to  be  a  defense  to  an  action  on  a  note,  tnust  be  total. 
{Reese  v.  Gordon^  19  Cal.  149;  Harrington  v.  Straiton,  22 
Pick.  513). 

When  some  portion  of  tlie  consideration  still  remains  the 
defense  can  only  come  in  by  way  of  recoupment  of  damages 
for  the  partial  failure.  (Spaulding  v.  Vandercooky  2  Wend. 
432;  Batetnan  v.  Price,  3  Hill  171;  Sarber  v.  Rose,  5  Hill 
76;  Reese  v.  Gordon,  19  Cal.  149;  Harrington  v.  Stratlon,  22 
Pick.  513.) 

Under  the  code,  the  damages,  if  any,  arising  from  the 
failure  to  a^ssign  the  second  certificate  of  sale,  may  be  re- 
covered or  allowed  the  defendants  as  a  counter  claim  to  the 
sum  due  upon  the  uote%  But  in  such  case  the  defendants 
must  plead  and  prove  the  counter  claim  in  the  same  man* 
ner  as  if  they  had  elected  to  bring  a  separate  action  there 
for.  (Edwards  on  B.  &  N.  333 ;  6  How.  433 ;  8  How.  P.  441 ; 
Bmion  v.  Stewart,  3  Wend.  240;  Perley  v.  Batch,  23  Pick. 
286.) 

The  issue  taken  upon  the  defense  of  total  failure  of  con- 
sideration being  found  for  the  plaintiff,  the  conclusion  of 
law  is,  that  the  defendants  are  indebted  to  the  plaintiff  as 
he  hath  alleged  against  them. 


Richard  B.  Lee  v.  Daniel  Rogers,  Ad7ninistr(i- 

tor,  ET  aL. 

Ciacmi^  Court?,  District  of  Califorkia. 
PEtoRCARY  24,  1874. 

1.  Paid  Jxtdomkkt — ^Sale. — A  sale  of  lands  under  an  execution  issued  upon 

a  judgment  which  had  been  fully  paid,  is  void. 

2.  AflsioNRE  OF  Paid  Jutx^^ENT. — W.  had  a  judgment  against  C,  which  was 

the  first  lien  on  his  property.  T.  also  had  a  judgment,  which  was  the 
second  lien  on  the  property.  Gi  paid  W/s  judgment  in  full,  but  took 
an  assignment  of  it  in  the  name  of  his  hired  man,  who  paid  nothing  for 
it.  Afterward,  to  avoid  an  attachment,  G.  confessed  a  judgment  in  favor 
of  L.,  for  a  debt  previously  due  him,  which  became  a  lien  upon  the 
property,  and,  in  order  to  give  L.  a  preference  over  T.,  G.  procured  an 
assignment  to  him  of  W.'s  judgment,  for  which  no  additional  considenu 
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tion  wa8  paid;  but  L.  was  not  amire  that  it  had  been  paid.  C.  after- 
WRid  confessed  a  judgment  m  favor  of  F^  which  also  became  a  lieu  od 
the  property.  L.  afterward  sold  the  lands  on  W^/s  jddgment,  and  be^ 
came  the  purchaser.  Afterward  F.  became  purchaser  of  the  ssine  land» 
Tmder  his  own  judgment.    Btldz 

1.  Thai  as  to  F,,  L.  was  not  a  hbna  fide  assignee  of  W.'s  joJ^g^Dent  for  a 

yaluable  consideration;  and  thaf  his  sale  wasYOid. 

2.  That  by  his  purchase  F.  acquired  the  title  to  the  land. 

3.  PowRB  OF  AttobnCt — Incidxhtai.  Powks^. — L.  executed  a  power  of  attor- 

ney to  H.,  authorizing  him  to  colleet  his  said  judgmenfe  against  C.^  by 
sales  under  exeeotion,  etc.,  to  receive  tbe  money  thereon,  **arbitnte  or 
compound  **  the  same,  and  for  that  purpose  to  em|Aoy  oounsel.  After 
the  aforesaid  sales,  F.  brought  an  action  against  L.,  to  aanul  the  said 
sales  and  conveyances  to  L.,  as  clouds  on  his  (F.'s)  titlb.  H,  consnlted 
counsel^  who  ndvised  hkn  that  the  said  sales  under  W.'r  judgment,  after 
payment,  were  void,  alid  L.'s  title  invalid;  Htld,  that  as  incident  to  the 
powers  expreHsly  given  to  colleet  said  judgment,  arbitraleand  oompooixi 
the  same  in  connection  with  subsequent  instructions  from  L.,  by  letter^ 
H.  had  power  to  authorize  eofinsel  to  appear  in  said  action,  and  con' 
sent  to  a  judgment  annulling  said  sales  upon  terms  that  enabled  him  fi> 
realize  the  amount  due  to  L.  on  ids  judgment, 

4.  Acnom  aoaimst  BsLLiofeBKNTSi— The  ejtistence  of  war  does  not  prevent 

the  citizens  of  one  belligerent  power  from  taking  proceedings  for  the 
protection  of  their  own  property  in  their  ovm  courts,  against  the  citizens 
of  the  other,  whenever  the  latter  ean  b^  reached  by  process. 

Before  Bawyeb,  Cireuit  Judge. 

Bill  m  equity,  wherein  campIaiDODt  seeks  to  establish  a 
trnst  in  his  favor  as  to  certain  land^  situate  in  the  city  of 
Oakland,  held  and  claimed  by  the  defendants.  The  plead- 
ings  and  evidence  establish  the  folloiting  facts : 

In  the  years  1858  and  1859,  Andrew  J,  Cofiee  was  the 
owner  of  the  lands  in  question.  He  bad  become  em- 
barrassed. Sometime  in  1856  the  agent  of  the  complain- 
ant loaned  the  sum  of  six  thousand  dollars  oi  the  latters 
money  on  a  note  signed  by  one  Green,  and  indorsed  by  said 
Coffee.  It  is  not  clear  and  not  material  whether  this 
money  was  borrowed  for  the  benefit  of  Coffee,  or  of  Green, 
or  their  joint  benefit.  On  September  23,  1858,  Joanna 
Wheelock  obtained  a  judgment  in  the  twelfth  judidal  dis- 
trict, against  A.  P.  Green,  L.  Bansom  and  said  Coffee,  for 
S3519.92  and  costs,  which  became  a  lien  upon  the  property 
in  question.  Messrs.  Haggin  and  Tevis  obtained  a  jadg- 
ment  against  Coffee  and  Green  for  some  $12000,  which 
also  became  a  subsequent  lien  upon  the  property. 
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The  Haggin  and  Tevis  judgment  s^t  the  time  stood  in 
such  position  that  Coffee  claimed  that  .he  was  discharged, 
and  he  had  an  action  pending  to  procure  his  own  exonera- 
tion. In  October,  1858,  said  Coffee  borrowed  of  J.  A. 
Preanor  something  over  $2000,  for  the  purpose  of  paying, 
in  part,  the  said  Wheelock  judgment;  and  with  the  money 
so  borrowed,  and  other  money  obtained  from  other  sources, 
he  paid  the  Wheelock  judgment  in  full;  but  instead  of  hav- 
ing the  judgment  satisfied  of  record,  said  Coffee  procured 
an  assignment  of  said  judgment  to  be  made  to  one  Lester,  a 
hired  man  of  said  Coffee.  Said  Lester  paid  nothing  for 
said  assignment.  On  January  1,  1859,  Coffee  executed  to 
Preanor  a  promissory  note  for  $700,  being  the  balance  then 
due  him  on  said  sum  borrowed  as  aforesaid,  all  said  sum 
except  said  balance  having  been  paid  before  that  date. 

In  May,  1859,  the  complainant,  becoming  uneasy  about 
his  money,  determined  to  secure  it,  and  for  that  purpose 
directed  his  attorney,  Col.  Crockett,  to  commence  suit  by 
attachment;  and  the  papers  for  an  attachment  were  accord- 
ingly prepared.  Before  commencing  the  suit  complainant 
notified  said  Coffee  of  his  purpose,  and  thereupon  Coffee 
requested  him  not  to  attach.  Coffee  told  complainant  that 
he  controlled  the  Wheelock  judgment;  that  it  was  the  first 
lien  on  his  property,  being  prior  to  the  Haggin  and  Tevis 
judgment,  which  was  at  that  time  the  only  other  lien;  that 
he  would  procure  the  Wheelock  judgment  to  be  assigned  to 
complainant;  and  wQuld,  also,  confess  a  judgment  in  com- 
plainant's favor  for  the  amount  due  him.  Upon  consulta- 
tion with  his  counsel,  this  proposition  was  accepted  by  com- 
plainant. On  the  next  day.  May  19th,  1859,  Coffee  brought 
him  an  assignment  of  the  Wheelock  judgment  in  due  form. 
Col.  Crockett  di-ew  up  the  papers  for  a  confession  of  judg- 
ment, which  were  signed  and  delivered,  and  complainant 
went  to  the  clerk's  office  in  Alameda  county  and  had  his 
judgment  duly  entered. 

Complainant  paid  no  further  consideration  for  the  assign- 
ment of  the  Wheelock  judgment.  It  was  taken  only  as  an 
additional  security  for  the  pre-existing  indebtedness  ;  and 
probably,  with  the  design  that  it  should  take  precedence 
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over  the  Haggin  and  Teyis  judgment,  in  case  Coffee  sbonld 
not  get  rid  of  it  in  the  suit  pending  for  that  purpose.  Upon 
thirs  securing  complainant.  Coffee  understood  that  he  was 
to  h^ye  further  indulgence.  Immediatelj  after  these  trans- 
actions, on  May  ^Ist^  1859,  Coffee  confessed  a  judgment  to- 
Freanor  for  the  amount  of  said  $700  note,  interest  and  eosts^ 
which  also  became  a  Ken  on  said  property. 

Soon  afterward  Coffee  went  to  the  eastern  States,  and 
was  absent  till  some  time  in  the  fall.  Soon  after  Coffees 
departure,  on  June  9,  1859,  said  complainant  caused  an  ex- 
ecution to  be  issued  on  the  said  Wheelock  judgment,  and, 
upon  said  execution,  had  a  large  portion  of  the  lands  in 
controversy  sold  on  July  1,  1859,  'himself  becoming  the 
purchaser  at  the  sfim  of  12950.  On  or  about  July  5,  1869, 
the  complainant  left  for  the  eastern  States,  leaving  instruc- 
tions with  his*  attorney  in  fact,  Jno.  W.  Haynes,  to  make 
further  sales.  Id  pursuance  of  said  iDstrnetions,  another 
execution  was  issued  on  said  Wheelock  judgment,  on  July 
13,  1859,  under  which  the  remaining  lands  in  controversy 
were  sold  on  August  1,  1859,  and  bid  off  by  said  Haynes,  in 
the  name  and  for  the  benefit  of  the  complainant,  for  the 
sum  of  $1585,  which  two  sales  satisfied  the  Wheelock  judg- 
ment.  No  redemption  having  been  made,  the  sheriff  execu- 
ted deeds  of  conveyance  in  dne  form  in  pursuance  of  said 
sales,  April  16, 1860.  Snbsequmitly,  other  property  was  sold 
upon  complainant's  own  judgment,  from  which  some  $4000 
were  realiised  and  applied  on  the  judgment.  Complainant 
went  lo  Washington,  where  he  remained  till  the  war  of  re- 
bellion broke  out,  when  he  resigned  his  commission  in  the 
United  States  army,  went  to  the  States  in  rebellion,  accepted 
a  commission  in  the  rebel  army,  and  continued  in  the  service 
within  the  rebel  lines  till  the  close  of  the  war. 

Said  Freanor  being  aware  that  the  W^heelock  judgment 
had  been  satisfied  before  its  assignment  to  complainant  in 
part  with  money  borrowed  from  him  for  that  purpose,  and 
for  a  part  of  which  his  judgment  had  been  obtained,  had  an 
execution  issued  on  his  own  said  judgment,  April  25, 1861, 
and  the  same  property  purchased  under  the  Wheelock  judg- 
ment, sold  thereunder  on  May  20,  1861,  before  the  expira- 
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tion  of  his  lien,  himself  becoming  the  purchaser.  No 
redemption  having  been  made,  the  sheriff  executed  a  deed 
in  due  foim,  in  pursuance  of  said  sale,  December  28,  1861. 

Afterward,  on  May  13,  1862,  said  Freanor  filed  his  bill  of 
complaint  in  the  district  court  of  the  third  judicial  district, 
against  said  Lee,  complainant  in  this  action^  in  which  he 
set  out  substantially  the  facts  herein  stated,  claimed  a  valid 
title  to  said  lands  in  controversy,  under  his  judgment  and 
sale;  alleged  that  complainant's  deeds,  although  void,  were 
regular  on  their  face  and  constituted  a  cloud  on  his  title  ; 
and  prayed  a  decree  that  the  said  Wheelock  judgment  had 
been  satisfied  before  said  transfer  and  sales  thereunder,  and 
that  said  sales  and  deeds,  given  in  pursuance  thereof,  be  an- 
nnlled  and  adjudged  to  be  void. 

At  the  date  of  the  filing  of  said  bill  of  complaint  of 
Freanor,  defendant,  J.  W.  Haynes  was  the  attorney  in  fact 
of  the  complainant,  having  charge  of  complainant's  busi- 
ness in  California.  Said  complainant,,  at  the  time,  was 
within  the  rebel  lines,  and,  for  that  reason,  no  communica- 
tion  could  be  had  between  him  and  his  attorney,  and  none 
was  had  for  a  long  time  afterward^  Mr.  Haynes  was, 
therefore,  compelled  to  act  upon  his  own  judgment  respect- 
ing the  action.  Under  the  statutes  of  California,  service 
could  be  obtained  upon  absent  defendants  by  publication 
of  summons.  When  the  filing  of  this  bill  of  complaint 
came  to  the  knowledge  of  Haynes,  he  consulted  with  his 
own  attorney,  Mr.  Bogers,  and  the  former  attorney  and 
personal  friend  of  complainant,  Col.  Crockett,  and  both 
advised  him  that  if  the  facts  alleged  could  be  established, 
the  sales  on  the  Wheelock  judgment,  and  the  deeds  there- 
under, would  be  set  aside  as  void.  Upon  an  investigation 
of  the  facts,  both  Mr.  Haynes  and  his  counsel  became 
satisfied  that  the  Wheelock  judgment  had  been  fully  paid 
before  its  assignment  to  complainant,  and  that  the  sales 
thereunder  were  void.  Col.  Coffee  now  entered  upon 
negotiations  between  Freanor  and  Haynes,  which  resulted 
in  an  arrangement  between  the  parties,  by  which  it  wtis 
agreed  that  Col.  Crockett,  upon  special  authority  from 
Haynes,  as  the  attorney  in  fact  of  the  complainant,  should 
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enter  the  latter's  appearance  in  Freanor's  action,  and  con^ 
sent  to  a  decree  in  pursuance  of  the  prayer  of  the  bill  of 
complaint  annulling  the  sales  and  deeds  under  the  Wheelock 
judgment;  that  Thomas  J.  Haynes  should  pay  the  principal, 
interest,  cost  and  attorney ^s  fees  on  Freanor's  judgment 
against  Coffee;  that  Freanor  should  convey  the  lands  in 
controversy  to  said  Thomas  J.  Haynes,  and  that  said 
Thomas  J.  Haynes  should  sell  the  lands,  and  out  of  the 
proceeds  repay,  firstly,  the  said  sum  paid  to  Freanor; 
secondly,  the  amount,  principal  and  interest  due  from  said 
Coffee  to  complainant  on  the  judgment  confessed  to  him; 
and,  after  paying  these  demands,  any  surplus  should  go  to 
Coffee^s  other  creditors.  This  appears  to  be  the  p.rrange' 
ment  entered  into  between  Freanor,  Coffee  and  Haynes. 
Freanor's  object  after  securing  his  own  demand  was  to 
favor  Coffee,  and  he  would  enter  into  no  arrangement  that 
did  not  give  to  Coffee  the  benefit  of  any  surplus.  Col. 
Crockett,  howevec,  who  was  consulted  upon  the  law  points, 
does  not  appear  to  have  understood  that  the  residue  was  to 
go  to  Coffee,  but  that  the  land  was  to  be  held  for  the  bene- 
fit of  complainant.  But  the  others  who  made  the  agree- 
ment agreed  as  stated.  With  the  exception  of  this  part  of 
the  arrangement,  which  Col.  Crockett  does  not  appear  to 
have  understood,  or  if  understood,  had  been  forgotten 
during  the  many  years  which  had  elapsed,  the  settlement 
had  his  approbation,  as  being  the  best  thing  that  could  be 
done  under  the  circumstances;  as  it  secured  to  complainant 
the  whole  amount  due  him,  whereas,  if  Freanor  should  suc- 
ceed in  his  suit,  complainant  was  liable  to  lose  all.  In 
pursuance  of  the  said  arrangement  between  Coffee,  Freanor 
and  Haynes,  J.  W.  Haynes  executed  an  instrument  author- 
izing Col.  Crockett  to  appear,  in  the  words  following: 

**  In  the  district  court  of  the  third  judicial  district,  in  and 
"for  the  county  of  Alameda.  John.  A.  Freanoi'  v.  Bichard 
"  B.  Lee.  I  do  hereby  authorize  J.  B.  Crockett,  as  my  attor* 
"  ney,  to  appear  on  my  behalf  to  the  above  entitled  action, 
"and  to  file  an  answer  therein,  consenting  that  a  decree  be 
"rendered  in  said  cause,  in  accordance  with  the  prayer  of 
"the  complaint.  San  Francisco,  30  July,  1862.  B.  B.  Lee, 
"  ^^v  Jno.  W.  Haynes,  his  attorney  in  fact." 
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Col.  Crockett,  in  pursuance  of  said  authority,  filed  the 
following  answer,  viz : 

**In  the  district  court  of  the  third  judicial  district,  in 
*'  and  for  the  county  of  Alameda.  John  A,  Freaiwr  v. 
*'  Richard  B,  Lee,  The  defendant,  Bichard  B.  Lee,  by  his 
"  attorney,  conies,  and  for  answer  to  the  complaint,  says  he 
'*  denies  all  imputations  of  fraud  or  fraudulent  conduct  con- 
**  tained  therein,  but  admits  the  other  allegations  in  said 
''complaint  contained,  and  does  not  deny  the  plaintiff's 
"right  to  the  relief  demanded,  and  consents  that  a  decree 
•*  be  entered  in  accordance  with  the  praj'er  of  the  complaint, 
"and  that  said  decree  be  entered  at  the  present  term  of 
•'  the  court.     J.  B.  Crockett,  attorney  for  defendant." 

And  thereupon  a  decree  was  entered  adjudging  said  sales 
and  deeds  under  tbe  Wheelock  judgment  void.  In  further 
pursuance  of  said  agreement,  Thomas  J.  Haynes  paid  to 
Freanor  some  $1472,  the  amount  due  him,  and  Freanor  con^ 
veyed  the  lands  to  said  Haynes.  Soon  after  said  con^ 
veyance.  Coffee,  as  broker  for  Haynes.  commenced  nogo- 
tiating  sales,  and  through  him  the  said  lands  were,  from 
time  to  time,  all  sold  in  various  parcels,  and  to  various 
purchasers,  and  out  of  the  proceeds,  the  said  sum  advanced 
by  Haynes  to  Freanor  was  first  paid;  then  the  amount  due 
from  Coffee  to  complainant,  after  which  the  balance  went 
to  Coffee's  other  creditors.  At  the  time  of  said  agreement 
between  Coffee,  Freanor  and  Haynes,  there  were  funds  of 
complainant  under  the  control  of  Haynes  to  an  amount 
greater  than  the  sum  paid  to  Freanor,  but  they  were  at  the 
time  otherwise  invested,  and  were  not  then  available  for 
that  purpose,  and  Haynes  advanced  the  same  out  of  his  own 
funds. 

Thomas  J.  Haynes  was  really  expected  by  the  complain- 
ant to  act  as  his  attorney  in  fact.  He  had  before  been  in 
complainant's  employ,  and  for  a  long  time  previous  to  this 
transaction,  his  confidential  friend  as  well  as  agent.  But 
Thomas  J.  Haynes  went  east  at  the  same  time  with  com- 
plainant, and,  for  this  reason,  the  power  of  attorney  was 
given  to  his  brother,  John  W.  Haynes,  although  it  was  un- 
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derstood  and  intended  that  he  should  act  under  the  su)>eT' 
vision  and  advice  of  Thomas  J.  Hajnes,  when  the  latter 
should  return;  or,  rather,  that  Thomas  J.  Haynes  should, 
in  fact,  be  the  active  agent.  The  power  of  attorney  under 
which  John  W.  Haynes  acted  was  executed  by  complainant 
on  the  day  he  left,  July  5,  1859.  It  contained  no  express 
power  to  sell  laud,  or  otherwise  dispose  of  it,  except  to 
lease,  but  it  authorized  him  to  demand  and  receive  all 
moneysj  goods,  wares  and  merchandise,  debts,  choses  in 
action,  etc.,  and  to  sue  therefor,  and  to  employ  counsel  to 
represent  him  in  court  "for  that  purpose;"  *'to  submit  to 
arbitration  or  compound  the  same,"  and  *'to  prosecute 
through  final  process  any  and  all  judgments  to  me  belong- 
ing, and,  at  the  sales  Under  execution  issued  thereon,  to 
become  a  purchaser  in  my  name  of  any  lands,"  etc.,  re- 
ceive  the  money  thereon,  and  any  redemption  money,  etc. 
This  is  the  only  formal  technical  power  of  attorney  held  by 
Haynes.  But,  before  the  war  broke  out,  and  while  com- 
plainant was  still  in  Washington,  creditors  of  Coffee  in  Cal- 
ifornia had  expressed  the  opinion  that  the  said  saled  were 
void,  and  a  design  to  attack  them. 

These  facts  coming  to  the  knowledge  of  Thomas  J. 
Haynes,  on  February  20, 1861,  he  informed  complainant  by 
letter  of  the  threats  made,  and  the  grounds  upon  which  the 
sales  were  claimed  to  be  void.  And  he  particularly  refers 
to  Freanor  by  name  as  one  creditor  who  claimed  the  Whee- 
lock  judgment  to  have  been  satisfied  with  the  money  loaned 
by  himself.  Also,  in  a  letter  dated  March  10,  1861,  he  in- 
forms complainant  that  he  has  submitted  the  case  to  his 
counsel,  Mr.  Bogers,  who  advised  him  that,  '4n  his  opinion, 
if  the  creditors  assailing  those  titles  can  satisfactorily  prove 
the  fact  of  the  judgment  having  once  before  been  paid,  then 
the  sheriff's  sale  would  be  set  aside  by  the  court,"  and,  he 
adds  among  other  things,  '^I  am  satisfied  that  an  attempt 
will  be  made  as  stated  in  my  letter  of  20th  ult."  In  answer 
to  Haynes'  said  letter  of  February  20,  the  complainant 
writes  from  Washington  to  Thomas  J.  Haynes  a  letter, 
under  date  of  March  20,  1861,  in  which  he  animadverts 
upon  the  charges  of  fraud,  etc.,  made  by  Coffee's  creditors 


Dist.  Gal.]  Lee  v.  Bogeiu3.  657 

1874.]  Statement  of  Facts. 

in  relation  to  the  Wheelock  judgment,  and,  among  other 
things,  says  :  "As  to  my  Oakland  property,  you  must  be 
governed  by  your  own  judgment  as  to  its  management,  and 
should  it  be  necessary  to  go  to  law,  employ  whom  you  think 
best."  Under  date  of  April  6,  1861,  complainant  again 
writes  in  answer  to  Haynes'  letter  of  March  10,  wherein 
he  refers  to  it  as  "enclosing  the  opinion  of  Mr.  Eogers," 
and  after  sundry  suggestions  about  the  Wheelock  judgment, 
he  says:  "As  to  the  clause  in  my  letter  of  August  22, 
1860,  you  must,  as  in  all  cases  connected  with  my  Oakland 
property,  be  governed  by  your  own  judgment,  and  such 
legal  advice  as  you  may  deem  expedient."  The  complainant 
himself  testifies  that  Thomas  J.  Haynes,  while  east,  was  a 
guest  at  complainant's  house  in  Washington ;  that  a  short 
time  before  Haynes'  return  to  California,  complainant  had 
been  informed  that  Col.  CojQfee  had  said  his  title  under  the 
Wheelock  judgment  might  be  assailed ;  that  the  matter  was 
fully  discussed  between  him  and  Haynes,  and  that  "I  [com- 
plainant] charged  Thomas  J.  Haynes,  upon  his  return  to 
California,  if  any  such  attempt  was  made  to  call  upon  and 
advise  with  Col.  Crockett  as  to  the  necessary  steps  in  the 
defense  of  my  title." 

Complainant  further  testifies  on  the  subject  of  the  author- 
ity of  the  Haynes  brothers  to  employ  counsel  on  his  behalf. 
"I  mean  to  say,  I  did  not  specifically  authorize  an  appear- 
ance in  that  particular  action,  not  knowing  of  the  exist- 
ence of  any  such  action."  But  he  says  :  "He  (John  W. 
Haynes)  was  authorized  to  the  extent  given  in  my  power  of 
attorney  to  him,  and  both  himself  and  his  brother,  Thomas 
J.  Haynes,  were  enjoined  verbally,  and  probably  subse- 
quently in  writing — of  which  I  have  no  recollection — to  em- 
ploy Col.  Crockett  as  my  lawyer  in  all  cases  touching  my 
interest  if  his  services  could  be  rendered  available ;  if  not, 
then  to  employ  other  counsel,"  and  this  is  substantially  re- 
peated several  times. 

During  the  war  there  was  no  communication  between 
complainant  and  his  agents  here,  the  Haynes  brothers,  and 
he  was  not  advised  of  the  transactions  relating  to  the 
property  in  question,  which  occurred  subsequently  to  the 
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breaking  out  of  the  war,  until  some  time  after  its  termina- 
tion. After  the  war  closed  Haynes  remitted  to  him  the 
balance  of  Co£fee's  indebtedness,  which  was  received  by 
complainant  before  he  was  informed  of  the  said  transac* 
tions.  According  to  Coffee's  testimony,  which  is  not  con- 
tradicted, there  was  paid  to  complainant  and  his  agents  for 
him  by  Coffee,  and  out  of  his  property  on  said  $6000  loan, 
in  all,  the  sum  of  seventeen  thousand  three  hundred  and 
fifty  dollars. 

There  are  about  one  hundred  defendants  in  this  action 
who  are  purchasers  for  a  valuable  consideration  of  various 
parcels  of  the  land  in  controversy  from  Haynes  and  his 
grantees,  deriving  title  through  said  conveyance  from  Frea- 
nor  to  Thomas  J.  Haynes.  Many,  if  not  all  of  them,  have 
put  extensive  and  valuable  improvements  on  the  lands  thus 
purchased. 

The  complainant  seeks  to  have  the  judgment  in  the  case 
of  Freanor  adjudged  void,  on  the  ground  of  fraud;  and, 
also,  on  the  grounds  of  want  of  power  in  Haynes  to  author- 
ize an  appearance,  or  of  Col.  Crockett  to  appear  and  consent 
to  the  said  judgment;  and  that  the  several  defendants  hold- 
ing under  the  conveyance  from  Freanor  be  adjudged  to 
hold  their  title  in  trust  for  complainant,  and  that  they  be 
decreed  to  convey  to  him,  also,  prayer  for  an  account  as 
against  Haynes  and  Coffee,  etc. 

The  complainant  claims,  1.  That  by  his  sales  and  con-^ 
veyances  under  the  Wheelock  judgment  he  took  a  valid  title 
to  the  lands.  2.  That  Haynes  had  no  power,  as  his  attor- 
ney, in  fact,  to  authorize  Col.  Crockett  to  appear;  and  that 
Col.  Crockett  had  no  authority  to  appear  in  Freanor's  suit 
and  consent  to  the  decree  entered  therein,  annulling  said 
sales  and  conveyances  under  the  Wheelock  judgment,  and 
that  said  proceedings  are  void.  3.  That  said  arrangement 
between  Freanor,  Haynes  and  Coffee,  by  which  said  sales 
and  conveyances  were  annulled,  and  said  lands  conveyed  by 
Freanor  to  Thomas  J.  Haynes,  and  afterward  sold,  and  the 
proceeds  appropriated  as  hereinbefore  stated,  was  made 
with  the  intent  to  defraud  complainant,  and,  consequently, 
void.     4.     That  Col.  Crockett's  appearance  in  the  action  of 
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Freanor  v.  Lee,  having  referred  to  the  written  authority 
given  by  Haynes  as  his  attorney  in  fact  for  complainant, 
which  written  authority  was  also  made  a  part  of  the  record, 
purchasers  had  record  notice  as  to  the  same,  and  were  bound 
to  ascertain  the  powers  of  Haynes;  that  they  are  chargeable 
through  the  record  with  notice  of  the  defect  in  their  title, 
and  stand  in  no  better  position  than  Thomas  J.  Haynes,  from 
whom  they  derive  title.  6.  That  Haynes,  having  obtained 
the  apparent  title  through  a  fraudulent  arrangement  with 
Freanor  and  Coffee,  his  vendees,  even  though  bona  fide  pur- 
chasers, could  obtain  no  better  title  than  he  himself  had.  6. 
That  the  said  arrangement  for  vacating  the  said  sales  under 
the  Wheelock  judgment  being  with  an  alien  enemy,  and, 
as  is  charged  by  the  complainant  for  the  purpose  of  avoid- 
ing confiscation  of  his  property,  are  void.  7.  That  no 
action  could  be  legally  prosecuted  in  the  courts  of  the  State 
against  an  alien  enemy  while  actually  absent  within  the 
enemy's  lines  engaged  in  the  war. 

B.  S.  BrookSy  for  complainants. 

Rogei*8,  WiUiamSf  Irving,  Crane,  Baraiow  and  others,  for 
defendants. 

Sawteb,  Circuit  Judge,  after  stating  the  facts.  It  is  set- 
tled without  any  authority,  so  far  as  I  am  aware  to  the  con- 
trary, that  a  sale  under  a  judgment  after  its  full  payment  is 
absolutely  void.  And  a  number  of  the  authorities  go  so  far 
as  to  say  that  such  a  sale  is  void  under  all  circumstances, 
and  as  to  all  persons,  even  though  purchasers  in  good  faith 
for  a  valuable  consideration,  and  without  notice.  The 
principle  stated  in  the  authorities  is,  that  the  judgment  is 
the  sole  foundation  of  the  sheriff's  power  to  sell  and  con* 
vey;  that,  if  the  judgment  has  been  paid  at  the  time  of  the 
sale,  the  sheriff's  power  is  at  an,  end,  and  he  acts  with* 
out  authority;  and  that  the  purchaser  under  a  power  is 
chargeable  with  notice  if  the  power  does  not  exist,  and 
purchases  at  his  peril.  The  following  are  the  principal  au- 
thorities upon  the  point :  Hammed  v.  Wyman,  9  Mass.  138; 
King  v.  Goodman,  16  Mass.  63;  Wood  v.  ColvUle,  2  Hill, 
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568;  Carpenter  v.  Stilwell,  11  N.  T.  69-70,  76;  Stvan  v. 
Saddlemirey  8  Wend.  681;  Lewis  v.  Palmery  6  Wend.,  368; 
Craft  V.  MerriU,  14  N.  T.,  461;  NeiUon  v.  Neilaon,  5  Barb., 
565-9;  Cameron  v.  Iinoin,  5  Hill,  275;  Delapkine  v.  Hitchcock^ 
6  Hill.,  17;  Deyo  v.  Von  Valkenbergy  5  Hill.,  246;  Shannon 
V.  Boydj  15  John.,  443;  Jackson  v.  Anderson^  4  Wend.,  480; 
Mouckftt  V.  Brown,  3  Bicb.,  117;  Huniei'  v.  Stevenson,  1 
Hill.  (S.  C),  415;  /S'^o/c  v.  5aZyer/?,  19  Ind.,  432:  iS'ifciiin^r 
T.  Lekma's  Heirs,  6  Ohio,  430.  Tax  sales  after  payment  of 
the  taxes  have  often  been  held  to  be  void,  even  as  to  inno* 
cent  purchasers,  upon  the  same  principles.  (Jackson  v. 
Morse,  18  John.,  441;(7a9Ty  v.  Hinman,  11  111.,  420;  Hunter 
V.  Cochran,  3  Barr,  105;  Donglierty  v.  Dickey,  4  Watts  k 
Serg.,  146;  Bligld  v.  Banks,  6  D^on.,  206.) 

The  Wheelock  judgment  having  been  fully  paid  before 
its  assignment  to  complainant,  and  before  any  sale  under 
it,  there  can  be  no  doubt  that  the  sale  was  void.  There 
v^as  no  vitality  in  the  execution  issued  by  complainant^s 
direction,  and  there  was  no  power  in  the  sheriff  to  sell. 
This  is  the  legal  aspect  of  the  case.  But  complainant's 
counsel  insists  that,  at  the  time  of  the  assignment  of  the 
judgment,  Coffee  led  complainant  to  believe  that  the 
judgment  was  still  unsatisfied,  and  that,  conceding  the 
sales  to  be  void  at  law,  be,  and  those  claiming  under  him, 
are  in  equity  estopped  from  alleging  the  prior  payment  of 
the  judgment,  and  the  invalidity  of  the  sales  under  it. 
Whatever  the  equitable  rights  of  the  parties  might  be,  if  the 
question  had  arisen  between  complainant  and  Coffee  alone, 
I  am  unable  to  take  that  view  of  the  case  as  it  is  now  pre- 
sented. Immediately  after  fche  assignment  of  the  Wheelock 
judgment,  and  the  confession  of  judgment  in  favor  of  com* 
plainant.  Coffee  confessed  another  judgment  in  favor  of 
Freanor,  which  at  once  became  a  lien  upon  the  land,  sub- 
ject only  to  the  rights  of  complainant  then  vested — the  prior 
lien  of  compIainant^s  own  judgment.  This  was  before  any 
steps  bad  been  taken  by  complainant  to  enforce  the  satis- 
fied Wheelock  judgment.  Complainant  had  paid  nothing 
whatever  for  the  Wheelock  judgment.  He  had  at  that  time 
parted  with  nothing.     He  had  in  no  particular  placed  him- 
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self  in  a  worse  position  than  he  was  in  before  in  conse- 
quence of  the  assignment.  At  the  time  he  took  the  assign* 
ment,  he  also  took  a  confession  of  judgment  for  the  entire 
amount  of  his  debt,  which  became  a  lien  on  Coffee's  lands, 
and  of  itself  without  reference  to  the  assignment,  gave  him 
all  the  advantage  he  could  by  any  possibility  have  obtained 
by  the  attachment  proceedings,  which  he  forbore,  and  put 
him  even  in  a  better  position  than  the  attachment  would 
have  done.  The  only  possible  object  to  be  obtained  by 
the  assignment  of  the  Wheelock  judgment  was  to  get  ahead 
of  the  Haggin  and  Tevis  judgment,  the  lien  of  which  had 
already  attached;  and  even  for  this  purpose  no  considera* 
tion  was  paid  or  given. 

Besides,  the  assignment  of  the  Wheelock  judgment  was 
taken  under  very  suspicious  circumstances,  to  say  the  least. 
Complainant  dealtj  not  with  the  judgment  creditor,  but  the 
judgment  debtor.  The  judgment  debtor  professed  to  con- 
trol the  judgment  against  himself.  The  judgment  debtor, 
not  the  judgment  creditor,  procured,  brought  to  him  and 
delivered  the  assignment,  and  without  any  new  considera- 
tion. This  ia  a  circumstance  that  ought  of  itself  to  have 
excited  the  suspicion  of  a  prudent  man,  and  put  him  upon 
inquiry,  as  to  how  it  happened  that  the  debtor  controlled 
the  debt  apparently  due  from  himself  to  another.  It  doubt- 
less would  have  excited  inquiry,  had  the  complainant  in- 
tended to  pay  any  consideration  for  the  judgment,  or  had 
he  been  actuated  by  any  other  motive  than  a  desire  to  get 
into  a  better  position  than  he  could  occupy  by  .any  act  of 
his  own  by  obtaining  a  preference  over  a  vested  lien  already 
attached  in  favor  of  Haggin  and  Tevis.  For  this  purpose 
it  was  evidently  not  desirable  to  scrutinize  the  claim  as- 
signed to  him  too  closely,  as  his  knowledge  would  only 
make  him  pariicepa  criminis  in  the  wrongful  act.  For  any 
other  purpose  the  assignment  was  useless,  as  his  own  con- 
fessed judgment  took  precedence  over  all  others,  and  af- 
forded him  all  the  security  and  all  the  advantages  that  the 
Wheelock  judgment  could  give.  The  Wheelock  judgment 
had  cost  complainant  no  new  consideration — he  had  parted 
with  nothing — at  the  time  when  Freanor's  lien  attached; 
37 
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and  with  reference  to  him  he  was  not,  under  the  circam- 
stances  at  that  time,  a  bona  Jide  purchaser  of  the  judgment 
for  a  valuable  consideration. 

Freanor's  right  vested  at  the  time  his  lien  attached,  and 
at  that  time  the  Wheelock  judgment  had  been  fullj  paid; 
and,  as  to  him,  there  was  then  no  matter  of  estoppel  in 
favor  of  complainant.  Subsequent  to  that  time,  no  act  of 
either  Coffee  or  the  complainant,  or  both  combined,  could 
affect  the  rights  of  Freanor. 

The  subsequent  issue  of  execution  upon  the  Wheelock 
judgment,  the  sale  thereunder,  and  the  allowing  of  com- 
plainant's lien  under  his  own  judgment,  so  far  as  not  satis- 
fied bj  other  sales  to  lapse,  in  no  waj  affected  the  rights  of 
Freanor  already  vested.  In  my  judgment,  the  sale  and 
conveyance  to  Freanor  under  his  judgment  vested  in  him 
the  legal  title  to  the  land.  Freancr's  title  was  from  that 
time  perfect,  and  in  no  respect  dependent  upon  the  proceed- 
ings to  annul  the  sales  under  the  Wheelock  judgment,  sub- 
sequently taken.  The  only  effect  of  the  decree  in  the  case 
of  Freanor  v.  Lee  was,  to  remove  a  cloud  from  his  title 
previously  acquired.  I  see  no  sound  reason  why,  upon  the 
receipt  of  the  sheriff's  deed,  he  could  not  at  once  have 
maintained  an  action  at  law  upon  his  title  to  recover  the 
land  against  the  complainant,  or  any  other  party  who  might 
have  been  in  possession.    (See  the  authorities  before  cited.) 

If  I  am  right  in  this  view,  then  Freanor's  deed  to  Thomas 
J.  Haynes  conveyed  a  complete  title,  irrespective  of  the 
proceedings  in  equity,  in  which  the  sales  and  conveyances 
to  complainant  under  the  Wheelock  judgment  were  de- 
clared void. 

But,  if  wrong  in  this,  the  view  I  take  upon  the  other 
points  would  lead  to  the  same  result.  I  am  by  no  means 
clear  that  the  power  of  attorney  to  J.  W.  Haynes  is  not  of 
itself  ample  to  empower  him  to  authorize  Col.  Crockett  to 
appear  in  the  case  of  Freanor  v.  Lee,  and  consent  to  the 
decree  entered.  It  is  true  that  there  is  no  express  power 
to  convey  laud,  or  authority  in  so  many  words  to  abrogate 
titles  to  land.  But  is  not  the  power  assumed  by  Haynes, 
under  the  circumstances  of  this  case,  incidental  to  other 
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powers  granted?  It  does  authorize  Hajnes  to  collect,  de- 
mand and  receive  all  money  due  complainant,  to  sue  there- 
for, and  employ  counsel  to  appear  for  him  as  he  may  deem 
eicpedient  for  the  recovery  of  the  same,  and  for  that  pur- 
pose ''to  submit  to  arbitration,  and  compound  the  same,** 
and  ''particularly  to  prosecute  through  final  process  any 
and  all  judgments  to  me  belonging,  and  at  the  sale  under 
tlie  execution  issued  thereon  to  become  the  purchaser  in 
my  name  of  any  lands,"  etc. 

This  power  of  attorney  was  executed  on  July  5th,  1859 — 
the  day  on  which  eomplainant  left  California,  and  four  days 
after  the  first  sale  on  the  Wheelock  judgment.  The  subse- 
quent sale  on  the  second  execution  issued  on  that  judgment 
was  made  by  Haynes  himself,  August  1,  in  pursuance  of  ' 
this  power  of  attorney  and  instructions  from  complainant. 
The  power  of  attorney  then  was  made  in  part  with  special 
reference  to  collecting  the  money  from  Coffee  on  these 
judgments,  the  object  at  the  time  being  to  obtain  money, 
not  land.  The  title  even  on  the  first  sale  had  not  yet  vested 
in  complainant.  He  had  only  got  an  inchoate,  contingent 
interest,  which  might  be  defeated  on  paying  the  money  and 
redeeming  within  the  time  appointed  by  law.  The  subject 
matter,  then,  upon  which  this  power  of  attorney  was  in- 
tended to  operate  was  in  part  these  judgment  and  execu- 
tions, and  with  a  view  to  securing  the  money  due  thereon, 
and  to  that  end  the  attorney  was  authorized  to  act  as  to  him 
it  should  seem  best  for  the  interest  of  his  principal;  to  em- 
ploy counsel  in  relation  thereto,  and  "to  arbitrate  or  com- 
pound the  same.'*  The  end  to  be  accomplished  was  to  ob- 
tain a  real  substantial  satisfaction  of  these  judgments  by 
collecting  the  money,  and  the  attorney  was  authorized  to 
bid  in  the  property,  in  case  it  should  be  deemed  necessary 
or  advisable,  at  the  contemplated  sale;  and  to  receive  the 
redemption  money  in  case  it  should  be  paid  on  the  sale  al- 
ready made,  and  other  sales  to  be  made.  Haynes  pro- 
ceeded to  sell,  and  there  being  no  other  satisfactory  bidders 
he  purchased  for  complainant,  the  amount  being  credited 
on  the  judgment.  It  turned  out  that  he  got  no  money,  and 
in  the  opinion  of  his  counsel  no  land,  and  consequently  no 
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real,  although  an  apparent,  satisfaction  of  the  judgment. 
He  had,  as  he  had  good  reason  to  suppose,  utterly  failed  to 
accomplish  his  trust — ^had  failed  to  collect  the  money  or  ob- 
tain an  equivalent,  th^  title  having  failed  through  an  incura- 
ble vice  in  the  judgment  through  which  he  sought  to  make 
the  money.  An  opportunity  occurred,  however,  by  which, 
through  a  compromise  or  compounding  of  the  matter,  he 
could  effect  the  object  of  the  power  and  still  secure  pay- 
ment. Even  if  he  erred  as  to  complainant's  real  legal 
rights,  there  was  the  strongest  reason  to  fear  the  loss  of 
the  property.  It  is  difficult  to  see  wherein  this  fails  to 
come  within  the  purview  of  the  power.  The  contest  is  not 
yet  ended.  The  fruits  of  his  efforts  are  about  to  slip  from 
his  grasp,  unless  he  proceeds  further,  and  he  does  proceed, 
and  through  a  compromise  secures  the  full  amount  due  his 
principal.  It  appears  to  me  that  this  power  to  enter  into 
the  arrangement  by  which  he  ultimately  secured  complain- 
ant's debt,  is  incident  to  the  main  power  conferred  to  col- 
lects these  judgments.  But  however  this  may  be,  this  pow- 
er of  attorney  was  not  the  only  authority  Haynes  had.  It 
is  not  necessary  that  authority  should  be  conferred  by  a 
formal  technical  power  of  attorney.  After  these  sales  had 
taken  place,  and  after  the  execution  of  the  sheriff's  deeds, 
Haynes  had  informed  complainant  by  at  least  two  letters 
received  by  him  at  Washington,  before  the  war  broke  out, 
that  his  title  was  likely  to  be  contested  by  Coffee's  credit- 
ors, on  the  grounds  already  discussed;  and  in  one  of  these 
letters  Freanor  was  particularly  referred  to  as  one  who 
claimed  the  title  under  the  Wheelock  judgment  to  be  void. 
In  answer  to  these  letters,  and  in  reference  to  the  threat- 
ened contest  mentioned  therein,  he  writes  to  Haynes,  and 
in  a  letter  bearing  date  April  6,  1861,  among  other  things, 
says  :  "As  to  the  Oakland  property,  you  must  be  gov- 
erned by  your  own  judgment  as  to  its  management,  and, 
should  it  be  necessary  to  go  to  law,  employ  whom  you 
think  best."  In  a  letter  dated  April  6,  1861,  in  answering 
the  letter  referring  to  Freanor,  and  acknowledging  the  re- 
ceipt of  Bogers'  opinions  that  complainant's  title  is  invalid, 
he  says,  among  other  things  :  ''As  to  the  clause  in  my  let- 
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ter  of  Augast  22,  *60,  yon  must  as  in  all  cases  connected 
with  my  Oakland  property  be  governed  by  your  own  judg^ 
ment,  and  such  legal  advice  as  you  may  deem  expedient.'^ 
Thus,  in  addition  to  the  fact  that  the  collection  of  the  de- 
mand against  Coffee,  and  the  completion  of  the  enforce- 
ment of  the  Wheelock  judgment  had  been  committed  to 
Haynes  by  his  formal  power  of  attorney,  dated  July  5, 
1859,  the  complainant,  after  being  informed  that  the  title 
acquired  was  likely  to  be  attacked  by  creditors  of  Coffee, 
and  Freanor  especially;  and  of  the  opinion  of  counsel  that 
his  title  was  invalid,  further  by  letter  commits  the  matter 
to  Haynes'  discretion,  with  directions  to  employ  such  coun- 
sel as  he  should  deem  prudent.  In  one  of  these  and  in 
other  letters  he  directed  him  to  employ  Col.  Crockett  in  all 
matters  relating  to  his  interests  where  his  services  could  be 
had. 

In  my  judgment,  under  this  power  of  attorney,  and  these 
subsequent  instructions  taken  together,  Mr.  Haynes  was 
fully  empowered  tc^  employ  counsel  in  the  case  of  Freanor 
V.  Lee^  subsequently  commenced;  and  that  both  they  and 
the  counsel  employed  were  authorized  to  pursue  the  course 
they  did,  if  in  their  judgment  that  course  was  most  condu* 
cive  to  the  interests  of  complainant.  That  they  acted  in 
good  faith,  I  see  no  good  reason  to  doubt.  Soon  after  the 
last  letter  from  complainant  referred  to  was  written,  the 
war  of  rebellion  broke  out,  and  complainant  resigned  his 
commission  in  the  United  States  army,  and  withdrew  him- 
self within  the  rebel  lines,  where  he  continued  in  the  rebel 
service  during  the  war,  and  there  was  no  further  opportu- 
nity to  communicate  with  him  in  relation  to  the  matter. 
Freanor  filed  his  bill  against  complainant  to  remove  the 
cloud  from  his  title.  Mr.  Haynes  consulted  Col.  Crockett, 
who  had  been  complainant's  attorney,  and  whom  complain- 
ant had  directed  him  to  consult  in  all  matters  pertaining  to 
his  interest.  The  facts  of  the  case  having  been  fully  inves- 
tigated, both  Col.  Crockett  and  Mr.  Kogers,  Hayues'  own 
attorney,  were  of  opinion  that  complainant  had  no  title. 
Upon  this  hypothesis,  the  action  was  in  no  sense  necessary 
to  give  Freanor  a  title,  for  that  he  already  had.     A  decree 
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wcmld  only  serve  to  remove  a  cloud  upon  a  tiile  already 
perfect  at  law^    Complaiiiant  was  without  title^  and  withooi 
the  means,  so  far  as  anything  to  the  contrary  appears^  to 
satisfy  his  own  judgment  from  any  other  source.     Upon 
negotiations  between  Freanor  and  Haynes^ ^brought  aboui 
through  Coffee,  it  was  ascertained  that  by  an  appearance 
in  Freanor's  suit  on  behalf  of  complainant,  and  consenting 
to  a  decree  removing  the  cloud,  Freanor  would  consent  to 
a  sale  of  the  land,  and  the  payment  of  the  proceeds,  first, 
on  his  own  demand  against  Coffee;  secondly,  the  demand 
of  complainant;  and,  lastly,  that  the  balance  should  go  to 
Coffee's  other  creditors.    By  this  means  the  complainant 
would  get  all  the  money  due  him,  thereby  accomplishing 
the  original  object  of  his  judgment,  while  on  the  other 
hand  he  was  likely  to  lose  all.     Upon  the  hypothesis  aa^ 
sumed,  Freanor  was  in  a  position  to  hold  the  land  himself. 
Nothing  could  be  done  without  his  assent,  and  he  was  not 
willing  to  surrender  his  rights  for  the  benefit  of  complain^ 
ant,  although  he  would  do  it  for  Coffee's  benefit.     It  was, 
therefore,  in  the  minds  of  complainants'  agents,  and  their 
counsel,  only  a  question  whether  it  was  for  complainants* 
interest  to  permit  the  cloud  to  be  removed  in  consideration 
of  getting  the  moneys  due  him,  or  by  refusing  to  enter  into 
the  arrangement,  risk  losing  all.    The  former  course  was 
pursued,  and  I  think  wisely.     It  was  such  a  course  as  any 
prudeAt  counsel  would  be  likely  to  advise,  and  any  prudent 
business  man  to  adopt,  if  present  and  acting  for  himself, 
I  see  no  good  ground  for  supposing  that  there  was  any 
fraud  perpetrated  by  any  of  the  parties  engaged  in  thiA 
compromise.    It  matters  not  whether  Freanor  in  surrender* 
ing  his  right  was  actuated  by  motives  of  friendship  for 
Coffee,  or  by  a  due  regard  for  the  intrinsic  justice  of  the 
case.    He  was  in  a  condition  to  prescribe  terms,  and  it  can- 
not be  denied  that  he  acted  with  liberality,  and  a  due  re* 
gard  to  the  just  claims  of  all.     The  arrangement  agreed 
upon  was  subsequentiy  carried  out,  and  the  result  was  that 
Freanor  obteined  his  money;    complainant    his;    Coffee^s 
other  creditors  theirs;   and  Coffee  was  partially,   if  not 
wholly,  relieved  from  the  inconvenience  of  insolvency.     By 
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the  t^onditions  of  the  arrangement  under  which  Freanor 
conveyed  to  Thomas  J.  Haynes,  complainant  was  only  en«- 
titled  to  receive  the  amount  due  him.  That  he  received, 
and  after  receiving  his  money,  he  had  no  farther  interest 
in  the  property;  and  it  was  no  concern  of  his  what  became 
of  it  or  its  proceeds. 

I  do  not  think  that  either  Haynes  or  Crockett,  tinder  the 
circnmstances,  either  exceeded  his  powers,  or  improvidenUy 
or  unwisely  exercised  them. 

But  if  I  am  mistaken  as  to  the  powers  of  Haynes  and 
Orockett,  I  think  still  that  the  judgtnetit  entered  upon  the 
appearance  and  consent  of  Col.  Crockett  in  Freanor  v. 
Haynes^  is  valid  as  to  the  vendees  of  Haynes  without  actual 
notice  for  a  valuable  consideration.  The  judgment  is  in  all 
respects  regular  on  its  face.  Col  Crockett  was  an  attorney 
of  the  court.  He  appeared  as  such  in  the  case.  It  is  true, 
his  appearance  refers  to  his  authority  as  derived  through 
Haynes  as  attorney  in  fact  of  complainant,  and  the  writ^ 
ten  authority  to  appear  is  filed  and  made  a  part  of  the  judg- 
ment roll  or  record.  But  the  power  of  attorney  to  Haynes 
is  not  in  the  record.  The  record  stops  with  the  authority 
given  to  Crockett  by  Haynes.  Whether  Haynes  was  duly 
authorized  or  not  was  a  question  to  be  determined  by  the 
court,  in  ascertaining  whether  jurisdiction  of  the  person 
had  been  acqaired;  and  it  must  be  conclusively  presumed 
that  the  court  determined  the  question  of  Haynes'  authority 
correctly,  and  upon  sufficient  evidence.  Purchasers  were 
not  bound  to  look  beyond  the  record  to  see  whether  tjie 
judge  committed  any  error  or  not.  They  were  entitled  to 
rely  on  the  judgment  as  they  found  it.  The  judgment  is 
regular  on  its  face.  It  does  not  of  itself  affirmatively  show 
any  want  of  authority  in  Haynes.  The  judgment  is  conclu- 
sive and  cannot  be  collaterally  questioned.  (Hahn  v.  KeU 
ley,  34  Cal.  391;  Sharp  v.  Lundey,  34  Cal.  615-16;  Byder  v. 
Cohn,  37  Cal.  89;  Quivey  v.  Porter,  37  Cal.  462;  Mid  v. 
Mote,  39  Cal.  440;  Mahony  v.  Middleton,  41  Cal.  441;  Blasdd 
V.  Xean,  8  Nev.  308;'  Gcdpin  v.  Page,  1  Saw.  309.) 

A  point  is  made,  and  pressed  with  some  earnestness,  that 
if  the  object  of  the  transaction  by  which  the  decree  in  Frea- 


668  Lee  v.  Bogebs.  [Cir.  Ct 

—   ■  —  -■.__ 

Opinion  of  the  Court — Sawyer,  C.  J.  [Febmaiy* 

nor  Y.  Lee  was  permitted  to  be  taken^  and  the  property  con- 
yejed  by  Freanor  to  Haynes  waa  to  get  the  title  out  of 
complainant  in  order  to  protect  it  from  confiscation,  the 
proceedings  were  all  Toid,  b^^aose  complainant  was  at  the 
time  an  alien  enemy,  and  the  act,  on  that  ground^  unlawful. 

This  may  have  been  an  additional  motive  in  the  mind  of 
the  counsel  of  complainant  to  assent  to  the  arrangement 
qontemplated.  But  if  so  it  was  merely  incidental  to  the- 
main  object,  which  Tmdoubtedly  was  to  secure  the  money 
due  to  complaiiianty  which  was  in  imminent  danger  of  being 
lost  otherwise  thim  by  confiscation.  Besides,  there  is  noth- 
ing to  show  that  Freanor  was  in  any  way  influenced  by 
such  considerations.  The  title  conveyed  and  the  tmste 
imposed  by  him,  at  least  as  to  parties  other  than  compbun- 
ant|  cannot  be  affected  by  the  secret  motives  which  actuated 
the  representatives  of  the  latter  in  consenting  to  the  decree. 

It  is  further  claimed  that  a  valid  judgment  could  not  be 
obtained  removing  the  cloud  upon  Freanor's  title,  even  if 
the  court  could  get  a  service  of  process  in  any  mode  recog- 
nizdd  by  law,  or  acquire  jurisdiction  by  means  of  an  appear- 
ance made  by  an  attorney  duly  authorized.  The  decisions 
of  the  supreme  court  settle  that  question.  In  Untied  StaUs 
V,  Orossmayer^  9  Wall.  75,  it  seems  to  be  conceded  that  '*  a 
resident  in  the  territory  of  one  of  the  belligerents  may  have 
in  time  of  war  an  agent  residing  in  the  territory  of  the 
other,  to  whom  his  debtor  could  pay  his  debt  in  money,  or 
deliver  to  him  property  in  discharge  of  it,  but  in  such  case 
the  agency  must  have  been  created  before  the  war  began.*' 
Now  that  is  the  case  in  hand.  Coffee  was  the  judgment 
debtor  of  complainant,  whose  power  of  attorney  to  Haynes, 
and  all  irhose  subsequent  instructious,  verbal  and  by  letter, 
relating  to  this  business,  were  given  before  the  war  broke 
out.  If  Haynes  had  power  to  receive  the  debt  or  property 
in  discharge  of  the  debt,  he  must  have  had  power,  notwith- 
standing the  war,  to  enter  into  these  arrangements  by 
means  of  which  the  money  or  property  could  be  received. 
Besides,  at  the  present  term,  the  supreme  court  of  the  Uni- 
ted States  htksheldiniheiycish.VniveraUy  of  JUissoiiriY.Fvichf 
18  Wal.  106»  that  a  sale  of  real  estate  under  a  power  con- 
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tainod  in  u  trust  deed  given  to  secure  a  debt  executed  before 
the  late  civil  war  is  valid,  notwithstanding  the  fact  that  the 
grantors  in  the  trust  deed  were  citizens  and  residents  of  the 
State  in  insurrection  at  the  time  of  the  sale  made  while  the 
was  flagrant;  and  the  court  say:  ''  But  this  court  has  never 
decided,  nor  intentionally  given  expression  to  the  idea 
that  the  property  of  citizens  of  the  rebel  States  located  in 
the  loyal  States  was,  by  the  mere  existence  of  the  war,  ex- 
empted from  judicial  process  for  debts  due  to  citizens  of  the 
loyal  States  contracted  before  the  war.  A  proposition  like 
this,  which  gives  an  immunity  to  rebels  against  the  govern^ 
ment  not  accorded  to  the  soldier  who  is  fighting  for  that 
government  in  the  very  locality  where  the  other  resides, 
must  receive  the  gravest  consideration,  and  be  supported 
by  unquestioned  weight  of  authority  before  it  receives  our 
assent.  Its  tendency  is  to  make  the  very  debts  which  the 
citizens  of  one  section  may  owe  to  another  an  inducement 
to  revolution  and  insurrection,  and  it  rewards  the  man  who 
lifts  his  hands  against  his  government  by  protection  to  his 
property,  which  it  would  not  otherwise  possess,  if  he  csui 
raise  his  efforts  to  the  dignity  of  a  civil  war." 

So,  also,  at  the  present  term,  in  the  case  of  Maderson  v. 
Hoicard,  18  Wal.  99,  the  court  say  that  the  existence  of  war 
''  does  not  prevent  citizens  of  one  belligerent  from  taikng 
proceedings  for  the  protection  of  their  own  property  in  their 
own  courts  against  the  citizens  of  the  other,  whenever  the 
latter  can  be  reached  by  process." 

In  McVeigh  v.  The  United  States,  11  Wall.  267,  the  court 
holds  that  an  allien  enemy  may  be  sued,  though  he  may  not 
have  a  right  to  bring  suits  in  our  courts,  and  that  when  he 
is  sued  he  has  a  right  to  appear  and  defend,  and  say: 
*' Whatever  may  be  the  extent  of  the  disability  of  an  alien 
enemy  to  sue  in  the  courts  of  the  hostile  country,  it  is  clear 
that  he  is  liable  to  be  sued."  These  decisions  cover  this 
case.  If  the  citizen  may  sue  to  recover  a  debt  in  his  own 
courts  due  from  an  alien  enemy,  he  may  sue  to  enforce  any 
other  right.  Freanor  having  a  right  of  action,  as  he  claims, 
against  Lee  to  remove  a  cloud  upon  his  title,  filed  his  bill 
iu  equity  for  that  purpose.     The  statute  of  California  pro- 
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Tided  for  procuring  service  against  non-residents  in  snch 
cases  by  publication  of  summons,  so  that  service  could 
have  been  had  in  a  mode  provided  by  law,  as  well  againsi 
an  alien  enemy  as  against  other  non-residents.  Section 
twenty-two  of  the  California  code  of  procedure  at  the  time 
provided  that,  ''after  the  filing  of  the  complaint,  a  defend- 
ant in  an  action  may  appear,  answer  or  demur,  whether 
summons  be  issued  or  not,  and  such  appearance,  answer  or 
demurrer  shall  be  deemed  a  waiver  of  summons."  Before 
the  commencement  of  the  war,  complainant  (Lee)  had  em- 
powered Haynes  to  employ  counsel  in  any  matters  of  litiga-^ 
tion  that  might  arise  touching  his  interests  in  California,  as 
we  have  seen,  and  upon  the  filing  of  Freanor's  complaint. 
Col.  Crockett  was  employed  to  appear  in  the  case,  which 
he  did.  This  gave  the  court  jurisdiction^  even  though  com- 
plainant, at  the  time,  was  an  alien  enemy^  The  other  ques- 
tions have  been  already  discussed. 

It  ought  to  be  added  that  I  find  no  offer  on  the  part  of 
the  complainant  in  his  bill  to  return  the  money  be  has  re- 
ceived under  the  arrangements  which  he  now  seeks  to  set 
aside.  If  he  demands  the  lands  after  the  large  increase  in 
value  which  has  accrued  during  the  ten  years'  growth  of  the 
city  of  Oakland,  before  the  commencement  of  this  action, 
also  enhanced  by  the  improvements  put  upon  them  by  the 
parties  since  the  transactions  set  out  have  occurred,  he  cer- 
tainly ought  to  offer  to  return  the  amount  of  the  debt  re- 
ceived by  him  in  lieu  of  the  lands«  But  aside  from  this 
defect  in  the  bill,  by  failing  to  offer  to  do  equity,  I  find  no 
ground  for  equitable  relief.  On  the  contrary,  I  think, 
under  the  circumstances  shown,  the  complainant  has  abund* 
ant  reason  to  be  satisfied  with  the  acts  of  his  agents  and 
attorneys,  and  to  congratulate  himself,  that  in  his  efforts  to 
obtain  an  undue  advantage  over  prior  lien-holders,  he  did 
not  ultimately  lose  the  advantage  to  which  he  was  jusUy 
entitled. 

The  bill  must  be  dismissed  with  costs,  and  it  is  so  or- 
dered. 
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C.  C.  Coolidge  v.  John  McCone. 

CntouiT  OotJBT,  DtsTsiCT  or  Nkvada. 
Mabch  6,  1874. 

1»  i^ATCifT-^TTsx  OF  Pabt  OF  GoHBiNATiON. — A  Combination  of  three  diBlinct 
parts  is  not  infringed  by  the  making  and  sale  of  two  of  the  parts  to  be 
used  without  the  third. 

3.  UsBLBSB  Pabib  Bkjxotkd. — ^When  the  inTention  claimed  and  patented  is 
a  combination  of  three  distinct  parts,  it  is  no  infringement  to  make  and 
nse  two  of  the  parts,  even  though  the  third  is  useless. 

8.  Adtibzno  Ykbdiot. — Where  there  is  no  evidence  tending  to  prove  a  fact 
in  issue  essential  to  a  recoTery,  the  court,  on  motion  of  defendant,  made 
at  the  close  of  plaintiff's  testimony,  will  advise  the  jury  to  find  a  verdict 
for  the  defendant. 

Before  Sawteb,  Circuit  Judge,  and  HilLteb,  DiBtrict  Judge< 

The  plaintiff  is  assignee  of  a  patent  issued  to  one  Belk- 
nap, for  a  combination  of  certain  shoes  and  dies,  and 
beveled  bars,  used  in  amalgamating  pans  for  the  amalgama-* 
tion  of  silver  ores.  The  defendant,  a  fouudryman,  is 
charged  with  making  and  selling  the  invention  in  violation 
of  plaintiff's  rights.  It  appeared  in  the  testimony  that 
sometime  in  1866,  before  the  assignment  under  which 
plaintiff  claims,  the  patentee,  Belknap,  brought  the  pat-> 
terns  of  his  shoes  and  dies  to  defendant's  foundry,  and  pro- 
cured him  to  cast  shoes  and  dies  from  those  patterns,  which 
the  patentee  himself  put  into  the  pans  of  certain  mills  in 
the  neighborhood  without  charge,  for  the  purpose  of  in* 
troducing  them.  But  the  defendant  made  no  ''beveled 
bars  "  to  go  with  the  shoes  and  dies.  These  could  be  made 
of  wood  as  well  as  of  iron,  and  Belknap  himself  made  the 
beveled  bars  for  those  mills  wherein  he  had  introduced  his 
invention — the  def endantcasting  from  the  patterns  furnished 
•  only  thd  shoes  and  dies.  Afterward,  between  1867  and  the 
commencement  of  this  suit,  and  after  the  assignment  of 
Belknap's  patent  to  plaintiff,  the  defendant  cast  and  furnished 
to  various  mill-owners  shoes  and  dies  of  the  same  kind. 
Mill-owners  would  bring  to  defendant  their  own  patterns  in 
such  form  as  they  desired  the  castings  to  be  made,  and  the 
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defendant  would  cast  the  shoes  and  dies  from  the  patterns 
so  famished,  and  the  parties  for  whom  they  were  cast  wonld 
take  them  away,  put  them  into  the  pans  in  their  mills  them- 
selves, and  there  use  them.  They  sometimes  obtained  dies 
without  the  shoes,  and  used  them  with  other  kinds  of  shoes, 
and  sometimes  obtained  shoes  without  the  dies,  and  used 
them  with  other  kinds  of  dies.  The  shoes  and  dies  were 
not  necessarily  used  together,  as  the  Belknap  shoe  could  be, 
and  sometimes  was  used  with  other  kinds  of  dies,  and  ihe 
Belknap  die  with  other  shoes.  Defendant  never  inquired 
what  use  was  to  be  made  of  the  shoes  and  dies  cast  by  him, 
but  he  simply  cast  and  furnished  them  from  patterns 
brought  by  his  customers.  There  wa«  no  testimony  tend- 
ing to  show  that  he  ever  cast  or  furnished  any  of  the 
"beveled  bars,"  either  with  or  without  the  shoes  and  dies. 
On  the  contrary,  the  testimony  showed  affirmatively  that 
he  never  did  cast  or  furnish  any  beveled  bars.  There  was, 
also,  no  testimony  tending  to  show  that  the  parties  using 
the  shoes  and  dies  cast  and  furnished  by  defendant  ever 
procured  from  other  sources,  or  used  in  connection  with  the 
shoes  and  dies  furnished  by  him,  any  of  the  "beveled  bars" 
mentioned  in  the  plaintiffs  patent,  or  any  mechanical  sub- 
stitute therefor,  except  in  those  instances,  where  the  pat- 
entee himself  furnished  them  as  aforesaid,  in  his  efforts  to 
introduce  his  invention.  The  casting  and  furnishing  of 
shoes  and  dies,  as  before  stated,  to  parties  other  than  Bel- 
knap, are  the  acts  complained  of  as  constituting  an  infringe- 
ment of  plaintiff's  rights. 

At  the  close  of  plaintiff's  testimony,  counsel  for  the  de- 
fendant moved  the  court  to  advise  the  jury  to  find  a  verdict 
for  the  defendants,  on  the  ground  that  there  was  no  testi- 
mony tending  to  show  that  the  defendants  had  manufac- 
tured or  sold  the  plaintiff's  invention — the  invention  claimed 
and  patented  being,  as  defendant  insisted,  a  combin&tion  of 
shoes,  dies  and  the  "beveled  bars;"  and  as  the  beveled 
bars  had  not  been  made  or  sold,  or  even  used  in  connection 
with  the  shoes  and  dies  furnished  by  defendants,  the  whole 
combination  had  not  been  made  or  sold;  and  that  there  is 
no  infringement  by  making  and  using  a  part  only  of  the 
combination. 
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Williams  &  Bixler,  for  plaintiff. 

Letois  &  Deal  and  Beatti/,  for  defendant. 

By  tiie  court,  Sawyer,  Circuit  Judge.  We  have  exam- 
ined the  specifications  annexed  to  the  patent  very  carefully, 
and  it  is  very  plain  to  our  minds  that  the  patent  is  for  a 
combination  of  several  elements  or  parts.  The  petitioner 
commences  by  describing  the  drawings,  and  then  states  as 
follows : 

''  The  nature  of  my  invention  consists  in  the  arranging  of 
shoes  and  dies,  having  grooves  or  channels  cut  obliquely 
from  the  circumference  to  the  centre,  terminating  in  a  line 
of  a  radius  to  the  centre  or  axis.  My  invention,  also,  re- 
lates to  beveled  bars  placed  between  each  die,  and  partially 
filling  the  grooves,  for  the  purpose  of  keeping  the  ore  near 
the  same  as  they  pass  each  other."  Then  he  describes  how 
the  dies  are  fixed  to  the  disks,  and  tells  us  how  other  dies 
have  been  used  in  a  different  arrangement;  points  out  how 
the  beveled  bars  are  arranged  in  connection  with  the  other 
parts;  describes  their  operation,  and  concludes  with  the 
claim,  which  is  in  the  following  words: 

''  I  do  not  claim  broadly  the  use  of  shoes  and  dies  for  the 
purpose  of  reducing  amalgamating  ores,  for  these  are  well 
known  and  used.  What  I  do  claim,  however,  and  desire  to 
secure  by  letters  patent,  is,  constructing  and  placing  the 
shoes  and  dies  upon  upper  and  nether  disks  obliquely  at 
about  the  angle  as  described,  together  with  the  beveled 
bars  B.  B.  B.,  etc.;  substantially  as  described,  and  for  the 
purposes  set  forth." 

The  claim  is  for  a  combination.  There  is  no  claim  that 
the  dies  are  new;  that  the  direction  of  the  grooves  is  new, 
or  that  the  bars  are  new.  But  what  he  does  claim,  is  the 
arrangement  of  these  together. 

*'  Placing  the  shoes  on  upper  and  nether  disks  about  the 
angle  described,  together  with  the  beveled  bars  B.  B.  B., 
substantially  as  described,  and  for  the  purposes  set  forth." 
These  shoes  and  dies,  arranged  as  described,  ''together 
with;"  that  is  to  say,  united  with,  in  conjunction  with,  in 
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combination  with  the  beveled  bars,  substantially  as  de- 
scribed. Now  it  may  be  that  this  claim  is  not  made  in 
such  a  way  as  to  be  so  advantageous  to  the  patentee  as  he 
was  entitled  to  make  it.  It  may  be  that  he  has  arranged 
his  dies  in  connection  with  the  disks  in  such  a  way  as  to  be 
an  improvement  by  itself;  and  which  may  entitle  him  to  a 
patent  for  that  arrangement  unconnected  with  the  beveled 
bars;  and  that  he  might  have  put  in  a  claim  and  obtained  a 
patent  for  such  arrangement,  independent  of  the  beveled 
bars.  It  may  be  that,  having  obtained  a  patent  for  such 
arrangement,  he  could  also  have  obtained  a  patent  for  a 
further  combination  of  that  arrangement  in  connection  vtrith 
the  beveled  bar.  If  that  was  the  object  intended  to  be  cov- 
ered by  this  patent,  the  claimant  has  failed  to  express  it. 
It  is  for  the  arrangement  of  the  dies  and  shoes  together 
with,  that  is  to  say,  in  combination  with,  the  bars  that  is 
patented.  The  claim  to  the  whole  is  made  as  one  indivisi- 
ble claim — as  an  entirety — and  the  entire  combination  must 
be  made  and  sold  or  used,  in  order  to  constitute  an  infringe- 
ment. If  the  patentee  failed  to  get  all  he  desires,  or  failed 
to  get  his  patent  in  such  a  form  that  any  part  could  not  be 
used  without  an  infringement,  he  has  only  done  what,  per- 
haps, a  majority  of  patentees  before  him  in  the  first  instance 
have  done.  It  may  be  necessary  to  surrender  the  patent 
and  procure  a  re-issue,  in  order  to  secure  the  full  benefit  of 
his  invention.  However  this  may  be,  he  has  made  his 
claim  in  his  own  way,  and  the  patent  on  that  claim  is  for 
this  one  single  indivisible  combination  of  all  the  elements 
as  an  entirety,  in  manner  substantially  as  described,  and  for 
the  purpose  indicated;  that  is  to  say,  to  cut  the  pulp  like 
shears,  and  throw  it  up  to  the  cutters  by  means  of  the  bars. 
The  charge  in  this  complaint  is,  that  the  defendant  has 
mftde  and  sold  this  invention  as  one  single  invention.  The 
testimony  shows  that  the  defendant  has  manufactured  and 
furnished  to  mill-owners  dies,  and  manufactured  and  fur- 
nished shoes.  One  witness  testifies  that  the  defendant  put 
the  dies  and  shoes  together,  in  some  instances  in  the  shops, 
for  the  purpose  of  trying  them  to  see  if  they  would  fit ;  but 
there  is  no  testimony  which  shows  that  he  has  ever  manu- 
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factnred  any  of  these  "beveled  bars."  On  the  contrary, 
Tyrrell  and  Horn,  his  employees,  and  Belknap,  say  dis- 
tinctly, that  defendant  never  manufactured  any  of  the  bars 
so  far  as  they  are  aware ;  but  he  has  manufactured  shoes 
and  dies  upon  the  request  of  parties  desiring  to  have  them 
manufactured.  There  is  no  testimony  showing  that  defend- 
ant ever  manufactured  or  sold  the  beveled  bars. 

The  testimony  shows,  too,  that  these  dies  may  be,  and 
sometimes  are,  used  in  connection  with  other  shoes,  and  the 
shoes  in  connection  with  other  dies.  They  are  not  neces- 
sarily used  together  in  the  combination. 

It  is  claimed  that  the  defendant  has  made  the  shoes  and 
dies  without  authority  from  the  patentee,  knowing  they  were 
to  be  used  in  violation  of  the  patent,  and  that  this  renders 
him  liable  even  if  he  did  not  make  the  entire  machine. 
Now,  if  several  different  parties  conspire  together,  one  to 
make  one  part  of  a  patented  machine,  another  another,  and 
so  on,  in  order  to  avoid  responsibility,  it  may  well  be,  that 
each  party  so  conspiring  and  engaged  in  making  a  complete 
machine,  would,  nevertheless,  be  liable,  although  he,  him- 
self, should  actually  make  but  one  part  of  the  perfected 
machine.  However  that  may  be,  it  is  not  this  case.  There 
is  no  testimony  tending  to  establish  such  a  case.  Defend- 
ant casts  certain  parts  for  customers  from  patterns  furnished 
by  them,  without  inquiry  as  to  their  use.  The  pieces  or 
elements  of  this  combination  are  not  new,  and  are  capable 
of  use  out  of  this  combination.  Defendant  had  a  right  to 
cast  and  sell  them  to  be  used  separately ;  and  there  is  no 
testimony  showing  either  that  the  beveled  bars,  or  any 
mechanical  substitute  for  them»  were  used  in  connection 
with  any  of  the  dies  and  shoes  which  defendant  made  without 
authprify  from  Belknap ;  or  that  defendant  imderstood  that 
they  were  to  be  so  used.  Belknap,  I  believe,  does  say  that 
bars  were  made  by  himself  to  use  in  combination  with  those 
dies  and  shoes  which  he  ordered  made  by  defendant  for  the 
purpose  of  introducing  his  invention ;  but,  beyond  that, 
there  is  no  testimony  tending  to  sho  .v  that  any  of  the  parties 
made  and  used  the  beveled  bars  in  connection  with  any  of 
the  dies  and  shoes  which  defendant  made  without  authority 
from  the  plaintiff. 
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We  have  looked  over  the  testimony  carefully.  My  as. 
sociate,  Judge  Hillyer,  took  very  full  notes,  and  I  find  that 
they  agree  with  my  reooUection  of  tiie  testimony.  There  is 
nothing  then,  to  show  that  this  combination  was  made  or 
sold  by  the  defendant,  or  that  he  has  made  portions  of  it 
and  sold  them  to  other  parties,  with  the  knowledge  that 
they  were  to  be  used  in  connection  with  the  ^'beveled  bars'* 
for  the  purpose  of  making  up  a  single  complete  machine. 

We  think,  therefore,  we  are  bound  to  advise  the  jury  as 
asked. 

At  the  close  of  the  opinion  the  counsel  for  plaintiff  offered 
to  prove  farther,  that  the  ''beveled  bars"  were  in  fact  of  no 
advantage  or  use  in  the  combination,  and  might  be  dis- 
pensed with  in  practice  without  in  any  degree  impairing  the 
efficiency  of  the  machine — that  the  whole  advantage  of  the 
machine  really  consisted  in  the  arrangement  of  the  shoes 
and  dies  obliquely  in  connection  with  the  disks,  as  in  the 
other  particulars  described  in  the  specifications,  so  as  to  cut 
outward  in  the  manner  of  shears.  But  the  court  held  that 
the  whole  combination,  as  an  entirety,  is  the  thing  claimed 
as  the  invention,  and  patented ;  and  that  no  part,  however 
useless,  can  be  dispensed  with  for  the  purpose  of  working 
out  an  infringment.  (Citing  Rich  v.  Close^  4  Fisher's  Pat. 
Ca.  282;  Va'iice  v.  Campbell,  1  Black.  427,  and  Fames  v. 
Godfrey,  1  Wal.  78 ;  Garkr  v.  Baker,  1  Saw.  512.  See  also 
HaUea  v.  Van  Wormer,  19  Wal. ;  Gould  v.  Bees,  15  Wal.  194.) 

The  court  thereupon  advised  the  jury  to  return  a  verdict 
for  the  defendant,  which  was  accordingly  done. 


Walter  A.  Wood  M.  &  R.  Co.  v.  Lloyd  Brooke. 

District  Court,  Districjt  of    Oregon. 
March  17,  1874. 

1.  S^iiB  OF  PiBsoNAL  Pbopebtt. — All  agreement  concerning  the  sale  of 
specific  or  ascertained  chattels  is  prima  facie  a  bargain  and  sale,  and 
transfers  the  property  therein  to  the  purchaser,  in  consideration  of  his 
becoming  bound  to  pay  the  price  therefor  ;  bat  the  intent  of  the  parties 
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is  to  govern,  and  the  contraot  may  provide  that  the  property  in  the 
chattel  ethall  remain  in  the  seller  until  payment,  although  the  poBsession 
thereof  be  given  to  the  buyer  in  the  meantime. 
S.  Samx. — Where  0.  &  Co.  had  the  ezolnsive  right  to  sell  the  agrionltural 
implements  manufactured  by  the  W.  W.  Co.,  in  Oregon  and  Washing- 
ton, and  during  the  year  1873  C.  &  Co.  ordered  and  received  certain 
machines,  with  the  understanding  that  they  were  to  pay  for  them  if  sold 
within  the  year,  and  if  not,  that  they  were  **  to  take  them  for  the  next 
season,"  and  the  transaction  appeared  upon  the  invoices  of  the  W.  W. 
Co.  and  the  books  of  0.  A  Co.  as  a  sale:  Held,  That  the  property  in  the 
machines  passed  to  C.  &  Co.  upon  delivery,  and  upon  their  being  ad- 
judged bankrupts,  to  their  assignee. 

Before  Deady,  District  Judge. 
jP.  V,  Schaup,  for  plaintiff. 
William  Strong^  for  defendant. 

Deady,  J.  This  is  a  petition  asking  that  the  plaintiff  be 
adjudged  the  owner  of  thirteen  reapers  and  five  mowing  at- 
tachments, now  in  the  possession  of  the  defendant  as  the 
property  of  the  bankrupts,  and  for  an  order  directing  the 
defendant  to  deliver  the  same  to  the  plaintiff. 

From  the  petition,  answer,  stipulation  and  evidence,  it 
appears  that  the  plaintiff  is  a  corporation  engaged  in  the 
manufacture  of  agricultural  implements  at  Hoosick  Falls, 
N.  Y.,  and  that  E.  S.  Whitcomb  is  and  has  been  for  some 
years  past  the  agent  of  the  company  for  the  territory  west  of 
the  Bocky  mountains,  with  a  place  of  business  at  San  Fran- 
cisco ;  that  Whitcomb  agreed  in  writing  with  Comstock  &  Co. , 
of  Portland,  Or.,  to  sell,  during  the  year  1872,  within  the  lim- 
mits  of  Oregon  and  Washington,  the  implements  manufac- 
tured by  the  plaintiff,  exclusively  to  said  G.  &  Co.,  to  be  by 
the  latter  resold  within  said  limits  and  paid  for  during  the 
year,  unless  shipped  without  specific  orders  from  C.  &  Co., 
in  which  case  the  machines  were  to  be  paid  for  when  sold; 
that  on  September  9,  1872,  said  C.  &  Co.,  at  the  request  of 
Whitcomb,  sent  plaintiff  an  order  for  one  hundred  and 
forty  machines  for  the  season  of  1873,  whereby  it  was  un- 
derstood between  the  parties  that  the  agreement  of  1872  was 
substantially  continued  in  force  between  them,  with  the  right 
on  the  part  of  the  plaintiff  to  terminate  it  at  the  end  of  any 
38 
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year;  that  the  one  hundred  and  forty  machines  above  men- 
tioned were  shipped  to  G.  4  Co.,  a^  Portlaod,  Or*,  before 
June  1,  1873,  to  be  paid  for,  as  appears  from  the  bills  of 
sale  on  September  1  of  the  same  year,  bat  In  shipping  the 
reapers,  unmatched  part»  of  six  machines  were  sent  by  mis- 
take for  three  perfect  ones;  that  to  correct  thie  mistake, 
Whitcomb,  oh  June  10,  shipped  to  C.  '&  Go.  the  parts  of 
six  other  reapers  to  match  those,  with  a  letter  of  advice  of 
June  6,  explaining  the  transaction,  and  saying,  ''we  do  not 
expect  you  to  pay  for  the  machines  this  season,  unless  sold" 
— that  is,  the  three  extra  ones  not  ordered  ;  that  on  May 
12,  1873,  Whitcomb  shipped  to  G.  &  Go.  a  lot  of  mowing 
attachments  complete,  in  pursuance  of  their  order  of  Sep- 
tember 9,  1872,  together  with  five  other  like  machines, 
without  any  special  direction  or  xmderstanding  concerning 
the  same;  that  on  June  28, 1873^  G.  &  C!o.  wrotd  Whitcomb 
to  send  them  ''ten  more  rciapers,  atid  if  w6  sell  them  this 
season  we  will  pay  for  them;  if  not,  we  itill  take  them  for 
the  next  season  ;  if  you  think  favorable,  ship  them  by 
sail ;  not  insure  ;**  that  on  June  26,  1873,  Whitcomb  ship- 
ped ten  machines  to  G.  &  Go.,  in  pursuance  of  this  order, 
and  by  letter  of  July  4  advised  them  of  the  fact,  and  added, 
"  we  would  be  glad  to  send  yoU  teni  more  (ntecbines),  as  we 
shall  probably  have  some  to  carry  here  this  season,  and 
should  you  wish  more  now  wte  will  ship  them  on  terms  pro- 
posed by  you  in  your  last  letter" — that  is  of  June  23d,  afore- 
said ;  that  the  bills  sent  to  G.  &Go./for  all  said  implements 
were  made  out  without  <^ualificiation'  or  reservation  :  "G. 
B.  Gomstock'A  Co.,  bought  of  Walter  A.  Wood  mowing  and 
reaping  machine  CO.;  terms  September  1;"  with  this  notice 
printed  on  the  margin  :  "^No  goods  sent  on  commission ;'' 
except  the  one  of  June  10th,  for  the  parts  of  six  reapers 
sent  to  match  those  before  miissent,  which  contained  no 
date  as  to  terms. 

That  on  January  12, 1874,  C.  &  Go.  were  adjudged  bank- 
rupts, and  the  defendant  thereafter  appointed  assignee  of 
their  estate,  to  whom  six  of  said  reapers  and  four  of  said 
mowing  attachments  ware  delivered  by  the  agents  of  said 
G.  k  Co.  as  the  property  of  the  latter;  thiat  the  bankrupts 
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returned  these  implements,  and  others  not  lonnd,  in  their 
schedule  as  assets  of  the  firm,  tmt  afterward,  on  i  February 
12,  amended  the  same,  so  as  to  atate  that  all  of  said  thirteen 
reapers  and  fiye  mowing  atfcaehmentsj  not  included  in  the 
order  of  September  9,  1872,  if  not  sold  prior  to  September 
1,  1873,  *'  should  be  and  remain  the  property  '*  of  the  plain- 
tiff; that  all  the  implements  receiTod  from  plaintiff  were 
kept  together  undistinguished  from  one  another,  and  whether 
the  implements  in  the  possession  of  the  assignee  are  the 
ones  mentioned  in  said  amended  schedule  does  not  appear, 
except  one  reaper;  and  that  said  reapers  cost  one  hundred 
and  f oriy  dollars  apiece,  and  said  mowing  attachments  sixty 
dollars  apiece,'  in  San  Francisco,  with  fifteen  and  five  dol- 
lars apiece,  respectively,  freight  to  Portland,  which  freight 
was  paid  by  0,  A  Co. 

Upon  these  facts  the  plaintiff  claims  that  as  to  the  thirteen 
reapers  and  five  mowing  attachments,  G.  &  Co.  were  simply 
the  agents  of  the  plaintiff  with  authority  to  sell  the  same, 
and  until  a  sale,  that  the  property  in  the  machines  remained 
in  the  latter.  In  support,  of  this  proposition,  counsel  cites 
Meldrum  v.  Snow,  9  T'lGk,  444,  and  Beed  r,  Upton^  10  lb. 
623. 

I  do  not  think  that  the  cases  are  in  point.  In  Mddrum  v. 
Snow  it  was  proven  to  be  the  usage  for  brewers  to  supply 
retailers  with  beer  in  the  spring,  to  be  kept  on  sale  during 
the  summer  at  the  risk  of  the  former,  and  paid  for  by  the 
latter,  aaand  when  it  was  sold.  As  against  the  creditor  of 
the  retailer,  the  court  held  that  the  property  in  the  beer 
did  not  pass  to  the  latter  on  the  delivery. 

It  is  well  settled,  that  where  payment  before  delivery  is 
waived  by  the  seller,  and  immediate  possession  given  to  the 
purchaser,  upon  an  express  agreement  that  the  title  is  to 
remain  in  the  seller  until  payment  on  a  future  day,  or  con- 
tingency, that  the  payment  is  a  condition  precedent  to  the 
property  in  the  thing  sold,  vesting  in  the  purchaser,  not- 
withstanding the  sale  and  delivery.  (1  Par.  on  Con.  419.) 
So  in  the  case  cited,  the  usage  was  equivalent,  in  the  judg- 
ment of  the  court,  to  an  agreement  between  the  brewer  and 
retailer,  that  the  property  in  the  beer  should  remain  in  the 


580  Wood  M.  &  E.  Co.  v.  Brooke.        iDist  Ct 

Opinion  of  the  Court— Dead j,  J.  [March, 

former  until  a  resale  by  the  latter.  But  in  the  absence  of 
any  such  usage  or  agreement  the  sale  and  deliyery  of  the 
beer,  although  upon  a  payment  to  be  made  at  a  future  day 
or  a  contingency  yet  to  happen,  would  have  passed  the  prop- 
erty in  the  beer  to  the  purchaser  at  once. 

According  to  the  evidence,  these  machines  were  all  sold 
and  delivered  absolutely  to  C.  &  Co.,  without  any  agree- 
ment or  reservation  as  to  the  title  to  the  property.  The 
only  condition  was  the  one  in  regard  to  the  time  of  pay- 
ment. That  was  a  provision  in  favor  of  C.  &  Co.,  and 
amounted,  in  e£fect,  to  a  stipulation  that  the  machines  were 
to  be  paid  for  when  sold — ^whether  in  1873  or  1874. 

Beyond  this  there  was  no  understanding  between  the  par- 
ties, and  probably  the  agreement  should  be  so  construed  as 
giving  the  plaintijff  the  right  to  have  payment  at  the  end  of 
the  season  of  1874,  whether  the  implements  were  then  sold 
or  not. 

In  Beed  v.  Upton,  supra,  it  was  held  that  an  agreement  to 
sell  a  brick-pressing  machine,  upon  payment  therefor,  on  or 
before  a  future  day,  and  also  that  the  buyer  should  have 
the  use  of  the  machine  in  the  meantime,  followed  by  deliv- 
ery under  the  latter  stipulation,  did  not  pass  the  property  in 
the  machine  to  the  purchaser  prior  to  the  payment  therefor. 

But  there  was  an  express  provision  that  the  sale  should 
not  take  effect  until  payment,  and  also  that  the  delivery  in 
the  meantime  was  only  to  the  use  of  the  purchaser.  An 
agreement  concerning  the  sale  of  specific  or  ascertained 
chattels  is  prima  facie  a  bargain  and  sale,  and  transfers  the 
property  therein  to  the  purchaser,  in  consideration  of  his 
becoming  bound  to  pay  the  price  therefor;  but  the  intent 
of  the  parties  to  the  contract  is  to  govern,  and  the  agree- 
ment may  provide  that  the  property  in  the  chattel  shall  re- 
main in  the  seller  until  payment,  although  the  possession 
thereof  be  given  to  the  buyer  in  the  meantime.  (Blackburn 
on  Sales,  147;  1  Par.  on  Con  440;  Beed  v.  Upton,  supra, 
523.) 

The  contract  or  transaction  concerning  these  machines 
was  a  bargain  and  sale  of  them  to  C.  &  Co.,  and  conse- 
quently transferred  the  property  in  them  to  the  bankrupts, 
unless  the  parties  thereto  otherwise  intended  and  agreed. 
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It  is  admitted  that  the  one  hundred  and  forty  machines 
which  C.  &  Go.  first  ordered  for  the  season  of  1873  were 
purchased  outright,  and  that  the  property  in  them  passed 
the  purchasers  at  the  time  of  delivery  on  ship  board  at  San 
Francisco.  The  machines  in  controversy  were  ordered  and 
8ent«  or  sent  and  received,  upon  the  same  terms  as  the 
others,  except  the  time  of  payment.  The  invoices  are  all 
made  out  as  absolute  bills  of  sale.  Nothing  was  said  or 
done  by  the  parties  which  indicates  that  the  goods  were 
merely  sent  on  consignment  to  be  sold  on  account  of  the 
plaintiff.  On  the  contrary,  the  bills  contain  a  notice  that 
the  plaintiff  did  not  send  goods  on  commission.  G.  A  Co., 
when  ordering  the  ten  reapers  direct,  first,  that  they  shall 
be  shipped  by  sail,  and  then  changed  the  order  by  tele- 
graph, to  steamer,  and  expressly  direct  the  plaintiff  not  to 
insure.  The  plain  English  of  all  this  is,  that  the  parties 
understood  that  these  machines  were  at  the  risk  of  G.  & 
Co.  as  soon  as  delivered  on  board  at  San  Francisco,  and 
if  destroyed  by  any  casualty,  the  loss  would  be  theirs. 
This  is  utterly  inconsistent  with  the  idea  that  it  was  in- 
tended and  agreed  that  the  property  in  them  was  to  remain 
in  the  plaintiff,  until  a  sale  by  G.  &  Go.  Still  further,  the 
bankrupts,  in  their  account  with  the  plaintiff^  credit  it  abso- 
lutely with  all  machines  received  in  1873,  and  enter  those 
on  hand  on  February  14,  1874,  on  their  sworn  schedules  as 
assets  of  their  estate;  and  the  subsequent  change  of  their 
schedule  was  not  made  until  the  arrival  here  of  the  plaintiff 
and  his  claim  to  the  contrary. 

Whitcomb  also  testified  that  the  company  never  made  a 
contract  to  sell  their  machines  to  any  one  for  more  than 
one  year,  and  that  they  always  reserved  the  right  to  change 
their  agents,  as  he  called  them,  every  year,  and  effect  was 
sought  to  be  given  to  this  testimony  by  counsel  for  plaintiff, 
as  showing  that  machines  sent  by  it  to  G.  &  Go.,  and  not 
disposed  of  within  the  year,  in  some  way  reverted  to  the 
plaintiff  at  that  time.  Admitting  this  to  be  the  general 
rule  under  which  plaintiff  did  business,  I  do  not  see  how 
it  affects  the  question  in  this  case. 

If  G.  <&  Co.  were  not  continued  as  the  exclusive  buyers 
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and  selleirs  of  plaintiff's  ttaohines  for  Oregon  and  Washing- 
ton in  1874,  still  by  the  terms  upon  which  -they  received 
these  xoaohines,  they  had  a.  right  { to  keep  them  if  not  dis- 
posed of  sooner^  and  sell  them  within  the  year  1874.  In 
the  meantime  the  machines  wotild  be  at/0.^  Co.'s  risk, 
and  the  plaintiff  could  not  deprive  th«m  of  ^he.  possession 
of  them;  although,  as  has  been  suggested,  the  right  of  the 
latter  to  have  the  price  of  them  might  become  absolute 
at  the  end  of  the  season  of  1874,  whether  they,  were  then 
sold  or  not. 

On  the  other  hand,  it  may  be  that  G.  k  Co.,  if  they,  were 
not  continued  as  the  exchisive  buyers  and  selless  of  the 
plaintiff's  machines  lor  1874,  would  have  a  right  thereafter 
to  treat  this  sale  as  a  .  conditional  one  of  the:  class  called 
'^  contracts  of  sale  or  return,"  and  return  the  machines 
upon  the  ground  that,'  as  the  plaintiff  had  materially  de- 
prived them  of  their  opportunity  to  sell  them,  by  withdraw- 
ing their  exclusive  right  contrary  to  the  implied  under- 
standing, their  obligation  to  pay  for  thepi  was  at  an  end. 

However  this  may  be,  I  am  satisfied  that  the  transaction 
by  which  these  machines  were  delivered  to  ,C.  Jk  Co. 
amounted  to  a  bargain  and  sale,  whioh,  in  the  absence  of 
any  agreement  or  understanding  to  the  contrary,  transferred 
the  pr(^erty  in  them  to  the  bankrupts. 

This  •  conclusion  makes  it  unnecessary  to  consider  the 
question  whether  the  plaintiff,  in  case  he  was  entitled  to 
the  possession  of  the  thirteen  reapers  and  five  mowing  at- 
tachments, not  included  in  the  one  hundred  and  forty 
machines,  ordered  September  9,  1872,  i  could  have  judg- 
meat  for  the  possession  ef  any.  like  aimber  and  kind  of 
machines  of  its  manufacture,  in  the  hands  of  the  defendant 
as  the  assignee  of  the  bankrupts. 

Although  this  proceeding  is  nominally  a  petition  to  the 
court  for  an  order  upon  the  assignee  to  deliver  these  ma- 
chines to  the  petitioner,  it  has  been  heard  and  considered 
as  an  action  of  replevin  tried  by  the  court,  without  a  jury. 

This  court  has  no  authority  to  deprive  the  assignee  of  the 
possession  of  the  property  of  the  bankrupts  without  due 
^  ocess  of  law,  which  means  in  this  case  an  action  and  trial 
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by  jury,  unless  the  parties  consent  to  a  trial  by  the  court. 
(Smiih  V.  Masm,  14  Wall.  429.) 

The  rule  in  replevin  is,  that  the  thing  sought  to  be  re- 
covered must  possess  indicia,  or  ear-marks^  by  which  it  may 
be  distinguished  from  all  others  of  the  same  description; 
therefore,  replevin  cannot  be  maintained  for  loose  money, 
but  may  be  for  money  tied  up  in  a  bag,  and  taken  from  the 
plaintiff  in  that  state. 

These  machines  are  not  very  readily  distiuguished  from 
one  another  by  th^eir  mere  appearance,  if  at  all.  But  the 
thirteen  reapers  and  five  moving  attachments  might  be  dis- 
tinguish^ from  the  one  hundred  and  forty  machines  if  they 
had  been  so  kept  that  the  parties  having  the  custody  of 
them  could  satisfactorily  testify  to  their  identity.  In  this 
case,  the  ^iden^e  only  shows  that  one  of  the  machines  in 
the  hands  of  the  assignee  is  one  of  the  thirteen  reapers. 

But  the  claim  of  the  plaintiff  is,  that  there  is  a  usage  in 
this  trade,  to  the  effect  that  where  machines  are  delivered, 
as  in  this  case^  a^d  any  number,  not  exceeding  those  sent 
without  specific  orders,  or  ordered  to  be  paid  for  when 
sold,  are  left  at  the  end  of  the  season  unsold,  they  revert  to 
the  company  and  become  its  property  ex  vi  facti,  for  v^hich 
it  may  maintain  replevin.  There  was  evidence  tending  to 
prove  such  a  usage,  b]}t  it  was  not  sufficient.  Besides, 
Comstock  testified  that  he  knew  nothing  of  it,  but  purchased 
the  machines  to  be  paid  for  September  1^  1873,  or  when 
sold. 

The  plaintiff  is  not  entitled  to  the  possession  of  the  prop- 
erty, and  judgmeut  must  be  given  for  the  defendant  for 
costs. 


J.  D.  Stuvbnson,  U.S..  Shipping  Commissioner^ 

V,  Charles  Hare. 

.  Djstbict  Court,  Pistbict  of  Caupornu. 

March  23,  1874. 

1.  Shippino  CaKBOssioNiBs'  Aor  Gonstbitsd. — The  provisions  of  section 
twenty-three,  of  the  phippiag  coaxmiartioners'  act  of  Jane  7.  1872,  do  not 
apply  to  cases  embraced  within  the  provisions  of  section  fifty-five. 
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Before  Hoffmaj^,  District  Judge. 
W.  W.  Morrow,  for  plaintiff. 
S.  W.  HoUiday,  for  defendant. 

Hoffman,  J.  By  the  fifty-fifth  section  of  the  act  of  con* 
grass  of  June  7,  1872,  commonly  known  as  the  shipping 
commissioners'  act,  it  is  provided,  in  substance,  that  all 
wages  of  seamen  forfeited  for  desertion  '*  shall  be  applied 
in  the  first  instance  in  payment  of  the  expenses  occasioned 
by  such  desertion  to  the  master  or  owner  of  the  ship  from 
which  such  desertion  has  taken  place,  and  the  balance,  if 
any,  shall  be  paid  by  the  master  or  owner  to  an^^  shipping 
commissioner  resident  at  the  port  at  which  the  voyage  of 
such  ship  terminates."  *****"  And  in  case  any 
master  or  owner  neglects  or  refuses  to  pay  over  to  the 
shipping  commissioner  such  balance  aforesaid,  he  shall  in- 
cur a  penally  of  double  the  amount  of  such  balance,  which 
shall  be  recoverable  by  the  commissioner,  in  the  same  man- 
ner  that  seamen's  wages  are  recovered.** 

The  present  action  is  brought  to  recover  the  sum  of 
1109  14,  being  double  the  amount  of  wages  due  to  one  Ah 
Lee  at  the  time  of  his  desertion  f]t>m  the  vessel.  The  re- 
spondent admitting  that  $54  67  was  due  Ah  Lee  at  the  time 
of  the  desertion,  has  shown  that  the  expenses  occasioned 
by  the  desertion  were  largely  in  excess  of  that  sum,  and  that 
no  balance  remains  to  be  paid.  The  fact  thus  proved  is  not 
disputed  by  the  libellant,  but  he  insists  that  the  proof  is 
inadmissable,  inasmuch  as  the  respondent,  though  often 
requested,  has  omitted  to  furnish  any  account  of  the  deduc- 
tions, which,  he  claims,  should  be  made  from  the  wages,  as 
required  by  section  twenty-three  of  the  act,  and,  therefore, 
in  accordance  with  the  provisions  of  that  section,  no  deduc- 
tion can  now  be  allowed. 

Section  twenty-three  is  as  follows:  *^  Every  master  shall, 
not  less  than  forty-eight  hours  before  paying  off  or  discharg- 
ing any  seaman,  deliver  to  him,  or,  if  he  is  to  be  dischai^ed, 
before  a  shipping  commissioner,  to  such  shipping  commis- 
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siouer,  a  full  and  true  account  of  his  wages,  and  all  deduc- 
tions to  be  made  therefrom,  on  any  account  whatsoever; 
and  in  default  shall,  for  eaeh  offense,  incur  a  penalty  not 
exceeding  fifty  dollars,  and  no  deduction  from  the  wages  of 
any  seaman  shall  be  allowed,  unless  it  is  included  in  the 
account,"  etc.,  etc. 

The  question  to  be  decided  is,  do  the  provisions  of  this 
section  apply  to  cases  embraced  within  the  provision  of  sec- 
tion fifty-five?    In  my  opinion,  it  is  clear  that  they  do  not. 

1.  Section  twenty-three  requires  an  account  of  wages  and 
deductions  to  be  made  therefrom,  to  be  furnished  to  the 
seaman  or  the  commissioner  at  least  forty-eight  hours  be- 
fore paying  off  or  discharging  the  former. 

This,  obviously,  refers  to  wages  due  seamen  who  are  to 
be  paid  off  or  discharged.  It  has  no  more  application  to 
the  case  of  a  deserter,  who  is  neither  to  be  paid  off  nor  dis- 
charged, than  to  that  of  a  deceased  seaman.  In  those  cases, 
moreover,  where  the  man  is  not  to  be  discharged  before  the 
commissioner,  a  compliance  with  the  terms  of  this  section 
would,  generally,  be  impossible,  for  the  deserter  would 
usually  be  out  of  the  reach  of  the  master. 

2.  The  **  deductions"  referred  to  are  deductions  to  be 
made  from  wages  to  be  paid,  such  as  advances,  money  fur- 
nished during  the  voyage,  supplies  from  the  slop-chest,  etc. 
.  The  expenses  occasioned  by  a  desertion  are  not  treated 
by  the  act  as  **  deductions"  to  be  allowed  the  master.  They 
are  charges,  to  the  payment  of  which  the  wages  forfeited 
are  ''  in  the  first  instance  to  be  applied,"  and  the  ''  balance" 
only  is  to  be  paid  to  the  commissioner.  The  practical  effect 
is,  of  course,  the  same  by  whatever  term  we  characterize 
them.  But  the  language  of  the  section  become  significant 
-when  the  question  arises  whether  the ' '  expenses"  mentioned 
in  the  fifty-fifth  section  are  embraced  within  the  ''deduc- 
tions" spoken  of  in  the  twenty-third  section. 

3.  If  the  master  has  committed  any  offense,  it  is  a  viola- 
tion of  the  twenty-third  section.  He  is,  therefore,  liable,  if  at 
all,  to  the  penalties  denounced  in  that  section,  to  wit :  The 
disallowance  of  any  deduction  from  the  wages  earned,  and 
a  penalty  not  exceeding  150. 
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If  he  fails ;  to  pay  oveir  the.l^anjpe  of >  forfeited  wages, 
after  paying  expenses,  he  beconjies  liable^  under  the  fifty- 
fifth  section,  for  double  the  amqunt  of  suoh  balance.  The 
present  suit;  is  an  attempt,  to  .enforce  this. latter  liability, 
when  the  only  ofiEens^  which  the  master  caon  havQ  com- 
mitted is  a  violation  of  the  twenty-third  section. 

For  these  reasons, ,  I  think  it  dear  that  the  act  does  not 
require  an  account  of  expensiQs  pocasipoed  by  the  dese^on ' 
to  be  furnished  to  the  commissioner.  That  the  omission 
to  do  so  does  not  forfeit  the  right  o£  the  master  to  have 
those  wages  applied,  in  the.  first  .in^tai^cejto  the  payment 
of  such  expenses  —  and  that  when,  su^d  for  double  the 
amount  of  a  balance  alleged  to  bq  due,  he  may  defeat  the 
suit  by  showing  that  the  expenses  hav^  equaled  or  exceeded 
the  amount  of  such  forfeited  wages^  and  tibat  no  balance  is 
due. 

But  notwithstanding  that  thQ,  statute  does  not  require 
the  master  to  furnish  an  account  of  e^^uses  occasioned  by 
the  desertion  to  the  copimission^er,  it  is  evidently  fit  and 
proper  that  he  should  do  aiO«  A  Jmowledge  of.  what  expenses 
are  claimed  to  have  been  inci^rred  is  necessary,  to  enable 
the  commissioner  to  ascertain  what  balance,  if  any„  is  due 
to  the  United  States,  and  a  fair  and  just  account  rendered 
by  the  master  will  usually  lead,  to  a  prompt  settlement  of 
the  matter  without  resorting  to  4  suit,  which,  in  the  absence 
of  all  information  on  the  subject,  the  cpmmissioner  may  feel 
it  his  duty  to  bring. 


T&E  Merrimac, 

District  CoimT,  Distbict  of  Obegon. 
Mabch  81,  1874. 

1.  Tow-LiNB. — H.  agreed  with  W.  to  taw. his  seov  from.  Astoria  to  Cape 
Disappointment  for  twenty  dollars,  without  mentioning  which  should 
furnish  the  tow-line :  Heldj  That  in  the  absence  of  any  usage  or  un- 
derstanding to  the  contrary,  the  tug  was  bound  to  fumisb  title  tow-line  as 
a  part  of  the  necessary  means  to  perform  the  towage^  as  undertaken. 
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2.  Custom  a0  to  Tow-Likv.— rWhere  eiddence  vfw  offered  by  H.  to  prove  a 

custom  to  the  effect  that  the  tow  was  bound  to  famish  the  tow-line  in 
snch  cases  :  Held,  That  it  was  not  snfiicieDt,  and  that  the  master  of  the 
tow  could  not  <  be  affected  by  it,  if  estribUshed,  unless  >  luiovledge  of  it 
was  brought  homo  Ui  him. 

3.  Tow-LiMK,  AT  Whosv  Bisk.— Where  a  man  on  the  tow  famished  a  line 

to  the  tag  at  the  request  of  the  master  of  the  latter,  bat  atated  at  the 

lime  that  he  did  not  think  it  sufficient  to  tow  mihiQutre^  should  the 

:  Mne, bj»  oonsidered  as  lomisbe^  by  the  $tow,  andat  her  risk,  or  otherwise. 

4.  ^oaiBACic  Q9  TpvAOV.'-^Tha  eoptiact  to  tow  the  scow.apd  her  cargo  from 

Astoria  to  the  cape  was  one  of  the  hire  of  the  carriage  or  transportation 
of  the  same  for  a  compensation,  and  was,  therefore,  a  bailment  of  the 
kind  denominated  £oooHo  opens  mercium  'Vehmdamm,  In  which  the 
Blaster  of  thevtog  was  bat^  and  fespcpuble  ior  ov^inaiy  flkill  and 
diUgence. 

5.  Tuo,  NEGxaaEMcuB  op. — ^The  tag  M.  left  Astoria  with  the  scow  J.  F.  in 

tow,  two  hundred  feet  astern,  on  the  last  of  the  ebbtide,  for  Gape  Dis- 
appointment^and  met  the  flood  tide  and  south-^west  wind  abreast  of  Sand 
Island,  as;  might  have^  been  reasonably' expected^  where  such  tide  and 
wind  always  make  a. rough  se^  and  in  attempting,  to  tow  .said  scow 
against  the  same,  the  tow-line  of  the  tow  and  also  of  the  tug  parted, 
and  the  scow  went  on  Chinook  spit  and  ^m  lost :  Hdd,  That  the  tug 
-  did  not  azetfoise  ordinary  skill  and  diligence;  in  undertaking  the  Toyage 
on  the  last  of  the  ebb  Mde,:  or  -in  aHempting  to  tow. the  scow  against 
the  flood  tide  and  wind;  and  therQfpr9  is  responsible  for  the.  conse- 
quent loss  of  the  same. 

6.  Tug,  Duties  ot. — Under  the  circumstances  of  the*  employment,  with  the 

exception  of  steering  the  tow,  working  her  pump,  and  handling  her 
end  of  the  <tow-line,  th^  tug  is  responsible  for  the  na^gation,  of  both 
.  vessels  ;  and  her  duties  were  those  of  a  private  carrier  for  hire,  just  as 
much  as  if  she  had  had  her  upon  her  own  deck  instead  of  listem,  at  the 
end  of  a  tow-line. 

7.  Saice. — ^Wheze  a  tng  negtigently  places  a  Itow  in  a  peril  Irom  which  «he  is 
'    lost,<  iti  a  Ao  exouse-tbat  the^  tow  might  have  been  suved,  bat  Cor  a  mis- 
take of  or  want  of  skill  in  the  crew  of  the  latter,  in  bending  a  tow-Une  in 
a  dangerous  emergency,  or  the  want  of  extaordinary  ground  tackle. 

8.  CoxxisioN  BETWEEN  Tuo  AND  Tow. — Where  a  tow  has  parted  from  the  tug 

and  gone  adrift,  and  ia  in  gseat  peril,  and  the  latter,  at  the  request  of 
the  cr0w  of  .the  former,  attempts  to  take  theiq  off,  and  ifi  so  doing  col- 
lides with  the  tow  and  sinks  her,  the  tug  is  not  responsible  for  the  con- 
sequences of  such  collision,  unless  it  was  intentional  or  the  result  of 
gross  negligenoe. 

Before  Deadt,  Distriet  Judge. 
John  A.  Woodward  and  H.  B*  Nortkrup,  for  libellants. 
Wmiam  Strong  and  Joseph  .N. ,  Dolph^  for  respondent. 
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Deadt,  J.  This  Bait  is  brought  to  recoTer  $2500  dam- 
ages sustained  by  the  libellaut  in  the  loss  of  the  John  Fran^ 
da  and  her  cargo  of  eighty  cords  of  ash  wood,  through  the 
negligence  of  the  tug  Merrimac,  while  engaged  in  towing 
said  John  Francis  from  Astoria  to  Cape  Disappointment,  on 
September  9,  1873. 

The  vessel  lost  was  a  '*  schooner  scow,*' of  ninety-five  and 
one  half  tons  burden,  one  hundred  and  twenty  feet  in  lengtJi, 
twenty-one  feet  in  breadth,  and  four  and  one  half  feet  in 
depth,  with  two  masts  and  a  rudder  and  steering  gear;  she 
was  decked  over,  fore  and  aft,  carried  an  anchor  weighing 
two  hundred  and  eighty  pounds,  with  thirty  to  forty  fathoms 
of  chain  ;  she  was  built  in  1866  for  the  wood  and  hay  trade 
on  the  Columbia  river,  at  a  cost  of  $4500.  Some  time  in 
1872,  libellant  bought  her  for  $1100,  and  afterward  put  $800 
worth  of  repairs,  rigging  and  sails  upon  her. 

The  Merrimac  is  a  single  engine-propeller,  of  fifty  or  sixty 
horse  power,  and  forty-eight  tons  burden,  and  has  been  en- 
gaged for  some  years  in  towing  on  the  Columbia  river,  and 
over  the  bar  to  and  from  the  sea. 

About  September  1,  1873,  the  libellant  met  the  master 
of  the  MerHmac,  Bichard  Hobson,  of  Portland,  where  con- 
versation was  had  between  them,  to  the  effect  that  the 
former  expected  to  be  at  Astoria  in  a  few  days  with  his 
scow,  bound  for  Cape  Disappointment,  when  he  would  want 
a  tug  and  that  the  latter  would  be  ready  to  tow  him  over. 

Early  in  the  morning  of  the  ninth  the  John  FVancia  ar- 
rived at  Astoria  from  the  mouth  of  the  Sandy,  in  tow  of  the 
libellant's  little  steamboat,  the  Wasp.  The  Merrimac  having 
heard  the  previous  evening  that  the  scow  was  on  the  way, 
came  over  to  Astoria  from  Cementville  in  the  night  to  meet 
her. 

Here  the  libellant  and  the  master  of  the  tug  met  and  made 
a  contract,  whereby  the  latter  agreed  to  tow  the  scow  over 
to  the  cape  for  twenty  dollars,  nothing  being  said  as  to  who 
was  to  furnish  the  tow-line.  This  was  about  eight  o'clock, 
and  near  the  last  of  the  ebb  tide.  The  master  of  the  tug  di- 
rected the  libellant  to  have  the  anchor  of  the  scow  lifted, 
and  let  her  drift  out  from  the  wharf,  and  he  would  come 


r 
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around  with  the  tug  and  take  her  in  tow»  and  in  the  mean- 
time the  libellant  was  to  take  the  Wasp  in  near  shore  and 
secure  her  and  come  oS  to  the  scow  in  bis  skiff. 

The  tug  came  alongside  of  the  scow,  and  asked  libellant's 
brother,  who  was  the  only  person  on  board,  to  give  him  the 
line  that  was  lying  on  the  forward  part  of  the  scow,  which 
he  did.  The  tug  then  steamed  along  slowly,  with  the  scow 
astern,  for  nearly  a  mile,  when  the  libellant  and  another 
brother  came  on  board  the  tow,  and  the  tug  steamed  away 
at  the  rate  of  four  or  five  knots  an  hour. 

The  distance  from  Astoria  to  the  cape  is  about  fifteen 
miles.  Abreast  of  Sand  Island,  and  about  four  miles  from 
th<8  cape,  they  met  the  flood  tide  and  wind  from  the  south- 
west. At  this  point  the  sea  is  always  rough  during  the  flood 
tide.  The  wind  and  tide  being  on  the  tow's  quarters,  she 
began  drifting  to  leeward,  when  the  tug  turned  up  to  the 
tide,  and  the  strain  or  surge  parted  the  line  some  feet  out- 
side of  the  scow.  The  tug  then  backed  up  and  gave  the 
tow  her  line,  which  very  soon  parted  short  off  some  fifteen 
or  twenty  feet  from  the  scow.  Thereupon  the  tug  gave  the 
tow  the  long  end  of  her  line,  and  directed  it  to  be  bent  on 
to  the  long  end  of  the  tow's  line,  which  was  done ;  but  the 
knot  slipped  while  being  drawn  through  the  water,  and  the 
line  parted  before  it  was  drawn  taut.  By  this  time  the  scow 
had  drifted  within  one  hundred  feet  of  Chinook  spit,  and 
the  master  of  the  tug  directed  the  tow  to  drop  her  anchor, 
which  was  done,  in  about  three  fathoms  of  water,  with 
twenty -five  fathoms  of  chain.  This  was  near  the  first 
black  buoy  The  scow,  under  the  force  of  the  wind  and 
tide,  dragged  her  anchor  slowly  in  the  direction  of  the 
spit,  and  the  men  on  her  called  to  the  tow  to  come  and  take 
them  off.  The  tug  backed  up  to  windward  and  alongside 
the  scow,  but  as  she  reversed  her  engine  to  go  ahead,  it 
caught  on  the  center  for  a  moment,  and  she  drifted  closer 
to  the  tow.  As  she  passed  the  bow  of  the  scow  a  swell 
caught  her,  and  carried  her  across  it,  where  her  propeller 
got  foul  in  the  anchor  chain,  until  it  was  paid  out  further, 
when  she  got  away.  During  this  time  the  guard  of  the  tug 
struck  the  bow  of  the  scow  at  one  corner,  and  broke  it  down. 
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80  that  iSie  Bea'  potired  in  and  filled'  heir  in  a  few  moments, 
whereupon  tiie  6rew  of  the  tow  ran  iBtft,  jmnptBd  into  their 
skiff  and  got  on  board  the  tag,  which  was  distant  8(Hne  two 
hundred  yards  witting  for  them. 

The  tug  proceeded  to  the  cape  and  returned  at  ebb  tide, 
but  the  dcoW  had  drifted  i^o  far  into  the  breakers  that  it  was 
not  considered  safe  to  g6  to  her  #ith  the  tug.  By  the  next 
morning  at  teh  o'dlock  h&r  bow  was  puUed  but  of  her, 
with  the  fikSteniikg'  of  the  anohor  chain,  and  she  went  on  to 
the  spit,  and  was  lost.  The  cargo  of  wood  floated  out  as 
soon  as  she  filled,' and  ^eA  lost. 

The  line  taken  from  the  tow  was  a  f6nr*-and^a*-h£^-'iDdh 
line,' about  forty  fathoins  in  length,  and  apparentl j  in  good 
condition.  Hen^y  Wilson,  who  gave  it  to  the  tug,  testifies 
that  the  Merrimae  came'Vilongsidei  and  Hobson  asked  him 
if  the  line  lying  forward  on  the  tow  * 'was  strong  enough  for 
a  tow-line.*'  He  ausweriBd,  "I  do  not  know;  I  do' not  be- 
lieve sheicf;'*  when  Hobflon  sang'out,  '^'HeaTe  that  line, 
and  not  stand  ther6  to  look  at  it." 

Hobson  testifies:  I  asMed  Wilson  ^'if  thit-was  the  line 
he  was  going  to  tow  with?"  What  he  said  in  reply  ^'I  do 
not  recollect."  T  then  ordered  him  **to  giye  us  the  line 
quick  before  we  drifted  away." 

Ingalls,  who  took  the  line  from  the  tow,  testifies:  '^We 
went  alongside,  and  askei  if  they  had  a  line,' and  i^ey  be- 
gan td  hunt  one  up.  They  said  they  had  one,  and  I  took 
the  line  myself,  and  made  it  fast  to*  the  bits." 

J.  W.  Bloomfield,  a  passenger  on  the  tug,  and  the  person 
to  whom  the  wood  was  sold  to  arrive  at  the  cape,  testified 
that  ''Hobson  asked  one  of  the  men  on  the  scow  whether 
he  had  a  good  line.-  The  man'said  he  did  not  know  whether 
the  line  waB  good  or  not.  I  think  the  man*  was  Wilson's 
brother.'  HobsOn  said,  'huiry  and  give  us  the  line  any- 
way.'" 

XJpon  this  testiinony,  I  conclude  that  th^  transaction  of 
taking  the  line  from  the  tow  took  place  substantially  as 
stated  by  Henry  Wilson. 

The  line  of  the  M&nnmac  was  a  four-and*threeMjuarter- 
inch  Manila  rope  of  about  forty  fathoms  in  length.    It  had 


Dist  Or.]  The  MERRDCAb.  591 

1874.  i  Opinion  of  the  Cotirt— Deady;  J. 

beeii  spliced/ and  subjected  to  'seyere  strain  in  towing  rafts 
of  saw-logs. 

Either  of  theni  wete  probably  sufficient  to  tow  thd  scow 
in  smooth  water,  or  with  Hie  tide,  but  not  against  the  flood- 
tide,  between  Sand  Island  and  Chinook  spit,  as  the  fact  of 
their  parting  as^  they  did  abundantly  proves.  In  this  case 
the  result  is  a  safe  criterion  by  which  to  judge  of  the  suf- 
ficiency of  the  lines.    (The  steamer  Wdb,  14  Wall.  414.) 

The  contract  being  silent  as  to  who  should  fumidh  the 
tow-line,  the  respondent  alleged  and  gave  evidence  tending 
to  prove  that  ther^  was  a  custom  at  the  mouth  of  the 
Coliimbia  river  that  in  sttch  cases  the  tow  should  furnish 
the  line.  The  evidence  in  support  of  the  usage  is  weak — 
com^s  mainly  from  witnesses  who  are  interested  in  tugs — 
and,  in  my  judgment,  falls  far  short  of  establishing  any 
such  custom.  The  most  that  can  be  claimed  for  it  is,  that 
it  establishes  a  usage  in  th6  case  of  sea-going  vessels,  par- 
ticularly, when  b^g  towed  astetn,-  that  the  fow  6hall  fur- 
nish the  line  or  pay  the  tug  extra  for  furnishing  it,  but  In 
the  case  of  scows  and  thd  like,  that  the  tow  shall  furnish 
the  line  if  she  has  one,  btit  if  not,  the  tug  shall  furnish  it 
without  extra  charge.  Besides,- it  is -clear  that  no  usage 
upon  the  subject  was  known  to  the  libellant,  and  before  he 
can  be  affected  by  a  custom  so  recent  and  local  as  this  is 
claimed  to  be,  knowledge  of  it  must  be  brought  home  to 
bim.'    (2  Par.  on  Con.  57.) 

My  impression  is,  that  the  Undertaking  to  tow  the  scow 
from  Astoria  to  the  cape  bound  the  respondent  to  fiimish 
the  necessary  means  to  do  the  service  with,  and  in  the  ab- 
aenee  of  any  ci^stom  or  understanding  to  the  contrary,  to 
furnish  a  sufficient  tow-line  ets  a  part  of  such  means.  But 
the  tow  did  furnish  the  lin!e,  and  I  think  th^  tug  ought  not 
to  be  held  responsible  for  its  sufficiency,  unless  it  appears 
ther^  was  some  understanding  that  it  was  to  be  used  at  the 
risk  of  thei  liatter.  If  the  master  of  the  tug  called  for  the 
tow's  line,  and  it  was  given  and  used  without  anything 
further  being  said  or  done  by  either  party,  the  reasonable 
inference  would  be  that  the  parties  understood  the  contract 
as  requiring  the  tow  to  furnish  the  line,  or  that  they  there- 
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by  modified  or  supplemented  it  to  that  e£fect.  Bat  in  this 
case  the  man  on  the  tow,  in  giving  the  line,  also  said  he 
did  not  think  it  was  sufficient,  and  there  is  reason  for  hold- 
ing that,  if  the  master  of  the  tug  took  the  line,  notwithstand- 
ing this  opinion,  he  took  it  upon  his  own  judgment  and 
risk.  He  testifies  that  he  thought  the  line  was  sufficient 
StUl,  when  the  master  of  the  tow  came  on  board,  he  made 
no  objection  to  the  use  of  the  line,  and  manifestly  did  not 
think  it  insufficient.  Upon  the  whole,  it  is  not  clear  to  my 
mind  whether  the  circumstances  under  which  the  line  was 
given  and  taken  from  the  tow  constitute  an  implied  agree- 
ment that  it  was  to  be  used  as  the  line  of  the  tow,  and  at 
her  risk,  or  otherwise.  As  the  case  may  be  satisfactorily 
disposed  of  upon  another  ground,  it  is  not  necessai-y  to 
definitely  decide  this  question. 

The  contract  to  tow  the  scow  and  her  cargo  from  Astoria 
to  the  cape  was  one  of  the  hire  of  the  carriage  or  transporta- 
tion of  the  same  for  a  compensation,  and  was  therefore  a 
bailment  of  the  kind  denominated  hcatio  operis  mercium 
vehendarum.  The  services  of  the  tug,  and  her  master  and 
crew,  were  hired  by  the  libellant  for  that  purpose.  This 
constituted  the  libellant  the  bailor,  and  the  respondent  the 
bailee,  of  the  scow  and  her  cargo.  (Story  on  BaiL  sec.  370; 
Ed.  on  Bail.  338.) 

This  is  a  bailment  which  is  beneficial  to  both  parties,  and 
the  bailee  is  responsible  for  ordinary  skill  and  diligence. 
(Ed.  on  Bail,  371;  Story  on  Bail,  457.)  But  he  is  not  a 
common  carrier,  and  may  contract  for  a  more  restricted  lia- 
bility than  the  law  imposes  upon  him.  {Alexander  v.  Greene, 
3  Hill.  19;  The  steamer  Webb,  14  Wall.  414.)  Counsel  for 
respondent  insists  that  this  hiring  did  not  amount  to  a  bail- 
ment of  any  kind,  and  in  support  of  this  proposition,  cites 
a  dictum  of  Bronson,  J.,  in  JVelia  v.  The  S.  N.  Co.,  2  Comst. 
208,  to  that  e£fect.  It  was  decided  in  that  case  that  the 
proprietor  of  a  tow-boA  was  not  a  common  carrier,  as  to 
the  boat  towed,  but  the  dictum  that  such  proprietor  was  not 
a  bailee,  and  that  the  transaction  was  not  a  bailment,  is  in 
direct  opposition  to  the  language  of  all  the  authorities,  as 
well  as  that  of  the  learned  judge  elsewhere  in  the  same 
opinion,  and  in  Aleocaiider  v.  Gh^eene,  stip^a. 
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The  master  of  the  tag  being  a  bailee  for  hire,  and  as 
such  resposible  for  ordinary  skill  and  diligence  in  the 
performance  of  his  contract,  what  was  his  duty  in  the 
premises  ?  Impliedly  he  undertook  to  famish  a  tug,  prop- 
erly equipped,  and  of  sufficient  capacity  and  power  to  take 
the  scow  to  the  cape,  and  for  the  exercise  of  ordinary  skill 
and  prudence  in  selecting  the  proper  time  to  make  the  voy. 
age,  with  reference  to  the  craft  to  be  towed,  and  the  wind 
and  tide,  or  other  ordinary  peculiarities  of  the  navigation, 
and  in  the  conduct  of  the  enterprise  in  the  case  of  any 
unlooked  for  or  extraordinary  emergency. 

Of  course  the  relations  between  the  tug  and  the  tow  may 
be  modified  by  express  agreement,  or  the  reasonable  im- 
plication arising  from  the  circumstances  and  nature  of  the 
employment  in  a  particular  case,  so  as  to  make  the  tug  the 
mere  servant  of  the  tow  and  under  its  direction.  In  such 
a  case  the  liability  of  the  tug  may  be  limited  to  the  mere 
point  of  furnishing  a  sufficient  motive  power  for  the  tow, 
while  the  whole  responsibility  as  to  the  time  and  manner  of 
making  the  voyage  or  transportation  would  rest  with  the 
latter.     {Sturgis  v.  Boyer,  24  How.  121.) 

In  this  case  the  scow  being  towed  astern  a  distance  of 
some  two  hundred  feet,  with  her  own  master  and  crew 
aboard,  the  tug  is  not  responsible  for  the  manner  in  which 
she  was  steered.  It  is  evident  from  the  circumstances  that 
the  tow  relied  upon  her  own  steering  gear  and  crew  to  keep 
her  in  the  proper  place  in  the  channel,  so  far  as  tlie 
course  of  the  tug  would  permit.  (Spivtd  v.  Heminingtoay, 
14  Pick.  7.)  Neither  is  the  tug  responsible  for  any  injury 
which  may  have  happened  to  the  tow  by  reason  of  any  de- 
fect or  deficiency  in  her  condition,  construction  or  appoint- 
ments, considered  as  a  scow.  It  was  implied  in  the  contract 
to  tow  her,  that  the  John  Francis  was  as  seaworthy  as  vessels 
of  her  class  and  construction  ordinarily  are. 

But  as  to  all  the  other  matters  involved^  or  to  be  per- 
formed in  the  undertaking,  I  think  the  tug  is  responsible 
for  any  lack  of  ordinary  care  or  diligence  on  the  part  of 
the  respondent. 

The  water  to  be  crossed  was  not  an  ordinary  one.  The 
39 
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peculiar  difficulties  and  dangers  of  the  voyage  were  well 
known  to  the  respondent,  and  almost  unknown  to  the  libel- 
lant.  The  vessel  to  be  towed  was  a  flat-bottomed  one,  with 
a  square  head  and  stern,  well  loaded  down  with  wood.  She 
could  be  towed  to  the  cape  on  the  ebb  tide  with  comparar 
tive  saf etji  while  it  is  almost  certain  thi^  she  could  not  be 
towed  against  a  flood  tide  between  Sand  Island  and  Chi* 
nook  spit. 

Under  the  circumstances,  there  was  a  want  of  ordinary 
skill  and  diligence  on  the  part  of  the  respondent  in  leaving 
Astoria  with  this  scow  in  tow  for  the  cape  on  the  last  of  the 
ebb  tide.  He  could  not  expect  to  carr}'  it  with  him,  and 
must  have  known  that  he  would  meet  the  flood  tide  and 
wind  at  Sand  Island,  where  it  always  made  a  rough  sea 
against  which  it  would  be  dangerous  to  tow  the  scow.  (The 
BrooMyn,  2  Ben.  562;  The  Caleb,  1  Ben.  15;  The  Olive  Bo- 
her,  ib.  174;  The  Blanche  Page,  ib.  186;  The  Jf.  A.  Lemwx, 
ib.  190;  The  Deer,  ib.  355.)  To  obviate  the  force  of  these 
facts  counsel  for  respondent  claims  that  the  voyage  was 
delayed  half  an  hour  waiting  for  the  libellant  to  join  the 
scow  after  the  tug  had  hit<3hed  on  to  her,^  and  that  this  was 
the  cause  of  being  caught  in  the  flood  tide. 

Taking  all  the  circumstances  into  consideration,  I  do 
not  think  this  proposition  is  supported  by  the  evidence, 
and  if  it  was,  it  does  not  justify  the  respondent  in  putting 
the  scow  into  the  peril,  from  the  e£fects  of  which  she  was 
lost. 

The  testimony  as  to  the  time  which  elapsed  between  the 
hitching  on  to  the  scow  and  the  libellant's  jointing  the 
latter,  varies  from  fifteen  to  thirty  minutes,,  and  us  to  the 
distance  made  in  the  meantime,  from  a  quarter  of  a  mile  to  a 
mila«  The  weight  of  the  evidence  is,  that  the  time  was  not 
to  exceed  twenty  minutes,  and  the  distance  not  more  than 
three  fourths  of  a  mile. 

The  tug  was  making  four  to  five  knots  an  hour  until  she 
met  the  flood  tide,  and,  had  the  ebb  served,  she  would  have 
made  the  cape  in  something  more  than  three  hours.  The 
evidence  is  not  clear  and  direct  to  the  fact,  but  the  reason- 
able inference  from  all  the  circumstances  is,  that  the  tug  did 
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not  make  more  than  two  and  a  half  knots  an  hour  against  the 
flood  tide.  The  witnesses  all  agree  that  the  vessels  met  the 
flood  tide  abreast  of  Sand  Island,  and  this  is  very  probable 
when  it  is  remembered  that  they  left  Astoria  on  the  last  of 
the  ebb  tide — near  low  water.  As  indicated  by  the  chart, 
this  is  about  four  miles  from  the  cape.  If,  then,  there  had 
been  no  delay  in  starting,  the  tug  would  have  met  the  flood 
tide  in  apparently  the  roughest  place  in  the  channel— about 
two  miles  from  the  cape — and  encountered  substantially  all 
the  perils  she  did,  with,  in  all  probability,  the  same  results. 

But,  for  the  sake  of  the  argument,  admit  that  the  loss  oc- 
curred on  account  of  the  delay.  That  does  not  excuse  the 
respondent.  The  delay  occurred  while  the  respondent  was 
in  command  and  under  his  direction ;  and  it  does  not  ap- 
pear that  the  libellant  occupied  any  more  time  in  making 
the  JVasp  fast  and  getting  back  on  to  the  scow  than  was 
necessary  and  anticipated,  and  allowed  for  when  the  con- 
tract was  made.  By  his  undertaking  he  was  bound  to  know 
"whether  it  was  prudent  to  start  when  he  did  or  proceed  on 
the  voyage  after  the  libellant  came  on  board.  The  libellant 
gave  no  direction  in  the  premises  from  the  time  the  contract 
was  made  until  he  called  to  the  tug  to  take  them  off  the 
scow,  and  assumed  no  risks  save  those  which  the  law  neces- 
sarily cast  upon  him. 

But  suppose  that  the  respondent  had  good  reason  to 
believe,  when  he  started,  that  he  could  make  the  cape  with- 
out encountering  the  flood  tide,  still  when  the  fact  proved 
otherwise,  I  think  it  was  his  duty,  as  a  prudent  man,  to  re- 
turn to  a  place  of  safety  and  await  the  high  tide  and  smooth 
water ;  particularly  when  it  is  considered  that  the  only  tow- 
lines  on  board  were  insufficient  to  draw  the  scow  through 
that  sea,  even  if  she  could  ride  it. 

With  the  exception  of  steering  the  tow,  working  her  pump 
and  handling  her  end  of  the  tow-line,  the  tug  is  responsible 
for  the  navigation  of  both  vessels.  Her  duties  were  those 
of  a  private  carrier  of  the  tow  for  hire,  just  as  much  as  if 
she  had  had  her  upon  her  own  deck  instead  of  astern  at  the 
end  of  a  tow-line.  In  Sturgis  v.  Boyer  et  aL,  24  How.  122,  it 
was  held  that  ^'whenever  the  tug,  under  the  charge  of  her 
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own  master  and  crew,  and  in  the  nsoal  and  ordinary  course 
of  such  an  employment,  undertakes  to  transport  another 
vessel,  which,  for  the  time  being,  has  neither  her  master 
nor  crew  on  board,  from  one  point  to  another,  over  waters 
where  snch  accessory  motive  power  is  necessary  or  nsnally 
employed,  she  must  be  held  responsible  for  the  proper 
navigation  of  both  vessels/'  While  in  this  case  the  tow  had 
her  master  and  crew  on  board,  yet  they  had  nothing  to  do 
with  the  navigation  of  either  vessel  except  to  steer  the  tow 
in  the  wake  of  the  tng,  to  work  her  pump  and  handle  her 
end  of  the  tow-line.  In  other  respects  the  navigation  of  the 
tow  was  us  much  under  the  control  of  the  tug  as  if  there 
had  been  no  one  on  board  of  her.  The  master  of  the  tug 
selected  his  own  time  for  starting,  as  he  said  that  the  scow 
could  not  be  towed  over  the  route  except  in  time  of  smooth 
water.  While  they  were  under  weigh  no  communication 
passed  between  them,  except  when  the  tug  backed  down 
to  give  the  tow  her  line. 

Bespondent  also  insists  that  if  the  two  pieces  of  lines  had 
been  properly  bent  together,  the  knot  would  not  have 
slipped  and  the  scow  might  have  been  saved.  Each  of 
these  lines  had  just  snapped  like  a  mere  thread,  and  there 
is  nothing  in  the  evidence  or  circumstances  which  makes  it 
even  probable  that  the  increase  in  length,  caused  by  fasten- 
ing them  together,  would  have  made  them  sufficient  to  tow 
the  scow  against  that  tide  and  wind  if  the  knot  had  held. 

The  fault  alleged  is,  that  the  libellant  did  not  seize  the 
knot.  But  certainly  it  could  not  have  been  expected  that 
when  the  scow  was  about  going  into  the  breakers  the  libel- 
lant would  take  time  to  go  after  and  get  some  small  cord 
and  deliberately  seize  this  knot.  Nothing  of  the  kind  was 
directed  or  suggested  by  the  respondent  when  he  gave  the 
order  to  bend  the  lines  together.  Apparently  the  knot  was 
well  made,  but  while  being  drawn  through  and  against  the 
water  it  loosened,  and  as  the  line  became  taut,  slipped. 
But  even  a  mistake  in  this  matter  by  the  libellant  would 
not  excuse  the  tug,  which  had  already  negligently  brought 
the  scow  into  this  peril.     {The  Webb,  14  Wall.  417.) 

As  to  what  followed  after  the  scow  cast  anchor  I  do  not 
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think  it  material.  It  is  possible  that  the  scow  might  have 
ridden  safely  at  the  place  she  was  left  bj  the  tug,  until  the 
turning  of  the  tide,  if  her  anchor  had  been  larger  and  the 
chain  longer.  But  the  peril,  which  resulted  in  her  loss,  had 
already  been  incurred  by  the  negligence  of  the  respondent. 
(The  steamer  Webb,  14  Wall.  417;  the  Merrimac,  ib.  203; 
U.  S.  Co.  V.  N.  Y.  &  Va.  8.  Co.,  24  How.  313.)  The  libel- 
laut  was  not  bound  to  have  provided  his  scow  with  ground 
tackle  sufficient  to  hold  her  in  such  an  extraordinary  posi- 
tion as  that.  In  my  judgment  her  ground  tackle  was  suffi- 
cient for  all  ordinary  emergencies. 

So  with  the  collision  that  occurred  in  attempting  to  take 
the  libellant  and  his  brothers  from  the  tow  after  the  anchor 
was  dropped.  The  responsibility  of  the  tug,  under  the 
contract  to  tow  the  scow,  was  at  an  end.  For  the  time  be- 
ing the  undertaking  had  been  abandoned  by  the  tug.  In 
going  to  the  scow,  at  the  request  of  the  libellant,  the  tug 
^vas  employed  more  as  a  salvor  than  otherwise,  and  is  not 
responsible  for  an  injury  to  the  scow  caused  by  a  collision 
under  such  circumstances.  There  is  no  doubt  but  that  the 
collision  occurred,  and  that  the  scow  was  sunk  and  the 
wood  washed  away  as  the  immediate  consequence  of  it. 
JBut  I  do  not  think  the  tug  was  handled  so  unskillfully  or 
carelessly  as  to  make  her  liable  for  the  consequences. 

In  the  bill  of  particulars  the  scow  is  charged  at  }1800« 
the  wood  $400,  and  the  furniture,  stores,  clothes,  etc.,  at 
$301.  I  find  their  value  as  follows:  Scow,  $1200;  wood, 
$280;  other  articles,  $150;  making  in  all  $1630.  The 
wood  cost  libellant  $2.50  a  cord,  on  the  bank,  at  Sandy, 
and  he  had  sold  it,  to  arrive  at  the  cape,  for  $4.50.  I  have 
allowed  $3.50  per  cord  for  it  at  Astoria.  These  are  coin 
valuations,  to  which  I  add  ten  per  centum  for  the  difference 
between  coin  and  currency,  which  makes  it  $1793. 

The  libellant,  within  a  day  or  two  of  the  disaster,  went  out 
to  the  wreck  and  recovered  the  anchor  and  chain  from  the 
sand,  and  some  blocks,  ropes  and  rigging  from  the  hull  of 
the  scow.  Of  these  he  has  sold  all  but  the  rigging  for  $73, 
which  he  values  at  $40.  Allowing  him  one  third  of  this 
amount  for  saving  these  things  the  remainder — $75.33^ — 
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must  be  deducted  from  the  above,  vhich  leaves  the  sum  for 
which  the  libellant  is  entitled  to  a  decree,  $1717.66i  and 
the  cost  of  suit. 


Ethridge  V.  Jackson  et  al. 

CiRcurp  CouBT,  DisTBiar  of  Obeoon. 
Mabch  31,  1874. 

1.  CosiB. — Section  thirty-four  of  the  judiciary  act  (1  stat.  92)  adopts  as  '*  mies 

of  decision  "  the  law  of  the  State  regulating  costs  in  the  trial  of  common 
law  actions  in  the  United  States  courts,  unless  otherwise  proYid<rd. 

2.  Sams. — Section  twenty  of  the  fee  act  (10  stat.  161)  specifies  what  items 

of  cost  may  be  taxed  in  favor  of  the  prevailing  party  in  cases  where,  by 
the  law  of  the  State,  such  party  is  entitled  to  recover  costs,  and  not  oth- 
erwise, and  impliedly  denies  costs  to  the  losing  party  in  any  case,  and, 
therefore,  section  five  hundred  and  forty-one  of  the  Oregon  code,  which 
gives  costs,  of  course,  to  the  defendant,  when  the  plaintiflf  is  not  entitled 
to  them,  does  not  apply  to  actions  in  the  United  States  courts. 

Before  Deady,  District  Judge. 

This  action  was  brought  to  recover  $475  for  the  wrongful 
conversion,  by  the  defendants,  of  seven  hundred  and  fifty 
bushels  of  oats  and  the  sacks  containing  them.  It  was 
tried  by  a  jury,  and  a  verdict  given  for  the  defendants.  On 
a  motion  for  a  new  trial,  the  court  made  an  order  setting 
aside  the  verdict  and  ordering  a  new  trial,  unless  the  de- 
fendants consented  to  the  entry  of  a  verdict  for  the  plaintiff, 
for  the  wrongful  conversion  of  sixty  bushels  of  said  oats, 
and  thirty  of  said  sacks,  of  the  aggregate  value  of  127.  The 
defendants  consented,  and  the  verdict  was  so  entered. 
Thereupon  the  plaintiff  moved  for  judgment  on  the  verdict, 
with  costs,  to  which  the  defendants  objected,  and  moved 
that  judgment  be  given  for  them  for  costs,  because  the  ver- 
dict was  for  less  than  $50. 

John  A.  Woodward,  for  plaintiff. 
Walter  W.  Thayer,  for  defendants. 

Deadt,  J.  At  common  law  costs  were  not  given  to  either 
party.    By  6  Edward,  I.  c.  I.,  commonly  called  the  statute 
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of  Gloucester,  costs  were  given  in  all  cases  to  the  party 
recovering  damages,  de  incremento^  as  an  increase,  or  in- 
erement  of  the  judgment* 

The  act  of  February  26;  1863  (10  Stat.  161),  provides 
what  attomey^s  fees  isind  items  of  expense  are  taxable  as 
costs  in  the  national  courts.  {Dtdekam  v.  Vore^  3  Blatch., 
153;  Parker  v.  Bigler,  1  Fish.  285;  T^eK  v.  MUlei\  6  Mc- 
Lean,  422;  the  Baltimore,  8  Wall.  388.) 

The  statute  of  Gloucester  is  considered  a  part  of  the  law 
which  our  ancestors  brought  to  this  country  from  England, 
and  is  in  force  here,  and  governs  the  question  who  is  enti- 
tled to  costs  in  this  case,  unless  a  different  rule  has  been 
prescribed  by  statute.  (Hathaway  v.  Roach,  2  W.  k  M.  68.) 
There  is  no  act  of  congress  which  directly  declares  which 
party  is  entitled  to  recover  costs,  except  in  a  few  special 
cases,  of  which  this  is  not  one. 

In  Hathaway  v.  Boaeh,  supra,  decided  in  1846,  it  was  held 
that  by  force  of  section  thirty-four  of  the  judiciary  act,  the 
law  of  the  State  applied  and  governed  the  question  of  costs 
generally. 

In  May,  1862,  Mr.  Justice  Nelson  delivered  an  **  opin- 
ion," reported  'in  appendix  to  1  Blatch.  662,  in  which  he 
held  that  the  right  of  the  prevailing  party  to  recover  costs 
is  recognized  by  the  judiciary  act,  but  the  rule  as  to  what 
items  were  taxable  was  the  one  prescribed  by  the  State 
statute.  But  in  the  course  of  the  opinion,  it  is  assumed  in 
opposition  to  the  opinion  in  Hathaway  v.  Roojch,  that  the 
question  is  one  to  be  governed  by  the  laws  regulating  the 
practice  and  proceedings  of  the  court  rather  than  section 
thirty-four  of  the  judiciary  act  which  furnishes  the  rule  of 
decision  in  common  law  actions. 

By  section  five  of  the  act  of  June  1,  1872  (17  Stat.  197), 
it  is  provided  that  ''  the  practice,  pleadings  and  forms  and 
modes  of  proceedings''  in  common  law  actions,  in  the 
United  States  courts,  ''  shall  conform  "  to  that  of  the  States 
where  they  are  held.  If  the  question  of  who  is  entitled  to 
costs  in  a  particular  case  is  a  question  of  practice,  certainly 
it  is  not  one  of  pleading  or  form  or  mode  of  proceeding. 
Then  according  to  the  opinion  of  Mr.  Justice  Nelson,  supra, 
the  subject  is  regulated  by  the  law  of  the  State. 
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But  I  think  that  giving  or  withholdiDg  costs  in  a  par- 
ticular case  is  not  a  mere  matter  of  practice.  Costs  are  of 
the  substance  of  the  controversy,  and  not  the  form.  They 
are  a  part  of  the  judgment^  and  affect  the  right  of  the  party 
as  well  as  the  recovery  of  the  principal  sum  or  thing. 
Therefore  I  agree  with  Mr.  Justice  Woodbuby,  in  Haihawcy 
V.  Boachy  supra,  that  the  subject  of  who  shaU  recover  costs 
in  a  common  law  action  is  within  the  purview  of  section 
thirty-four  of  the  judiciary  act,  which  provides:  '*The  laws 
of  the  several  States, 'except  where  the  constitution,  treaties 
or  statutes  of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law,  in  the  courts  of  the  United  States  in  cases 
where  they  apply." 

The  cases  upon  this  subject  are  meagre  and  not  satisfac- 
tory or  in  accord.  In  my  judgment,  it  is  clear  that  the 
right  to  costs  in  this  action — not  the  mere  mode  of  taxing 
them  or  enforcing  such  right — depends  upon  the  law  of  this 
State,  because  section  thirty-four  of  the  judiciary  act  makes 
such  law  the  rule  of  decision  herein — the  rule  by  which  the 
rights  of  the  parties  are  ascertained  and  measured  in  re- 
spect to  all  matters  which  enter  into  and  form  a  part  of  the 
judgment  or  are  determined  by  it. 

Substantially  section  five  hundred  and  thirty-nine  of  the 
Oregon  code  provides  that  in  an  action  of  this  kind  the 
plaintiffs  shall  not  be  allowed  costs  unless  he  recovers  fifty 
dollars  or  more;  or  unless  '*  a  claim  of  title  or  interest  in 
Teal  property,  or  right  to  the  possession  thereof,  arises  from 
the  pleadings  or  is  certified  by  the  court  to  have  come  in 
question  upon  the  trial."  Section  five  hundred  and  forty- 
one  enacts  that  ''  costs  are  allowed  of  course  to  the  defend- 
ant in  the  actions  mentioned  in  section  five  hundred  and 
thirty-nine,  unless  the  plaintiff  be  entitled  to  costs  therein.'* 

Unless,  then,  "  a  claim  of  title  or  interest  in  real  property, 
or  right  to  the  possession  thereof,  arises  upon  the  plead- 
ings "  in  this  case,  it  is  plain  that  the  plaintiff  cannot  re- 
cover costs. 

The  only  allegations  upon  which  it  is  claimed  that  any 
such  question  could  arise,  are  the  following: 
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.  1.  The  adjudication  in  bankraptcy  against  A.  J.  Flem- 
ing. 2.  The  appointment  of  plaintiff  as  his  assignee.  3. 
The  execution  of  the  deed  of  assignment  to  plaintiff.  4. 
The  recording  of  the  same.  6.  The  ownership  of  the  real 
property  upon  which  the  oats  in  question  were  grown  by 
Fleming.  6.  The  entry  and  taking  possession  of  the  prop- 
erty by  the  plaintiff. 

The  fifth  of  said  allegations  is  admitted,  and  thereby  the 
defendants  admit  that  the  title  to  the  real  property  was  in 
the  bankrupt  at  the  time  of  the  adjudication,  and  thereafter 
in  the  plaintiff,  if,  as  he  alleges,  he  is  the  duly  qualified 
assignee. 

The  other  five  of  said  allegations  are  denied  by  the  an- 
swer. Counsel  for  plaintiff  maintains  that  such  denials, 
taken  together,  amount  to  a  denial  of  the  plaintiff's  title  or 
right  to  the  possession  of  the  real  property  upon  which  the 
oats  were  grown,  and  upon  which  title  or  right  he  based  his 
property  in  the  oats. 

The  denial  of  the  sixth  of  said  allegations  only  raises  the 
question  of  fact — Did  the  plaintiff  enter  and  take  possession 
of  the  premises?  No  question  of  title  or  right  to  the 
possession  of  the  property  is  involved  in  that  allegation. 
(Pollock  V.  CummingSy  38  Cal.  684 ;  EfUe  v.  Qaaekenboss,  6 
Hill.  538 ;  Mutter  y.  Bayard,  15  Abb.  540;  BurneUy.  Kelly, 
10  How,  P.  B.  406;  Bathbone  v.  McConnell,  22  Barb.  314. 

The  other  four  allegations,  taken  together,  simply  allege 
in  effect  that  the  plaintiff  was  the  duly  qualified  assignee  of 
Fleming,  in  bankruptcy,  and  therefore  entitled  to  maintain 
this  action  for  the  wrongful  conversion  of  his  property  by 
the  defendants. 

Indeed,  there  was  no  necessity  of  alleging  in  detail  the 
adjudication,  the  appointment  of  assignee,  the  assign- 
ment and  the  record  thereof.  As  in  the  case  of  an  executor 
or  administrator,  it  was  only  necessary  to  state,  *'  Ethridge, 
assignee  of  the  estate  of  Fleming,  a  bankrupt  (or  duly  ad- 
judged a  bankrupt),  according  to  the  statute  in  such  case 
made  and  provided,  complains  of  Jackson  and  Imbrie,  for 
that,"  etc. 

A  ''claim  of  title  or  interest  in  real  property  or  right  to 


602  Ethbidge  v.  Jackson.  [Cir.  Ct. 

opinion  of  the  Court — ^Deady,  J.  [March,  2874. 

the  possession  thereof*'  cannot  be  said  to  arise  *^  upon  the 
pleadings,"  unless  such  claim  or  right  is  averred  therein 
upon  the  one  side,  and  denied  upon  the  oUier.  {Jackson 
Y.  Randal,  11  Johns.  405.) 

Section  twenty  of  the  act  of  1863,  supra,  {Mrovides  that 
**  the  bill  of  fees  of  clerk,  marshal  and  attorneys,  and  the 
amount  paid  printers  and  witnesses,  and  lawful  fees  for 
exemplification  and  copies  of  papers  necessarily  obtained 
for  use  on  trial,  in  cases  where  by  law  costs  are  recoverable 
in  favor  of  the  prevailing  party,  shall  be  taxed  by  a  judge 
or  clerk  of  the  court,  and  be  included  in  and  form  a  portion 
of  the  judgment  or  decree  against  the  losing  party." 

The  rule  which  prescribes  in  what  cases  '*  costs  are  re- 
coverable in  favor  of  the  prevailing  party"  is  the  law  of  the 
State  above  cited.  But  who  is  to  be  oonsidered  the  '^pre- 
vailing party"  within  the  meaning  of  this  section  ? 

In  a  general  sense,  the  prevailing  party  in  an  action  is 
the  one  for  whom  judgment  is  given  concerning  the  matter 
or  thmg  in  controversy.  In  that  sense  the  prevailing  party 
in  this  case  is  the  plaintiff,  for  he  is  entitled  to  judgment 
upon  the  merits  for  twenty-seven  dollars.  Still,  by  the  State 
law,  costs  are  not  recoverable  by  him  because  his  damages  are 
less  than  fifty  dollars.  Nor  do  I  think  the  defendants  are  en- 
titled to  costs.  In  this  case  section  five  hundred  and  forty- 
one  of  the  Oregon  code,  which  gives  costs,  of  course,  to  the  de- 
fendant in  an  action,  unless  the  plaintiff  is  entitled  to  them, 
does  not  **  apply"  because  "a  statute  of  the  United  States" 
otherwise  provides.  Section  twenty,  supra,  only  gives 
costs  to  the  prevailing  party.  They  are  to  be  ''included 
in  and  form  a  portion  of  the  judgment  or  decree  against  the 
losing  party."  The  right  of  the  losing  party  to  costs  is  not 
recognized,  but  impliedly  denied.  These  provisions  are 
inconsistent  with  the  idea  that  there  may  be  a  judgment  for 
the  plaintiff  upon  the  merits  and  for  the  defendants  for 
costs,  as  implied  in  section  five  hundred  and  forfy-one  of 
the  Oregon  code. 

In  conclusion :  1.  In  the  absence  of  any  act  of  con- 
gress to  the  contrary,  the  party  recovering  damages  in  this 
court  is  entitled,  by  virtue  of  the  statut-e  of  Gloucester,  to 
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recover  costs  without  reference  to  the  amount  of  such  dam- 
ages. 2.  By  virtue  of  section  thirty-four  of  the  judiciary 
act,  section  five  hundred  and  thirty-nine  of  the  Oregon 
code,  which  in  e£fect  denies  costs  to  the  plaintiff  in  an  ac- 
tion of  trover,  when  he  recovers  less  than  fifty  dollars,  is 
applicable  to  this  action.  3.  Section  twenty  of  the  act 
of  1853,  supra,  specifies  what  items  of  costs  may  be  taxed 
in  favor  of  the  prevailing  party  in  cases  where,  by  the 
Oregon  code,  such  parfcy  is  entitled  to  recover  costs,  but 
impliedly  denies  costs  to  the  losing  party  in  any  case  ;  and, 
therefore,  section  five  hundred  and  forty-one  of  the  Oregon 
code  which  gives  costs,  of  course,  to  the  defendant  when 
the  plaintiff  is  not  entitled  to  them,  does  not  apply  to  ac- 
tions in  the  United  States  courts. 

Let  judgment  be  entered  on  the  verdict  for  the  plaintiff, 
without  costs  to  either  party. 


Lewis  M.  Starr  v.  Benjamin  Stark. 

[No.  62.] 

CiRcurr  Court,  Distriot  or  ORsaoN. 
May  8,  1874. 

1.  FoBMEB  DxcBEE  WHKN  NOT  A  Bab  TO  SxcoND  AcTioN. — Starr  beiog  in 
posBession  of  certain  lots  in  Portland,  Oregon,  filed  a  bill  in  chancery 
against  Stark,  to  determine  an  adverse  claim  of  title  by  the  latter,  in 
which  the  complainant,  as  one  ground  of  relief,  alleged  title  derived  to 
himself  through  a  United  States  patent  to  the  city  of  Portland,  and  that 
defendant  claimed  title  adversely  nnder  a  snbseqnent  patent  to  himself. 
And,  as  another  gronnd  of  relief,  that  the  legal  title  was  in  defendant 
nnder  his  said  subsequent  patent;  but,  that  through  certain  transactions 
set  out<,  complainant  had  the  equitable  right,  and  was  entitled  to  a  con- 
veyance of  said  legal  title.  The  court,  upon  motion  of  defendant,  held 
that  the  two  grounds  of  action  were  inconsistent,  and  could  not  be  liti- 
gated together  in  the  same  action,  and  required  complainant  to  *  elect 
upon  which  he  would  proceed,  and  omit  the  other;  whereupon  com- 
plainant, after  excepting  to  the  ruling  and  order,  elected  to  rely  on  the 
first,  and  withdraw  the  second.  A  decree  having  been  rendered  in  favor 
of  complainant,  on  the  cause  of  action  retained,  which  was  af&rmed  by 
the  supreme  court  of  Oregon,  it  was  finally  reversed  by  the  supreme 
court  of  the  United  States,  on  the  ground  that  the  patent  to  the  city  was 
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Toid,  and  the  bill  sabeeqnently  dismissed  in  pnTstumce  of  the  mandate 
of  that  conrt.  Complainant  then  filed  a  second  bill,  alleging  the  eqtuta- 
ble  title  before  set  np  in  the  first,  and  ^thdrawn  in  obedience  to  said 
order  of  the  conrt,  and  prayed  a  conveyance  of  the  legal  title:  Held, 
that  the  proceedings  and  decree,  in  the  former  action,  are  not  a  bar  to 
the  second  action. 

2.  An  iBBEOuiiAB  GoNTSTANOK,  by  one  acting  under  a  power  of  attorney,  of 

a  possessory  claim  to  public  land,  acquiesced  in  and  acted  upon  by  the 
principal,  the  consideration  haying  been  enjoyed  by  him,  will  vest  in 
the  grantee  the  equitable  title  to  the  interest  puported  to  be  conveyed. 

3.  Wbittek  Gomtr^cts,  how  Gorstbuei). — Written  contracts  should  be  con* 

strued  in  view  of  the  circumstances  and  condition  of  things  in  which 
they  originated. 

4.  SuB8£QUKMT  AoiB  OF  THE  Pabtiks,  tending  to  show  the  construction  put 

upon  the  contract  by  the  parties  themselves,  may,  also,  be  considered 
where  the  meaning  is  doubtful. 

5.  Covenant  Gonstbubd. — Lownsdale,  Coffin  and  Chapman  claimed  to  be 

owners  of  the  Portland  land  claim,  being  a  possessory  claim  on  the 
public  lands  of  six  hundred  and  forty  acres,  upon  which  the  city  of 
Portland  was  laid  out.  Coffin  and  Chapman  deriving  their  interest 
through  conveyances  from  Lownsdale.  Stark  claimed  to  own  an  un- 
divided half  of  said  land  claim.  Lownsdale  and  Stark,  at  San  Fran- 
cisco, entered  into  an  agreement,  dated  March  1,  1850,  to  settle  their 
conflicting  claims,  by  which  Lownsdale,  with  specified  exceptions  of 
sales  made  before  the  first  of  January  previous,  which  were  confirmed, 
conveyed  to  Stark  all  his  interest  in  the  part  lying  north,  and  Stark  to 
Lownsdale  all  his  interest  to  the  part  lying  south,  of  a  certain  line.  The 
instrument  executed  contained  a  covenant,  that  in  case  "any  person  or 
persons,"  holding  interests  under  Lownsdale,  with  certain  exceptions' 
**shall  refuse  to  ratify  and  confirm"  this  agreement,  then  the  agreement 
might  be  canceled,  at  the  option  of  Stark,  within  six  months:  17e^f 
that  Coffin  and  Chapman  were  embraced  in  the  terms  of  this  covenant, 
and  that  the  object  was,  in  this  mode,  to  make  them  substantially 
parties  to  the  agreement,  and,  as  such,  tj  secure  their  assent  thereto. 

6.  CoNTBACT  CoNSTBUKD. — The  Said  indenture,  between  Lownsdale  and  Stark, 

dated  March  1,  1850,  ratified  and  confirmed  certain  sales  made  by  each 
prior  to  January  1,  1850.  Coffin,  Chapman  aud  Lownsdale  (the  latter 
acting  by  Chapman,  his  attorney  in  fact),  had  made  other  dispositions 
of  property  subsequent  to  January  1,  and  prior  to  April  13,  18.50,  at 
which  latter  date  Coffin  and  Chapman  first  had  notice  of  said  comprom- 
ise. Coffin  and  Chapman  indorsed,  on  said  compromise  agreement,  an 
instrument  in  writing,  by  which  they  "ratify  and  confirm  "  the  same, 
with  a  modifying  or  further  clause,  "hereby  placing  the  disposition  of 
property,  up  to  notice  of  said  adjastment,  upon  the  same  footing  with 
dispositions  of  property  before  the  first  of  January  last,"  under  which 
instrument  Conch,  in  the  name  of,  and  as  attorney  for,  Stark,  indorsed 
and  executed  an  instrument,  as  follows:  "I  ratify  the  above  agree- 
ment, so  far  as  my  interest  is  concerned,  in  said  property:"  Heid,  that 
these  last  two  instruments  constituted  a  modification  of  the  said  original 
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indenture-between  Lownadale  and  Stark,  so  as  to  ratify  and  confirm,  on 
the  part  of  Stark,  to  the  extent  of  his  interest,  all  dispositions  ^f  lots 
made  by  Coffin,  Chapman  and  Lownsdale,  through  Coffin  and  Chapman, 
during  Lownsdale 's  absence  in  San  Francisco,  from  January  first  to 
April  13,  1850,  and  to  ratify  and  confirm  said  contract,  as  so  modified 
by  the  parties  in  interest. 

7.  A  Pow£B  OF  Atiobnky  to  Coucb,  authorizing  him  <'  to  do  any  and  all  acts 

during  my  (Stark's)  temporary  absence,  which  I  might  myself  do  were 
I  personally  present,"  together  with  accompanying  letter  of  instructions 
to  settle  the  difficulty  about  his  undivided  half,  are  sufficient  authority 
to  Couch  to  make  said  modification,  under  the  circumstances  shown  in 
t)ie  case. 

8.  A  Hetogation  of  ▲  Pownt  is  not  necessarily  implied  from  a  subsequent 

power  to  another  party  to  do  the  same  thing.  When  the  second  power 
is  not  absolutely  inconsistent  with  the  first,  the  question  whether  it 
was  intended  to  revoke  the  other  must  be  determined  by  the  circumstan- 
ces of  the  case. 

9.  Adoption  and  Batifeoation. — After  the  modification  of  said  contract  each 

party  occupied  the  part  released  to  him  without  objection  from  the  other, 
and  without  claim  to  the  part  released  by  himself,  and  performed  many 
other  acts  consistent  with  a  recognition  of  the  validity  of  said  modified 
agreement,  and  inconsistent  with  any  other  view:  Eetd,  that  said  sub- 
sequent acts  of  Stark  constitute  an  adoption  and  ratification  of  the  acts 
•of  Couch,  as  his  attorney;  and  that  the  equitable  title  to  his  interest  in 
the  said  lots,  sold  between  January  Ist  and  April  13th,  by  virtue  of  the 
said  several  transactions,  passed  to  the  grantees  of  Coffin,  Chapman  and 
Lownsdale. 

10.  Can  not  Batzft  in  Pabt. — A  party  can  not  adopt  that  part  of  an 
agreement  made  on  his  behalf,  without  authority,  which  is  beneficial  to 
himself,  and  repudiate  the  part  which  is  beneficial  to  the  other  party. 

11.  Equttablk  Title  Undkb  Donation  Act. — ^Where  a  donee,  under  the 

'* donation  act"  of  September  27, 1850,  subsequent  to  the  initiation  of 
the  four  years'  possession  required  by  the  act  to  entitle  him  to  a  patent, 
which  is  afterward  ripened  into  a  legal  title  by  the  issue  of  the  patent, 
and  before  the  passage  of  the  said  act,  has  conveyed  all  his  right,  title 
and  interest,  together  with  the  possession  in  and  to  a  portion  of  the 
land  so  possessed  and  claimed  by  him,  without  covenants  for  further  con- 
veyance, or  by  quit-claim  deed,  and  said  land  is  thereafter  possessed 
and  occupied  by  his  grantee,  such  conveyance  is  recognized  and  pro- 
tected by  said  donation  act,  and  the  equitable  interest  in  the  land  so 
conveyed  passes  to  his  said  grantee;  and  a  court  of  equity  will  enforce 
the  equity  by  compelling  such  donee  to  convey  the  legal  title  vested  in 
him  by  the  patent  subsequently  issued. 

12.  Obitbb  Dicta,  What  Not. — When  the  record  fairly  presents  two  points 
upon  the  merits  in  a  case,  upon  either  of  which  the  appellate  court  might 
rest  its  decision,  and  the  court  actually  decides  both,  without  indicating 
that  it  is  intended  to  rest  the  judgment  upon  one  rather  than  on  the 
other,  the  decision  upon  neither  can  be  regarded  as  Mter. 

Before  Sawyeb,  Circuit  Judge,  and  Deadt,  District  Judge. 
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The  complainant  and  his  grantors  having  been  for  many 
years  in  possession  of  lots  one  and  two,  and  the  north  half 
of  lot  four,  in  block  eighty-one,  in  the  city  of  Portland^  the 
premises  in  controTersy,  the  defendant  Stark,  on  December 
22,  1868,  commenced  an  action  on  the  law  side  of  the  court 
for  their  recovery,  in  which  judgment  for  the  possession 
thereof  was  rendered  in  favor  of  said  Stark,  Febarary  15, 
1870.  The  complainant  then  filed  this  bill  in  equity,  set- 
ting Tip  what  he  claims  to  be  a  good,  equitable  title  to  the 
premises  as  against  defendant,  Stark,  and  praying  that  de- 
fendant be  decreed  to  convey  the  legal  title,  and  be  en- 
joined from  executing  his  judgment  at  law  for  the  posses- 
sion, etc. 

The  following  facts  satisfactorily  appear,  either  from  the 
admissions  of  the  pleadings  or  the  evidence :  On  Septem- 
ber 22,  1848,  Francis  W.  Pettygrove  executed  to  Daniel 
H.  Lownsdale  a  conveyance,  which  purported,  in  considera- 
tion of  the  sum  of  five  thousand  dollars,  to  convey  to  the 
latter  all  the  ''right,  title,  interest,  claim  and  demand  in 
law,  and  in  equity,  present  and  in  expectancy,"  of  said  Pet- 
tygrove to  a  certain  tract  of  land  specifically  described, 
containing  about  six  hundred  and  forty  acres,  *' together 
with  all  and  singular  the  houses,  out^houses,  fences,  wharves 
and  other  improvements,"  excepting  certain  designated  lots. 

On  March  22,  1849,  Stephen  Coffin,  by  conveyance  from, 
and  agreement  with,  said  Lownsdale,  became  the  owner  of 
one  half  of  the  interest  so  acquired  by  said  Lownsdale  in 
said  land  claim.  On  December  13,  1849,  by  further  con- 
veyance from  Lownsdale  and  Coffin,  Wm.  W.  Chapman 
became  the  owner  of  one  third  interest  in  said  land  claim, 
the  three,  from  that  time,  holding  and  dealing  with  the  same 
as  partnership  property.  The  several  conveyances  and 
agreements  between  these  parties ;  their  acts  under  them  in 
connection  with  the  said  Portland  land  claim ;  the  general 
facts  of  the  case,  and  condition  of  affairs  at  Portland  at  the 
time,  are  the  same  as  fully  set  out  in  the  case  of  Lanib  v. 
Davenport,  1  Sawyer's  E.,  611,  and  need  not  be  repeated 
here.  From  said  March  22,  1849,  Lownsdale  and  Coffin, 
and,  from  said  December  13,  1849,  Lownsdale,  Coffin  and 
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Chapman  were  in  the  possession  of  said  land,  except  such 
town  lots  as  had  been  from  time  to  time  sold  by  these  par- 
ties, and  their  grantors,  claiming  the  title  thereto  under 
said  several  conreyances  and  agreements  against  all  the 
world  except  the  United  States,  or,  in  other  words,  all  the 
title  that  at  that  time  it  was  possible  for  a  private  party  to 
obtain  under  the  laws  of  the  United  States — ^the  real  title 
being  in  the  goyemment,  and  there  being  yet  no  law  au- 
thorizing a  sale  or  conveyance  of  the  Government's  title. 
They  actually  lived  upon  the  land,  cultivated  portions  of  it, 
improved  it,  erected  houses  thereon,  and  occupied  others 
already  built ;  exercised  acts  of  ownership  over  the  land, 
which  were  generally  recognized  by  the  inhabitants  of  Port- 
land, and  laid  off  portions  into  blocks  and  lots,  and  sold 
them  as  town  property.  Although  the  tract  does  not  ap- 
pear to  have  been  enclosed  by  a  fence,  yet  these  parties 
entered  and  claimed  under  deeds,  with  designated  bound- 
aries, and  this,  in  connection  with  living  upon  it,  and  per* 
forming  the  acts  indicated,  upon  well  settled  legal  princi- 
ples, constituted  possession  of  all  of  said  tract  not  actually 
adversely  occupied  by  other  parties.  {Hicks  y.  Coleman,  25 
Gal.,  122,  and  cases  cited,  including  cases  in  the  U.  S. 
supreme  court,  Ayres  v.  Benaley^  32  Cal.,  620.)  They  con- 
tinued so  in  possession  of  said  land  claim,  disposing  of 
town  lots,  till  April  15,  1850,  during  which  time  certain 
transactions  took  place  which  will  now  be  mentioned. 
About  January  8, 1850,  said  Lownsdale  departed  from  Port- 
land for  San  Francisco,  leaving  Coffin  and  Chapman  in 
charge  of  the  said  land  claim.  Before  his  departure,  on 
January  7th,  he  executed  a  power  of  attorney  to  Chapman^ 
being  ''Exhibit  A,"  annexed  to  Chapman's  deposition  in 
evidence.  It  is  brief,  and,  in  general  terms,  authorizes 
Chapman  ''to  superintend  and  trasact  my  business  in  said 
Territory  during  my  absence;"  "to  do  and  perform  any- 
thing pertaining  to  my  interests  in  Oregon  which  he,  in  his 
judgment,  may  think  advisable,  particularly  in  signing 
deeds  to  Portland  lots" — this  last  clause  containing  the  only 
particular  specification  in  it.  Lownsdale  met  defendant. 
Stark,  at  San  Francisco.     Stark  had  before  set  up  a  claim 
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to  an  undivided  half  of  the  Portland  land  claim,  which  he 
now  insisted  on.  He  claimed  that  the  Portland  land  claim 
had  been  taken  np  and  held  by  said  Pettjgrove,  not  alone, 
but  in  conjunction  with  one  Lovejoy;  and  that  Lovejoy 
had  conveyed  his  half  interest  to  him  (Stark)  and  by  virtue 
of  said  alleged  right  of  Lovejoy  and  conveyance  to  himself, 
he  claimed  title  to  an  undivided  half. 

Subsequently,  Lownsdale  and  Stark  came  to  a  settlement 
of  their  controversy  by  fixing  upon  a  certain  designated 
east  and  west  line,  nearly  coincident  with  the  street  in  Port- 
land, now  known  as  Stark  street,  Lownsdale  agreeing  to  re- 
linquish to  Stark,  with  certain  specified  exceptions,  all  his 
right,  title,  interest  and  claim  in  and  to  that  part  of  the 
Portland  land  claim  lying  north  of  said  line,  and  Stark  to 
relinquish  to  Lownsdale,  with  certain  exceptions,  all  his 
right,  title  and  interest  in  and  claim  to  that  part  lying  south 
of  said  line.  Lownsdale  and  Stark  aire  the  only  ostensible 
parties  to  this  agreement.  In  pursuance  of  this  arrange- 
ment, Lownsdale  and  Stark,  at  San  Francisco,  on  March  1, 
1850,  executed,  under  their  hands  and  seals,  an  instrument 
in  writing,  bearing  date  on  that  day,  a  copy  of  which 
is  annexed  to  the  bill  of  complaint,  as  ''Exhibit  A.** 
This  instrument,  among  other  things,  contains  the  recital: 
"Whereas,  it  is  deemed  expedient  by  the  parties  hereto,  to 
determine,  settle  and  adjust  the  title  and  possession  of  cer- 
tain lands  hereinafter  described,  and  to  preclude  all  future 
controversy  in  the  premises,"  etc.  It,  then,  on  the  part  of 
Stark  purports  to  **  bargain,  sell,  remise,  release  and  for- 
ever quit-claim  to  Lownsdale,  his  heirs  and  assigns,"  "  all 
his  right,  title  and  interest  in  all  that  portion "  of  said 
" Portland  land  claim,"  "situate  south "  of  the  line  agreed 
upon,  "hereby  ratifying  and  confirming,  so  far  as  his 
right,  title  and  interest  is  concerned,  all  conveyances  which  " 
Lownsdale  "has  heretofore  made,  or  may  hereafter  make, 
in  the  premises  hereinbefore  quit-claimed."  And,  on  the 
part  of  Lownsdale,  it  purports  to  make  a  similar  sale,  con- 
veyance, etc.,  to  Stark,  with  similar  ratifications  with  re- 
spect to  all  of  said  land  situate  north  of  said  line.  It  also 
contains  the  following  covenants,  which  it  is  important  to 
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consider  in  this  case.     Firstly,  Stark  covenants  that  he, 
*'  so  far  as  his  right,  title  and  interests  are  concerned,  here- 
by ratifies  and  confirms  all  conveyances  made  by  the  said 
party  of  the  second  part  [Lownsdale]  or  his  lawful  attorney, 
previous  to  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty,"  of  certain  lots  specifically  described  "ly- 
ing north  of  said  line,"  that  is  to  say,  in  the  part  conveyed 
to  Stark.  ''And  said  Stark  likewise  ratifies  and  confirms  all 
grants  or  conveyances  made  of  said  party  of  the  second 
part  [Lownsdale]  or  his  lawful  attorney,  in  good  faith  and 
for  a  valuable  consideration,  to  this  date  [March  1st],  sub- 
sequent to  said  first  day  of  January,  of  said  lots  situate 
north  of  said  line,''  that  is  to  day,  in  the  part  released  to 
Stark.     "Provided  always,  and  said  party  of  the  second 
part  [Lownsdale]  hereby  covenants  for  himself,  his  heirs, 
etc.,  that  he  will  pay  over  all  sums  of  money  which  have, 
since  the  first  day  of  January,  been,  or  may  hereafter  be, 
paid  unto  the  said  party  of  the  second  part,  etc.,  in  consid- 
eration of  the  grants  and  conveyances  aforesaid " — that  is 
to  say,  made  subsequent  to  January  1.     And,   secondly, 
Lownsdale  further  covenants  "that,  in  case  any  person,  or 
persons,  holding  or  claiming  under  him,  except  the  holders 
of  those  lots,  and  under  the  conveyances  especially  herein- 
before confirmed  by  said  party  of  the  first  part  [Stark], 
shall  refuse  to  ratify  and  confirm  this  indenture,   he,  the 
said  party  of  the  second  part  [Lownsdale],  will,  at  the  op- 
tion of  the  said  party  of  the  first  part  [Stark[,  at  any  time 
within  six  months  from  this  date,  cancel  and  release  all 
rights  acquired  under  these  presents  by  the  parties  hereto." 
Either  before  Lownsdale  left  for  San  Francisco,   by 
Lownsdale,  Coffin  and  Chapman,  or  after  he  left,  and  prior 
to  March  20,  1850,  by  Coffin  and  Chapman — and  it  does  not 
appear  which — blocks  seventy-eight,  seventy-nine,  and  frac- 
tional block  eighty-one,  of  the  town  of  Portland,  were  laid 
ofion  said  land  claim.     On  March  20,  1850,  before  Lowns- 
d ale's  return,  and  before  Coffin  and  Chapman  had  notice  of 
the  said  agreement  between  Lownsdale  and  Stark,  dated 
March  1,  1850,  Coffin  and  Chapman,  acting  for  themselves, 
and  Chapman,  assuming  to  act  for  Lownsdale  as  his  attor- 
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ney  under  said  power  of  date  January  7,  1850,  fixed  a  price 
upon  said  three  blocks,  valuing  lots  seventy-eight  and  sev- 
enty-nine at  $3000  each,  and  fractional  block  eighty-one  at 
$2000,  and  agreed  that  each  should  take  one  of  these  blocks 
at  those  prices;  Lownsdale  to   have  block  seventy-eight. 
Coffin  seventy-nine,  and  Chapman  fractional  block  eighty- 
one.     Conveyances  to  the  respective  parties  were  accord- 
ingly made  on  that  day,  bearing  date  March  20,  in  pursu- 
ance of  this  arrangement.     '*  Exhibit  F"  of  the  evidence  is 
a  copy  of  one  of  the  said  deeds,  being  the  deed  to  Chap- 
man.    It  purports  to  be  a  deed  from  Coffin,  Lownsdale  and 
Chapman,  "  proprietors  of  Portland,"  to  Chapman,  and  in 
consideration  of  the  sum  of  $2000,  the  receipt  of  which  is 
acknowledged,  to  release,  confirm  and  quit-claim  to  Chap- 
man 'Mots  numbers  one,  two,  three  and  four,  in  fractional 
block  number  eighty-one,   being  the  warehouse  fraction," 
etc.     There  was,  at  the  time,  a  warehouse  upon  the  block. 
The  deed  was  signed  Stephen  Coffin,  D.  H.  Lownsdale,  by 
his  attorney  in  fact,  W.  W.  Chapman,  and  W-  W.  Chap- 
man.    The  sums  agreed  upon  were  charged  to  each  of  these 
parties,  respectively,  in  the  accounts  of  their  transactions 
between  themselves  in  relation  to  the  business  of  selling 
town  lots;  and,  after  Lownsdale's  return,  adjusted  and  al- 
lowed in  the  settlement  of  these  matters  between  the  par- 
ties, Lownsdale  acquiescing  in  the  arrangement  made  in  his 
absence.     Chapman,  after  said  conveyance,  went  into  the 
actual  possession  of  the  block,  and  thereafter  possessed  and 
claimed  it  under  the  said  arrangement  and  conveyance  till  he 
sold  the  several  lots  to  defendant  and  his  grantors.     Said 
fractional  block  includes  the  premises  in  controversy,  and  is 
situate  north  of  said  line  designated  in  said  instrument  of 
March  1,  1850,  executed  by  said  Lownsdale  and  Stark,  and 
within   the  tract  thereby  purporting  to  be  conveyed   by 
Lownsdale  to  Stark.     Other  sales  had  been  made  by  Coffin 
and  Chapman  during  Lownsdale's  absence. 

After  March  20,  1850,  and  either  on  or  within  two  or 
three  days  before  April  13,  1850,  Lownsdale  returned  to 
Portland  from  San  Francisco;  and,  after  said  return,  Coffi.n 
and  Chapman  were  informed,  for  the  first  time,  of  the  said 
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arrangement,  and  execution  of  the  said  indenture  of  March 
1,  1850,  between  said  Lownsdale  and  Stark;  and,  upon  be- 
ing so  informed,  refused  to  ratify  or  confirm  said  contract. 
At  that  time  John  H.  Couch  was  a  partner  of  said  Stark  in 
mercantile  business,  carried  on  at  Portland  in  a  store  situ- 
ate but  a  short  distance  from  said  block  eighty-one.  He 
professed  to  be  the  agent  of  Stark  in  respect  to  the  interest 
claimed  by  him  in  the  Portland  land  claim,  and  assumed  to 
act  as  such.  After  some  negotiations  between  Coffin  and 
Chapman,  and  Couch,  in  reference  to  said  claim,  and  the 
said  indenture  executed  by  Lownsdale  and  Stark,  the  said 
parties  came  to  an  uuderstanding,  and,  in  pursuance  there- 
of, executed  and  appended  to  said  indenture,  by  indorse- 
ment thereon,  instruments,  of  which  Exhibits  B  and  C,  an- 
nexed to  the  bill,  are  copies.     The  first  is  as  follows,  to-wit: 

**  We,  Stephen  Coffin  and  W.  W.  Chapman,  partners  with 
Daniel  H.  Lownsdale  in  the  town  of  Portland,  hereby  ratify 
and  confirm  a  certain  agreement  between  Benjamin  Stark 
and  D.  Q.  Lownsdale,  bearing  date  the  first  day  of  March 
A.  B.  1850,  respecting  an  adjustment  of  title,  hereby  plac- 
ing the  disposition  of  property  up  to  notice  of  said  adjust- 
ment upon  the  same  footing  with  the  disposition  of  property 
before  the  first  day  of  January  last. 

**In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals  this  the  13th  day  of  April,  A.  n.  1850. 

(Signed)  ''S.  Coffin,  [l.  s.] 

"W.  W.  Chapman."       [l.  s.] 

Under  which  is  the  following,  to-wit : 

•* Portland,  O.  T.,  April  15,  1850. 
'*I  ratify  the  above  agreement  as  far  as  my  interest  is 
concerned  in  said  property. 

(Signed)  "John  H.  Couch, 

"For  Benj.  Stark." 

Before  the  execution  of  said  last  named  instrument  by 
said  Couch,  for  said  Stark,  on  September  26,  1849,  said 
Stark  had  executed  a  power  of  attorney  to  said  Couch,  of 
the  most  general  character,  without  any  enumeration  of 
specific  acts  to  be  performed.     Its  language  is,  "to  do  any 
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and  all  acts,  during  my  absence  from  this  Territory,  which 
I  might,  myself,  lawfully  do  were  I  personally  present." 
The  said  indenture  of  March  1,  1860,  and  the  two  instru- 
ments of  ratification  indorsed  thereon,  the  one  executed  by 
Coffin  and  Chapman,  and  the  other  by  Couch  for  Stark,  were 
all  recorded  together,  in  the  proper  recorder's  office,  on 
November  23, 1850,  at  the  request  of  George  Sherman,  who, 
at  the  time,  represented  himself  as  acting  as  attorney  for 
Stark  and  Couch.     After  the  execution  of  said  several  in- 
struments, Lownsdale,  Coffin  and  Chapman  relinquished 
all  possession  and  all  claim  to  the  portion  of  the  Portland 
land  claim  not  embraced  in  said  indenture,  as  modified  by 
said  instruments,  situate  north  of  said  line  agreed  on,  and 
Stark  all  claim  to  the  lands  south  of  said  line — each  party 
thereafter  possessing  and  exercising  acts  of  ownership  over 
the  part  so  relinquished  to  him.     Stark  returned  to  Port- 
land in  June,  1850,  when  he  was  furnished  by  Coffin  and 
Chapman  with  a  list  of  the  lots  sold  before  the  date  of  said 
modification  of  contract.     Couch  and  Sherman  had,  before 
the  execution  of  said  instruments  of  ratification,  been  fur- 
nished  a  list  of  all  lots  sold  during  Lownsdale's  absence. 
Stark,  also,  after  said  return  and  notice,  stated  to  Coffin 
that  he  would  sanction  or  submit  to  the  contract  as  modi- 
fied, and  carry  out  its  provisions ;  and  he  never  did,  down 
to  the  date  of  his  patent,  make  any  claim  to  the  lots  so 
embraced  within  said  modification,  either  upon  Lownsdale, 
Coffin  or  Chapman,  or  upon  any  of  the  parties  in  possession 
as  their  grantees.     September  27,  1850,  the  donation  act 
was  passed  by  congress,  under  which  Stark,  on  September 
10,  1853,  obtained  from   the  surveyor-general  a  donation 
certificate  to  the  part  of  the  Portland  land  claim  so  lying 
north  of  said  agreed  line,  released  to  him  as  aforesaid,  he 
having  dated  his  possession  in  his  notification  from  Sep- 
tember 1, 1849.    Upon  this  certificate  a  patent  of  the  United 
States  issued  to  Stark,  dated  December  8,  18G0,  being  the 
patent  which  vests  in  him  the  legal  title  to  the  lands  in  con- 
troversy. 

Lownsdale,  Coffin  and  Chapman,  also,  in  pursuance  of  an 
agreement  between  themselves,  dated  March  10,  1852,  com- 
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monly  called  the  **Escrow/*  set  out  in  Lamb  t.  Davenport 
before  referred  to,  divided  that  portion  of  the  Portland  land 
claim  lying  south  of  said  line  among  themselves ;  and  each, 
respectively,  obtained  a  similar  donation  certificate  and 
patent  thereon  to  the  part  of  said  tract  allotted  to  him, 
under  said  agreement. 

On  October  3,  1850,  said  Chapman,  being  then  in  pos- 
session of  said  block  eighty-one,  conveyed  to  complainant, 
Starr,  the  south  half  of  said  lot  two ;  and  on  October  8, 
1850,  the  north  half  to  one  Butler.  On  November  11, 1850, 
Chapman  conveyed  said  lot  four  to  one  Powell,  and  on 
January  30,  1851,  said  lot  one  to  Winter  and  Latimer.  All 
the  right,  title  and  interest  ao  derived  from  Chapman  in 
and  to  said  lots  in  controTersy,  so  conveyed  by  Chapman  to 
parties  other  than  complainant,  Starr,  had,  since  said  con- 
veyances from  Chapman,  and  before  defendant's  patent 
issued,  by  mesne  conveyances,  become  vested  in  complain- 
ant, Starr.  All  of  said  conveyances  were  for  a  valuable 
consideration,  and  the  said  several  grantees  from  Chapman, 
under  said  conveyances  to  them,  entered  into  actual  posses- 
sion, and  erected  valuable  improvements  on  said  lots ;  and 
all  the  said  premises  have  been  in  the  actual  possession  and 
occupation  of  Starr,  and  his  several  grantors,  for  mercantile 
and  other  business  purposes,  ever  since  their  said  several 
entries  under,  and  soon  after  their  said  several  purchases 
from  Chapman.  The  said  premises  have  always  been,  from 
1850  to  the  present  time,  in  the  heart  of  the  business  part 
of  Portland. 

On  December  7,  1860,  one  day  prior  to  the  issue  of  said 
patent  to  Stark,  a  patent  of  the  United  States  in  due  form, 
issued  to  the  corporate  authorities  of  the  city  of  Portland 
for  the  tract  of  land  upon  which  said  city  is  located,  which 
patent  includes  the  lots  in  controversy.  It  purports  to  have 
been  issued  under  the  act  of  congress  of  1844,  known  as  the 
town  site  act,  and  to  grant  the  land  ''in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof  according  to  their 
respective  interest.'*  It  also  reserves  "any  valid  claims 
which  may  exist  in  virtue  of  the  several  donations  of  Ben- 
jamin Stark,  certificate  No.  69,"  and  of  Daniel  H.  Lowns- 
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dale,  William  W.  Chapman  and  Stephen  Coffin,  under  their 
several  certificates.  The  patent  to  Stark,  on  said  certificate 
69,  issued  on  the  next  day,  contains  a  similar  reservation  of 
any  rights  that  may  exist  in  favor  of  the  city  of  Portland. 
The  complainant,  Starr,  and  his  brother,  Addison  M.  Starr, 
at  the  date  of  said  patents,  were  in  the  occupation  of  the 
premises  in  controversy,  claiming  the  possessory  title  as 
hereinbefore  set  out,  and  were,  therefore,  as  to  these  lots, 
the  parties  for  whose  benefit  the  legal  title  thereto,  so  far 
as  any  passed,  vested  in  the  city  of  Portland  by  virtue  of 
said  patent  of  December  7,  1860. 

In  January,  1864,  said  Addison  M.  Starr,  and  the  present 
complainant,  Lewis  M.  Starr,  being  at  the  time  in  posses- 
sion of  said  premises  in  controversy,  in  conformity  with  the 
provisions  of  the  statute  of  Oregon  authorizing  said  pro- 
ceedings, filed  their  bill  on  the  equity  side  of  the  circuit 
court  of  Oregon,  for  the  county  of  Multnomah,  against  said 
defendant  Stark,  to  determine  his  adverse  claim  made  un- 
der his  patent.  An  amended  bill  was  filed  in  August^  1864^ 
in  which  the  complainants  alleged  two  separate  grounds  of 
relief.  In  the  first  they  set  up  a  title  in  themselves,  relying 
on  the  title  derived  through  the  patent  to  the  city  of  Port- 
land; secondly,  they  set  up  the  equitable  title  upon  which 
they  now  rely,  and  claimed  that  Stark  should  be  adjudged 
to  hold  the  legal  title  derived  under  his  patent  in  trust  for 
them.  They  prayed  that  Stark^s  patent  should  ''  be  set 
aside  and  held  for  naught,  and  that  he  be  held  to  release  to 
plaintiffs  all  his  right,  title  and  interest,  claim  and  demand, 
to  said  lots,  etc."  On  October  28, 1864,  an  order  was  entered 
in  the  cause  by  said  court  by  which  the  complainants  ''  are 
ordered  to  elect  which  cause  of  sxiit  they  will  proceed  upon, 
and  to  set  forth  the  same  in  the  amended  bill  to  be  filed, 
to  which  order,  requiring  the  plaintiffs  to  elect,  the  plaint- 
iffs except."  In  obedience  to  said  order  the  complainants 
elected  to  rely  upon  the  patent  to  the  city,  and  accordingly, 
on  November  1,  filed  a  second  amended  bill  or  complaint, 
as  it  is  designated  in  the  Oregon  code  of  practice,  in 
which  the  cause  of  action  now  relied  on  was  omitted,  and 
the  cause  of  action  resting  upon  the  title,  derived  through 
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the  patent  to  the  city,  and  the  fraudulent  procuring  of  a 
patent  by  Stark,  more  fully  set  out.  Issue  having  been 
taken  on  the  complaint,  and  the  case  heard  on  the  testi- 
mony introduced,  the  circuit  court  entered  a  decree  in 
favor  of  the  plaintiffs,  in  pursuance  of  the  prayer  of  the 
complaint,  which  decree  was  affirmed  on  appeal  by  the 
supreme  court  of  Oregon.  An  appeal  having  been  taken 
thence  to  the  supreme  court  of  the  United  States,  that  court 
held  the  patent  to  the  city  to  be  void,  and  that  to  Stark 
valid,  reversing  the  decree  of  the  supreme  court  of  Oregon, 
and  remanding  the  case,  with  instructions  to  enter  a  decree 
directing  the  circuit  court  to  dismiss  the  action,  which  was 
accordingly  done,  and  the  action  finally  dismissed  in  pur- 
suance of  said  mandate  and  directions.  The  defendant 
Stark  now  sets  up  these  proceedings  in  his  answer,  and 
insists  that,  by  reason  thereof,  the  cause  of  action  now 
relied  on  is  res  adjudicafa^  and  the  former  decree  a*bar  to 
further  litigation. 

J.  N.  Dolph  and  Wm*  H.  JEffinger,  for  complainant. 

Wm.  Strong  and  Bronaiigh  &  Collin^  for  defendant. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  The 
order  of  discussion  pursued  by  counsel  will  be  followed, 
and  the  question  presented  by  the  answer  of  a  former  adju- 
dication first  disposed  of.  It  is  not  pretended  by  defend- 
ant's counsel  that  the  cause  of  action  now  relied  upon  was, 
in  fact,  put  in  issue,  litigated  and  determined  in  the  former 
action;  but  it  is  insisted  that  it  might,  and  therefore  ought, 
to  have  been  so  presented,  litigated  and  adjudged;  and, 
this  being  the  case,  that  the  decree  in  that  action  is  just  as 
conclusive  as  if  it  had  been  so  determined.  It  is  conceded 
that  the  ground  of  relief  now  relied  on  was  at  first  set  up 
in  the  complaint  as  one  ground  of  action  in  connection 
with  the  cause  of  action,  which  was  actually  tried  and  de- 
termined; that  the  court  held  the  two  causes  set  out  to  be 
inconsistent  and  incompatible,  and  required  the  plaintiffs 
to  elect  upon  which  cause  they  would  rely,  and  omit  the 
other;  and  that,  in  obedience  to  this  order,  plaintiffs  did 
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elect,  and  omitted  tbe  one  now  set  up,  relying  upon  the 
otlier;  but  it  is  insisted  that  the  court  erred  in  this  ruling; 
and  although  there  was  error,  it  was  incumbent  on  plaintiffs 
to  have  had  it  corrected  on  appeal;  and  that,  failing  todothat» 
they  are  barred  by  the  ruling,  and  that  the  decree  is  as  con- 
clusive upon  the  whole  title  as  if  this  ground  of  relief  had 
been  in  fact  litigated  and  adjudged.  The  complainants,  on 
the  other  hand,  insist  that  the  two  causes  of  action  were 
inconsistent,  and  for  that  reason  could  not  be  properly  relied 
on  by  plaintiffs  and  litigated  in  the  same  action;  and  that 
the  order  compelling  plaintiff  to  elect  was  correct.  If 
wrong  in  this  view,  it  is  still  insisted  that,  since  the  title 
now  set  up  was  not  in  fact  litigated,  and  not  permitted  to 
be  litigated,  the  proceeding  in  the  former  case  is  not  res 
culjudicata. 

It  is  quite  clear  to  my  mind,  that  the  order  compelling 
plaintiffs  to  elect  upon  which  cause  of  action  they  would 
rely,  and  omit  the  other,  was  erroneous.  The  facts  consti- 
tuting the  grounds  upon  which  the  plaintiffs  claimed  equit* 
able  relief  in  both  cases  alleged  are  entirely  consistent 
with  each  other.  Only  the  legal  conclusions  that  might  be 
insisted  on,  could  be  inconsistent.  It  might  be  claimed, 
and  was  claimed,  by  the  opposing  counsel,  that  under  one 
patent  the  legal  title  was  in  the  city.  If  that  had  been 
true  the  patent  to  Stark  would  of  course  have  been  void, 
and  a  cloud  on  the  title,  derived  through  the  patent  to  the 
city,  and  the  plaintiffs'  equity,  in  respect  to  the  city,  rested 
upon  the  grant  to  the  city  in  trust  for  their  use  and  benefit, 
under  the  act  of  congress,  as  occupants  of  the  premises  in  < 
question.  On  the  other  hand,  the  legal  title  having  vested 
in  Stark,  under  his  patent,  as  decided  by  the  United  States 
supreme  court,  upon  the  same  state  of  facts  as  that  under 
which  title  in  or  through  the  city  was  claimed,  the  patent 
to  the  city  was  void,  and  the  plaintiffs*  equities  as  against 
Stark  depended  upon  the  additional,  but  consistent,  acts 
of  plaintiffs  and  Stark  alleged  in  the  omitted  cause  of  action, 
as  affecting  their  individual  rights.  There  can  be  no  good 
eaaons,  it  seems  to  me,  why  the  plaintiffs  should  not  have 
been  permitted  to  allege  the  real  facts  upon  both  theories 
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as  they  existed,  and  have  since  been  proved,  and  leave  the 
court  to  draw  the  correct  conclusion  therefrom,  and  give 
such  relief  as  the  plaintiffs  were  entitled  to  receive,  if  found 
entitled  to  any,  in  accordance  with  the  legal  or  equitable 
conclusion  adopted.  If  the  circuit  court  of  Oregon  was  right 
in  compelling  plaintiffs  to  elect,  then  the  judgment  in  the 
former  case  is  not  a  bar  to  this  action,  because  the  com- 
plainant has  never  had  an  opportunity  to  be  heard,  and  he 
is  not  to  lose  his  rights  for  not  litigating  them  in  a  case 
wherein  the  law  will  not  permit  them  to  be  litigated.  If 
the  court  was  in  error,  it  still  prohibited  them  from  liti- 
gating the  claim  in  that  action,  and  deprived  the  parties  of 
a  right  by  compelling  them  to  elect  one  cause  of  action,  and 
omit  the  other.  In  either  case,  without  any  fault  of  their 
own,  they  have  in  fact  been  afforded  no  opjDortunity  to  be 
heard  at  all  on  their  present  cause  of  action.  They  did  elect, 
and  the  wisdom  of  that  election  was  vindicatt^d  by  the 
judgment  of  the  highest  court  in  Oregon,  which  sustained 
the  title  ultimately  relied  on  in  that  action,  and  decreed  the 
.  appropriate  relief ;  but  that  court  also  turned  out  to  be  in 
error,  and  the  decree  was  reversed  by  a  still  higher  tri- 
bunal. Shall  complainant  now  be  cut  off  from  procuring 
an  adjudication  of  his  rights  because,  under  such  circum- 
stances, the  court  erroneously  prevented  him  from  having  it 
adjudicated  before  ?  It  is,  undoubtedly,  well  settled,  that 
wherever  any  matter  is  directly  in  issue,  and  actually  de- 
termined, by  a  court  of  competent  jurisdiction,  the  deter- 
mination is  conclusive  between  the  same  parties  and  their 
privies,  whenever  the  same  matters  again  arise,  even  though 
collaterally.  In  is  said  in  La  Guen  v.  Oouverneur  et  al.  1 
John.,  cases  492:  **The  principle,  however,  extends  far- 
ther. It  is  not  only  final,  as  to  the  matter  actually  deter- 
mined, but  as  to  eveiy  other  matter  which  the  parties  might 
litigate  in  the  cause,  and  which  they  might  have  had  de- 
cided." And  this  general  principle  is  repeated  in  similar 
language  in  manj  subsequent  cases.  But  the  language  is 
general,  and  must  be  considered  in  connection  with  the  facts 
of  the  cases  wherein  it  is  used.  The  case  cited  affords  as 
good  an  illustration  as  any  of  the  principle  upon  which  the 


618  Starb  v.  Stark.  [Cir.  Ct- 

Opinion  of  the  Court — Sawyer,  C.  J.  [^a7» 

rule  is  founded.  The  principle  is,  that  iin  end  should  be  pot 
to  litigation;  that  parties  should  not  litigate  their  rights  by 
piecemeal ;  that  they  are  bound  to  be  diligent,  and  when 
called  upon  to  litigate  their  claims,  they  ought  to  present 
all  they  have  to  say,  and  that  it  is  negligence  to  omit  any- 
thing within  their  knowledge  which  might  be  available  ;  and, 
if  an  omission  is  made,  the  consequences  must  fall  upon  the 
negligent  party.  Negligence  of  the  party  himself  is  the 
main  element  of  the  principle  upon  which  the  rule  is 
founded.  Says  Mr.  Justice  Badcliffe,  in  the  case  cited : 
**  It  is  evidently  proper  to  prescribe  some  period  to  contro- 
versies of  this  sort,  and  what  period  can  be  more  fit  and 
proper  than  that  which  affords  a  full  and  fair  opportunity  to 
examine  and  decide  all  those  claims.  This  extent  of  the 
rule  can  impose  no  hardship.  It  requires  no  more  than  a 
reasonable  degree  of  vigilance  and  attention."  Again 
(p.  495),  after  stating  that  if  the  rule  as  stated  is  estab- 
lished, he  says  :  **The  only  inquiry  is,  whether  respond- 
ents, undei  the  circumstances  of  the  case,  would  have  been 
permitted  to  make  a  defense  on  the  trial  at  law,  on  the 
ground  of  the  fraud  which  they  now  allege? "  So,  in  the 
same  case,  Mr.  Justice  Kent  says :  ''Every  person  is  bound 
to  take  care  of  his  own  rights,  and  to  vindicate  them  in  due 
season,  and  in  proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant,  having  the 
means  of  defense  in  his  power,  neglects  to  use  them,  and 
suffers  a  recovery  to  be  had  against  him  in  a  competent 
tribunal,  he  is  forever  precluded."  (lb.  504).  *  *  *  * 
"All  the  testimony  now  produced  was,  tor  anything  that 
appears  to  the  contrary,  equally  within  their  power  then  as 
now,  and  yet  no  effort  was  made  to  produce  it.  *  *  *  * 
They  were  guilty  of  gross  and  palpable  neglect  in  thus 
slumbering  upon  this  ground  of  defense,  and  must  now  be 
precluded  from  setting  it  up  as  a  cause  of  equitable  relief 
against  the  verdict.  It  is  crasaa  negligerdia  if  a  party  does 
not  seek  after  a  thing  of  which  he  is  apprised,  and,  in  law, 
amounts  to  notice.  So,  whatever  is  sufficient  to  put  a  party 
on  inquiry,  is  good  notice  in  equity.  If  I  am  not  mistaken 
in  the  principles  which  I  have  laid  down,  their  application 
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to  the  case  before  ns  is  direct  aud  pointed,  and  they 
operate  with  irresistible  and  conclusive  efficacy  to  produce 
the  result."  (lb.  504-5.)  Now,  what  is  the  great  princi- 
ple which  the  learned  judge  so  earnestly  insists  upon  as 
excluding  the  defense,  but  negligence  of  the  parties  to  avail 
themselves  of  the  opportunity  before  aflforded  to  bring  for- 
ward their  defense  and  have  its  merits  determined.  There 
had  been  a  judgment  for  money  recovered  at  law  for  pro- 
ceeds of  the  sale  of  certain  goods.  Defendants  then  filed  a 
bill  in  equity  to  restrain  the  collection  of  the  judgment  on 
the  ground  of  fraud  in  representations  as  to  the  kind  and 
quality  of  the  goods,  which  fraud  was  available  as  a  de- 
fense to  the  action  at  law,  and  was  known  to  the  defendants 
at  the  time,  but  which  they  did  not  attempt  to  set  up,  and 
this  neglect  is  the  principle  upon  which  the  former  judg- 
ment is  held  to  be  conclusive.  In  the  case  now  in  hand, 
this  element  of  negligence  is  wholly  wanting.  The  parties 
did  set  up  this  cause  of  action  in  connection  with  the  one 
ultimately  relied  on,  and  sought  to  have  it  determined,  but 
the  court  refused  to  permit  them  to  be  joined,  and  required 
the  plaintiff  to  elect  one  and  omit  the  other,  and  this  ruling 
must  be  presumed  to  have  been  obtained  at  the  instance 
of  the  defendant.  Stark,  as  it  was  made  against  the  protest 
and  the  exception  of  the  plaintiffs,  duly  taken,  and  noted  in 
the  order  itself.  Does  it  lie  in  Stark's  mouth  now,  after 
procuring  such  a  ruling,  and  forcing  plaintiffs  against  their 
protest,  under  the  order  of  court,  to  omit  one  cause  of  ac- 
tion, to  say  that  plaintiffs  might  have  litigated  the  claim  in 
that  action,  and,  because  they  did  not,  must  now  be  pre- 
cluded? I  think  not.  They  sought  to  litigate  it,  but  were 
not  permitted  to  do  so.  The  opportunity  was  refused 
them.  They  were  not  in  fault.  Suppose  Stark  had  been 
in  possession  and  brought  suit  against  the  Starrs  to  quiet 
his  title,  and  they  had  set  up  both  grounds  of  equitable 
relief  in  the  answer,  and  evidence  on  both  issues  had  been 
received,  and  a  decree  entered  in  favor  of  the  Starrs  upon 
the  city  title  only,  the  court  expressly  declining  to  pass 
upon  the  other,  on  the  ground  that  it  was  unnecessary  to 
consider  it  under  the  view  taken,  and  this  decree  had  be- 
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come  final  by  affirmance,  neglect  to  prosecute  any  appeal, 
or  otherwise,  would  it  be  pretended  in  another  litigation 
between  the  same  parties,  whose  rights,  under  the  claim  of 
title  not  passed  upon,  are  in  question,  that  the  former  adju- 
dication would  be  a  bar  because  it  was  presented  and  evi- 
dence taken,  and  might  have  been  determined  if  the  judge 
had  seen  fit  to  consider  and  decide  it  ?  Such  is^  certainly, 
not  the  doctrine  of  the  authorities,  as  will  appear  by  a  num- 
ber of  cases  cited  in  Capei'ion  v.  JSckmidi,  26  Cal,  479.  If 
it  were  so,  the  conclusiveness  of  the  judgment  would  rest 
upon  the  discretion,  negligence  or  something  else,  of  the 
judge,  over  which  the  parties  have  no  control,  and  not 
upon  the  diligence,  good  judgment,  or  other  acts  of  the  par- 
ties themselves. 

But  it  is  earnestly  argued,  by  defendant's  counsel,  that 
the  ruling  of  the  court,  that  plaintiffs  could  only  be  heard 
upon  one  of  their  causes  of  action,  and  compelling  them  to 
elect  upon  which  they  would  proceed,  cannot  affect  the 
operation  of  the  decree  as  a  bar  to  this  action;  that  they 
had  a  right  to  be  heard  upon  every  ground  they  had  upon 
which  to  demand  the  relief  prayed;  that  the  refusal  of  the 
court  to  allow  them  to  be  heard,  was  error,  and  should 
have  been  corrected  in  the  same  case  on  appeal;  and,  that 
it  cannot  be  reached  in  a  collateral  proceeding  in  another 
suit  to  establish  the  same  right  or  procure  the  same  relief, 
and  several  authorities  are  cited  as  sustaining  the  proposi- 
tion. There  appears  to  me  to  be  some  confusion  of  ideas 
in  this  part  of  the  argument,  and  a  misapplication  of  the 
legal  principles  invoked. 

The  authorities  cited,  properly  applied,  seem  to  me  to 
overthrow  the  main  proposition  sought  to  be  established. 
The  first  authority  cited  is  Cocke  v.  Hcdsey,  16  Pet.  71. 
In  that  case  (page  87),  the  court  say:  "The  correct 
legal  principle  applicable  to  such  proceedings  is  this :  That 
in  every  instance  in  which  a  tribunal  has  decided  upon 
a  matter  within  its  regular  jurisdiction,  its  decision  must  be 
presumed  proper,  and  is  binding  until  it  shall  be  regularly 
reversed  by  a  superior  authority;  and  cannot  be  affected, 
nor  the  rights  of  persons  dependent  upon  it  be  impaired  by 
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any  collateral  proceeding.     This  principle  has  been  too  long 
settled  to  admit  of  doubt  at  this  day,  as  in  the  cases  of  Tliomp- 
son  V.  Tolmie  and  others,  2  Peters,  157;  United-  States  v.  Ar- 
redo}ido,  6  Pet.   720;  Foorhees  v.    The  Bank  of  the  United 
States,  10  Peters,  473;  and  the  Philadelphia  and  Itenton 
Railroad  Company  y,  Stimpson,  14  Pet.  458."  Now,  what  was 
the  adjudication  in  the  case  under  consideration?    Clearly, 
not  that  the  cause  of  action  omitted  under  order  of  the 
court  was  invalid,  but  that  the  plaintiffs  could  only  be  heard 
in  that  particular  suit  upon  one  of  the  causes  of  action 
alleged,  and  that  they  must  elect  upon  which  they  would 
proceed,  and  withdraw  the  other.     This  was  clearly  an  ad- 
judication in  the  progress  of  the  cause,  which  the  court  had 
jurisdiction  to  make,  and  the  determination  is  as  conclu* 
siye  as  any  other  made  in  the  progress  of  the  cause.     It 
was  an  adjudication  between  the  parties,  at  the  instance 
and  in  favor  of  one,  against  the  other.    An  adjudication, 
not  that  plaintiffs  could  not  be  heard  at  all  on  that  cause  of 
action,  but  that  both  causes,  on  both  grounds,  for  equit- 
able relief,  could  not  be  heard  in  the  same  action,  and 
that  they  must  elect    upon    which    they  would  proceed 
and  withdraw  the  other.      Suppose,  after  making    their 
election  under  the  order,  and  proceeding  upon  their  last 
amended  complaint,   as  they  did  do,   the  decree  of  the 
court  had  been  for  the  defendant  instead  of  the  plaint- 
iffs, as  it  was,  and  the  plaintiffs  had  appealed  upon  the  sole 
ground  that  they  had  been  compelled  to  elect  and  withdraw 
their  other  ground  of  relief,  and  the  supreme  court  had 
affirmed  the  decree,  holding  that  the  two  grounds  of  relief 
could  not  be  heard  in  that  action,  that  decision,  whether 
right  or  wrong,  would  have  settled  the  question  by  a  direct 
adjudication,  that  the  law  of  Oregon  would  not  permit  liti- 
gation of  the  two  grounds  of  relief  in  one  action.     The  de- 
cree in  that  case,  would  clearly  not  have  been  res  adjudicata 
as  to  the  cause  of  action  which  plaintiffs  were  compelled  to 
withdraw,  for  the  very  rule  invoked  is,  that  the  judgment 
or  decree  is  conclusive,  not  only  upon  all  matters  actually 
litigated  and  determined,  but  upon  all  that  might  be  liti- 
gated in  the  action;  and  as,  by  the  law  thus  settled,  the 
omitted  ground  of  relief  could  not  be  litigated  in  that  ac- 
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tion,  the  cane  would  not  be  within  the  rale  invoked  at  all. 
The  adjudication  by  the  circuit  court  is  no  less  conclusive. 
Its  tands  unreversed  on  that  point.  Bight  or  wrong,  it  is 
finally  determined,  and  is  res  adjudicaia  between  these  par- 
ties, and,  if  erroneous,  cannot  be  reviewed  collaterally  in 
this  or  any  other  action.  The  ruling  has  the  same  effect, 
and  is  as  conclusive  as  if  it  had  been  rendered  by  the  court 
of  last  resort.  It  settles  the  question  between  the  parties 
and  their  privies;  and  so  the  authorities  cited  in  principle 
hold.  The  adjudication  is,  that  the  cause  now  relied  on 
could  not  have  been  litigated  in  the  former  action,  with  the 
ground  of  relief  therein  actually  determined.  It  goes  no 
further,  and  this  is  conclusive  on  that  point.  There  has, 
then,  been  no  negligence  on  the  part  of  the  plaintiffs — no 
laches — ^no  opportunity  presented  of  which  they  were  bound 
to  avail  themselves,  conceding  the  determination  to  be  erro- 
neous. So  long  as  the  ruling  did  not  shut  the  plaintiffs  off 
from  any  hearing  whatever,  but  only  adjudged  that  they 
must  pursue  their  remedy  on  that  ground  of  relief  in  another 
action,  they  were  under  no  obligation  to  have  the  error 
corrected.  It  left  the  road  to  another  action  open.  It  did 
not  purport  to  cut  them  off  from  a  hearing,  and  did  not  de- 
termine that  there  was  no  cause  of  action.  And,  so  long 
as  it  did  not  do  this,  it  did  not  matter  to  them  whether  they 
presented  that  ground  of  relief  in  this  or  in  another  action. 
To  the  plaintiffs  it  was  only  a  matter  of  convenience.  It 
would  doubtless  be  less  trouble  to  pursue  the  remedy  in  an- 
other action,  than  to  attempt  to  con-ect  the  error  in  the  one 
pending.  Besides  the  plaintiffs  were  not  in  a  position  in 
which  they  could  appeal.  That  determination  was  not  a 
final  decree  from  which  an  appeal  could  be  prosecuted.  It 
was  an  interlocutory  adjudication.  The  appealable  decree 
was  in  their  favor  on  the  other  ground  of  relief,  and  plaint- 
iffs could  not  appeal  from  a  decree  in  their  favor,  nor  could 
they  have  errors  committed  against  them  in  the  progress  of 
the  cause  occurring  before  the  trial  corrected  on  Stark's  ap- 
peal. On  such  appeal  the  question  would  not  be  presented. 
They,  therefore,  had  no  opportunity  to  correct  the  error, 
had  it  devolved  upon  them  to  do  so,  in  order  to  procure  a 
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hearing  upon  the  caase  of  action  which  they  were  compelled 
to  withdraw.  It  is  urged  by  complainant*8  counsel,  that 
the  two  gi'ounds  of  relief  sought  by  the  Starrs  in  the  former 
suit,  present  causes  of  action  so  wholly  distinct  and  inde- 
pendent, that  they  were  not  bound  to  litigate  them  in  one 
action,  even  if  it  was  admissible  to  do  so.  One  cause  went 
upon  the  theory  that  the  legal  title  vested  in  the  city  of 
Portland  by  virtue  of  its  patent  for  the  use  and  benefit  of 
the  actual  occupants,  who  as  to  these  lots,  were  the  Starrs, 
and  that  Stark  had  no  title  at  all.  The  relief  sought  on  this 
theory  was  in  fact  to  remove  a  cloud  upon  a  title  already 
good.  The  other  cause  of  action  goes  upon  the  theory  that 
the  legal  title  is  in  Stark  by  virtue  of  his  patent,  but  that^ 
by  reason  of  equities  arising  between  the  parties  themselves, 
the  plaintiffs  had  the  equitable  right,  and  were  entitled  to  a 
conveyance  of  the  legal  title.  The  case  of  Moms  v.  Stuart^ 
1  Iowa,  375,  seems  to  be  directly  in  point  in  favor  of  com- 
plainants on  this  question.  But  whether  this  case  is  cor- 
rectly decided,  I  need  not  consider,  for  my  conclusion  is, 
that  the  former  proceedings  are  not  a  bar  to  this  action,  on 
the  grounds  already  indicated. 

As  to  the  equities  disclosed  by  the  bill  and  the  evidence, 
the  first  objection  in  logical  order  arises  on  the  conveyance 
to  Chapman.  It  is  said,  firstly,  that  the  power  of  attorney  to 
Chapman  was  insufiicient;  and,  secondly,  if  sufficient,  that  it 
was  incompetent  for  Chapman,  as  attorney  for  Lownsdale,  to 
execute  a  deed  for  Lownsdale  to  himself.  The  power  is 
**  to  transact  and  superintend  my  business  in  said  territory 
during  my  absence;  to  do  anything  pertaining  to  my  inter- 
ests in  Oregon  which  he  in  his  judgment  may  think  advisa- 
ble, particularly  in  signing  deeds  to  Portland  lots.'*  The 
only  business  in  Oregon  which  Lownsdale  appears  to  have 
been  engaged  in  at  the  time  was  selling  town  lots  in  Port- 
land. And  this  power  seems  broad  enough  to  cover  it. 
The  language,  it  is  true,  is  by  no  means  technical,  and  is 
liable  to  criticism;  but  considered  in  relation  to  the  known 
situation  of  the  parties,  and  the  condition  of  things  existing 
at  the  time,  the  intention  of  Lownsdale  can  hardly  be 
doubtful.     The  act  of  the  attorney  in  executing  a  convey- 
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ance  for,  and  in  the  name  of  the  principal  to  himself,  may 
well  be  regarded  as  extraordinary.     But  whatever  view 
might  be  taken  upon  these  points,  if  there  was  nothing 
more,  other  facts  must  be  considered.     Chapman  himself 
had  already  the  title  to  one  third  of  all  the  interest  eyer 
claimed  by  Lownsdale  from  Pettygrove,  and  Coffin  owned 
another  third,  and  it  is  not  even  suggested  that  Coffin's  in- 
terest did  not  pass  to  Chapman  by  his  conveyance.     This 
vested  in  Chapman  at  least  two  undivided  thirds  of  the 
lots  conveyed  in  block  eighty-one,  if  Lownsdale  derived  the 
title  to  the  whole  from  Pettygrove,  or  two  thirds  of  one 
half  if  Stark  really  owned  one  half  as  claimed  by  him.     In 
fact  the  legal  title  to  Lownsdale*s  entire  interest  purports 
to  have  been  conveyed  to  Coffin  by  the  deed  und^r  which 
Coffin  became  an  owner.     The  deed  is  absolute  on  its  face, 
and  purports  to  convey  the  whole,  and  it  is  only  by  the  ac- 
companying agreement,  executed  between  Coffin  and  Londs- 
dale  at  the  same  time  by  which  it  appeared,  that  it  was  to 
be  held  partly  in  trust  for  the  benefit  of  Lownsdale,  that 
the  latter  retained  any  interest  at  all.     (See  Lamb  v.  Dav- 
enpori,  1  Sawyer,  612-13).     In  this  aspect  the  legal  title  to 
the  two  thirds  of  the  possessory  title  passed  to  Chapman  by 
Coffin's  agreement,  vesting  in  him  the  legal  title  to  the 
whole,  irrespective  of  Lonwsdale*s  joining  in  the  deed.    Bat 
however  this  may  be,  Lownsdale  was  the  only  party  entiled 
to  complain,  and  he  does  not  appear  to  have  ever  made  any 
objection.     He  acquiesced  in  the  transaction,  accepted  the 
lot  conveyed  to  him  at  the  price  fixed  and  chained  in  the 
accounts  of  the  parties  at  the  time  of  the  conveyance,  and 
these  accounts  on  Lownsdale's  return  were  settled  between 
Lownsdale,  Coffin  and  Chapman  on  that  basis.     Chapman 
went  into  actual,  several  possession,  and  held  till  he  con- 
veyed to  his  vendees,  who  improved  and  have  ever  since 
occupied  the  lots  without  any  claim  on  the  part  of  Lowns- 
dale.   As  between  Lownsdale  and  Chapman,  this  certainly 
vested  in  Chapman  all  the  right  which  could  at  that  time  be 
transmitted  by  Lownsdale,  and  Chapman  acquired  at  least 
the  equitable  title  to  the  whole.     He  already  had  the  legal 
title  to  the  possessory  claim  to  the  greater  part. 
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The  next  question  arises  out  of  the  deed  of  March  1, 1850, 
executed  at  Sa;n  Francisco,  by  Lownsdale  and  Stark,  bj 
which  they  attempted  to  adjust  and  settle  the  conflicting 
claim  of  Stark  to  one  half  interest  in  the  Portland  land 
claim,  and  the  subsequent  modification  and  ratification  as 
modified  of  this  contract.  It  is  claimed  that  there  is  no 
privity  between  complainant  and  defendant ;  that  this 
deed  is  a  contract  between  Lownsdale  and  Stark  alone; 
that  in  the  subsequent  modifications  Lownsdale  is  no  party, 
and  that  Coffin  and  Chapman  assume  to  modify  Lownsdale*s 
contract  without  authority;  and  that  the  language  of  the 
modifying  agreements  is  insufficient,  in  various  particulars, 
to  accomplish  the  object  claimed.  Like  other  contracts  of 
that  time  relating  to  lands  in  Portland,  the  language  of 
these  various  instruments  is  doubtless  open  to  much  criti- 
cism. But  in  construing  such  instruments  we  must  con- 
sider them  in  the  light  of  the  situation  of  the  parties,  and 
condition  of  things  which  gave  them  birth.  We  must 
place  ourselves,  so  far  as  it  is  possibly  to  do  so  by  the  use 
of  extrinsic  evidence  now  available,  in  the  seats  of  the 
parties  themselves  at  the  time  of  the  execution  of  the  con- 
tracts, and  examine  them  in  view  of  the  surrounding  cir- 
cumstances. (Kimball  v.  Semple,  25  Cal.  449.)  And  we 
may  also  consider  subsequent  acts  of  recognition  tending 
to  show  the  construction  put  upon  them  by  the  parties 
themselves  to  the  instruments.  {Midfcn^d  v.  LeFranc  26 
Cal.  110,  112;  Steinbach  v.  Stewart,  11  Wall.  576;  LeRoij  v. 
Beard,  8  How.  468-9;  French  v.  Cathcart,  1  Com.  102; 
United  States  v.  Appleton,  1  Sum.  502), 

Examining  the  transaction,  and  construing  these  instru- 
ments by  the  aid  of  these  well  settled  rules,  I  think  there 
will  be  little  difficulty  in  arriving  at  the  true  intent  of  the 
parties  executing  them.  It  is  true,  that  the  ostensible 
parties  to  the  instrument  are  Lownsdale  and  Stark,  and  for 
reasons  sufficiently  obvious,  when  the  circumstances  are 
considered.  They  were  both  in  San  Francisco,  and  Lowns- 
dale, so  far  as  anything  to  the  contrary  appears,  without 
any  power  of  attorney  to  act  for  his  associates  in  the  settle- 
ment of  the  controversy.     He  could  not,  therefore,  make 
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the  compromise  for  them.     It  was  manifestly  contemplated 
that  there  were  other  parties  whose  assent  it  was  necessary 
to  obtain ;  and  their  assent  was  provided  for  in  the  only 
way  practicable  at  the  time,  by  a  covenant  on  the  part  of 
Lowusdale  inserted  in  the  said  indenture  of  March  1st:  ''that 
in  case  any  person  or  persons  holding  or  claiming  under 
him   [Lownsdale],  except  the  holders  of  those  lots  and 
under  the  conveyances  especially  hereinbefore  confirmed  by 
the  said  party  of  the  first  part  [Stark],  shall  refuse  to  ratify 
and  confirm  this  indenture,  he,  the  said  party  of  the  second 
part  [Lownsdale]  will,  at  the  option  of  the  said  party  of 
the  first  part  [Stark],  at  any  time  within  six  months  from 
this  date  cancel  this  indenture,  and  release  all  rights  ac- 
quired under  these  presents  by  the  parties  hereto."    There 
can  be  no  doubt  to  whom  this  covenant  referred,  because 
Stark  knew  before  of,  at  least,  Lownsdale's  conveyance  to 
Coffin.     Coffin  and  Stark  had  before  this  time  had  a  full 
discussion  of  their  respective  claims  to  the  Portland  land 
claim,  as  Coffin  distinctly  testifies,  and  there  is  nothing  to 
the  contrary,  except  the  unsatisfactory  general  allegations 
of  the  answer,  although  Stark  was  himself  a  competent  wit- 
ness, and  could  have  testified  to  the  contrary  had  Coffin  s 
testimony  been  incorrect.    Besides,  on  September  26, 1849, 
at  the  same  time  when  Stark  executed  the  power  of  attorney 
to  Couch,  mentioned  in  the  statement  of  facts,  it  was  also 
accompanied  by  a  letter  of  instructions  to  Couch,  bearing 
the  same  date  relating  to  the  subject  matter  of  the  power, 
in  which  he  says:     "With  this  you  have  from  me  a  power 
of  attorney  of  the  fullest  character,  under  which,  during  my 
absence  from  the  Territory,  you  can  look  out  for  all  my  in- 
terests, particularly  with  reference  to  my  interest  in  the 
Portland  town  claim.     As  regards  my  claim,  I  wish  you  to 
notify  Mr.  Coffin  as  soon  as  he  returns,  of  the  true  position 
of  things,  and,  if  possible,  have  the  difficulty  concerning 
my  undivided  half  settled."   And  again  gave  directions  how 
to  proceed  if,  "after  the  return  of  Mr.  Coffin,  the  matter 
can  be  brought  no  nearer  to  a  settlement  upon  just  and 
equitable  principles."    In  this  letter  of  instructions  he  does 
not  mention  Lownsdale  at  all,  but  treats  Coffin  as  the  man 
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with  whom  his  controversy  existed.  Lownsdale's  deed  to 
Coffin  had  been  made  in  March  previous,  and  being  a  deed 
absolute  on  its  face,  he  may  have  supposed  at  that  time  the 
whole  title  to  be  in  Coffin.  Indeed,  prior  to  the  conveyance 
to  Chapman,  Coffin  and  Lownsdale  acted  themselves  as 
though  the  entire  legal  title  was  in  Coffin,  for  Lownsdale 
when  he  sold  a  lot  did  it  as  attorney  for  Coffin,  as  will  be 
seen  by  reference  to  Lamb  v.  Davenport^  already  cited  (1 
Sawyer,  614).  But  however  that  may  be,  it  is  clear  that 
Stark  knew  of  Coffin's  interest.  Although  there  is  no  direct 
evidence  of  the  fact,  it  is  althogether  probable  that  he  was 
also  aware  of  Chapman's  interest ;  for  it  is  highly  improb- 
able that  Lownsdale  would  have  entered  into  the  arrange- 
ment without  disclosing  it,  and  there  is  nothing  in  the 
testimony  to  justify  the  inference  that  he  did  not  know  of 
it.  There  can  be  no  doubt,  I  think,  that  Coffin  and  Chap- 
man were  the  parties  had  especially  in  mind  in  making  this 
covenant,  although  not  mentioned  by  name.  Perhaps  these 
general  terms  were  used  in  order  to  embrace  any  others  who 
might  have  held  such  conveyances  unknown  to  Stark.  But 
whether  Coffin  and  Chapman  are,  or  are  not,  the  parties 
specially  referred  to,  they  are  clearly  embraced  in  the  terms 
of  covenant.  The  assent  of  Coffin  and  Chapman  to  this 
settlement,  and  the  ratification  of  the  indenture  by  them 
was  regarded  as  essential,  and  provided  for  in  this  way.  It 
was,  therefore,  contemplated  that  they  were  in  fact,  though 
not  named  as  such,  parties  to  said  transaction  and  indent- 
ure, as  well  as  Lownsdale  and  Stark. 

Lownsdale  returned  to  Portland  on  or  about  April  13, 
and  brought  to  Coffin  and  Chapman  the  first  information  of 
the  execution  of  the  said  indenture  by  Lownsdale  and  Stark. 
They  promptly  declined  to  ratify  it.  After  some  negotia- 
tion between  Coffin  and  Chapman  on  one  side,  and  Couch  on 
the  other,  who  acted  for  Stark,  claiming  to  have  authority 
for  that  purpose,  the  two  instruments,  one  dated  April  13, 
1860,  signed  by  Coffin  and  Chapman,  and  the  other  April 
15,  1860,  signed  "John  H.  Couch,  for  Benj.  Stark,"  set  out 
in  the  statement  of  facts,  were  indorsed  on  the  said  indent- 
ure of  March  1,  and  executed  by  the  parties,  and  from 
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that  time  forward  the  several  parties  and  their  grantees 
were  in  possession  and  exercising  acts  of  ownership  in  ac- 
cordance with  said  agreements  and  modification  without  let, 
hindrance,  objection  or  adverse  claim  from  the  other  till 
after  the  patent  to  Stark  issued. 

Some  questions  have  been  made  upon  the  construction  of 
these  modifying  and  ratifying  instruments.  It  is  claimed 
that  they  are  not  ratifications,  but  modifications  if  any- 
thing; but  are  not  the  latter,  because  they  are  not  the 
agreement  of  Lo^nsdale  at  all,  who  is  claimed  to  be  the 
only  party,  and  that  Chapman  and  Cofiin  had  no  authority 
to  act  for  Lownsdale  in  modifying  his  agreement ;  that  it 
only  purported  to  ratify  sales  of  lots  made  by  Lownsdale 
either  in  person  or  by  his  lawful  attorney,  etc. 

In  view  of  the  rules  of  construction  cited  ;  the  relation  of 
the  parties  to  each  other,  and  to  the  lots ;  and  of  the  condi- 
tion of  things  already  stated,  the  language,  however  inarti- 
ficial, appears  to  me  to  be  susceptible  of  but  one  reasonable 
construction.  Chapman  and  Coffin  were  deemed  to  be  the 
parties  in  interest,  whose  assent  to  the  indenture  of  March 
1,  it  was  considered  necessary  to  obtain,  and  which  was 
sought  to  be  secured  by  the  covenant  already  considered. 
In  the  modifying  instruments  they  were  acting  for  them- 
selves with  respect  to  their  own  interests  and  not  for  Lowns- 
dale merely.  They  were  unwilling  to  accept  all  the  terms 
of  the  compromise  made  by  Lownsdale  and  Stark ;  but  were 
willing  to  accept  them  in  part.  They  insisted  that  all  the 
property  disposed  of  since  January  1,  up  to  the  time  of 
receiving  notice  of  the  compromise,  should  be  placed  on  the 
same  footing  with  the  property  sold  prior  to  January  1; 
and  this  being  acceded  to  by  Couch  on  behalf  of  Stark,  they 
indorsed  upon  the  indenture  of  March  1,  a  supplementary 
agreement,  whereby  they  ** ratify  and  confirm"  that  agree- 
ment between  Lownsdale  and  Stark  '^respecting  an  adjust- 
ment of  title,  hereby  placing  the  disposition  of  property  up 
to  notice  of  said  adjustment  upon  the  same  footing  with  the 
disposition  of  property  before  the  first  day  of  January  last.'* 
The  plain  meaning  of  which  is,  that  the  contract  made 
between  Lownsdale  and  Stark  shall  be  modified  to  this 
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extent,  and  the  contract  as  so  modified,  ratified  and  con- 
firmed. This  modifying  clause  does  not  limifc  the  enlarge- 
ment to  lots  sold  by  Lownsdale  individaally  since  January 
1.  Its  terms  are  general — "the  disposition  of  property 
up  to  notice  of  said  adjustment" — that  is  to  say,  all  property 
sold  or  otherwise  disposed  of.  It  is  perfectly  obvious  that 
the  object  was  to  take  out  of  the  conyeyance  to  Stark,  all 
the  property  which  Coffin  and  Chapman  in  prosecuting  the 
business  of  what  they  call  in  their  own  agreements,  the 
partnership  in  selling  town  property,  all  those  lots  disposed 
of  during  Lownsdale's  absence  from  about  the  first  of  Janu- 
ary till  his  return  on  or  about  April  13.  Lownsdale  hav- 
ing been  absent  during  all  that  time  had  in  person  disposed 
of  none.  But  Coffin  and  Chapman  had  remained  at  home 
and  continued  to  dispose  of  the  common  property,  and  these 
are  clearly  the  dispositions  intended  by  the  modification 
insisted  on.  It  is  equally  obvious  that  the  instrument 
signed  by  Couch  for  Stark  and  appended  to  that  executed 
by  Coffin  and  Chapman,  to-wit : — "I  ratify  the  above  agree- 
ment as  far  as  my  interest  is  concerned  in  said  property,** 
was  intended  to  ratify  the  indenture  between  Lownsdale 
and  Stark,  as  so  modified  and  agreed  to  by  that  of  Coffin 
and  Chapman.  If  Couch  had  authority  to  sign  the  latter, 
or  it  having  been  signed  by  him  for  Stark,  the  latter,  after 
being  informed  of  the  facts,  acquiesced  in  and  adopted  it, 
then  the  contract  so  modified  finally  became  the  real  and 
only  contract  between  the  parties,  and  all  property  disposed 
of  subsequent  to  January  1,  and  before  April  13,  stood 
upon  the  same  footing  as  that  disposed  of  before  January 
1.  That  is  to  say,  Stark  by  the  terms  of  the  first  coven- 
ant in  the  said  indenture,  thud  extended  in  its  scope  by 
these  modifications  thus  adopted,  in  the  language  of  the 
covenant,  "so  far  as  his  right,  title  and  interest  are  con- 
cerned, ratifies  and  confirms  all  conveyances  of*  lots  dis- 
posed of  by  Coffin,  Chapman  and  Lownsdale  as  owners  of 
the  Portland  land  claim  through  Coffin  and  Chapman,  from 
January  1  to  April  13,  as  well  as  those  to  the  lots  sold  before 
January  1,  particularly  enumerated  in  the  covenant;  and 
this  embraces  the  lots  in  controversy. 
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It  is  next  insisted  that  Couch  had  no  authority  to  make 
this  modification,  and  it  is,  therefore,  not  binding  on  Stark. 
We  have  seen  that  a  power  of  the  most  general  character 
was  given  by  Stark  to  Couch,  his  mercantile  partner,  Sep- 
tember 26, 1849,  in  which  the  authority  to  Couch  is  in  these 
words  :  ''to  do  any  and  all  acts  during  my  temporary  ab- 
sence which  I  might  myself  do  were  I  personally  present," 
without  more  paiticular  specification  or  limitation.  So, 
also,  in  an  accompanying  letter  upon  the  subject  matter  of 
the  power,  in  which  he  directs  Couch  to  notify  Coffin,  as 
soon  as  he  should  return,  of  the  true  position  of  things  with 
reference  to  the  interest  claimed  by  Stark  in  the  Portland 
land  claim,  "and,  if  possible,  have  the  difficulty,  concern- 
ing my  undivided  half,  settled."  This  letter  shows  that  the 
power  of  attorney  was  intended  to  cover  this  very  matter, 
and  that  he  expected  Couch  to  settle  his  controversy  with 
Coffin  in  relation  to  this  claim.  It  shows  that  Stark  in- 
tended the  power  to  be  broad  enough  to  settle  this  con- 
troversy. If  it  is  not,  the  letter  is,  and  it  does  not  matter 
whether  the  authority  is  conferred  by  a  formal  power  or  by 
letter.  {Lee  v.  Rogers,  ante,  549.)  It  is  sufficient  that  the 
authority  is  given,  and  directions  to  do  a  specific  thing  em- 
braces power  to  act.  Now  this  is  pi^ecisely  what  Couch  did 
with  Coffin  and  Chapman,  the  latter  having  in  the  mean- 
time, through  conveyance  from  Coffin  in  part,  at  least,  be- 
come interested  with  Coffin  and  Lownsdale. 

It  is  claimed  that  this  power,  whatever  it  authorized, 
had  fceen  revoked;  but  there  is  no  evidence,  other  than  by 
implication,  that  it  had  been  revoked  at  the  time.  Another 
full  power  of  attorney,  given  to  George  Sheimau,  dated 
January  17,  1850,  was  introduced,  and  claimed  to  be  a 
revocation  of  Couch's  powder  in  the  case  of  Failing  v.  Stark; 
but  I  do  not  find  it  in  evidence  in  this  and  the  other  cases. 
But  suppose  it  to  be  in  evidence,  that  power  does  not  pur- 
port to  revoke  Couch's  power,  and  if  it  does  revoke  it,  it 
is  by  implication  only,  and  that  implication  arises  only 
from  the  fact  that  a  second  power  has  been  given,  embrac- 
ing the  same  subject  matter.  It  is  by  no  means  cleai*  that 
it  does  embrace  the  entire  subject  matter.     While  it  is  a 
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Tery  full  power,  authorizlDg  Sherman  to  prosecute  claims 
to  land  against  individuals,  and  tLe  government,  and  to 
lease  and  sell  lands,  it  does  not  in  express  terms,  or  by 
reasonable  construction,  appear  to  me  to  authorize  him  to 
compromise  or  adjust  this  claim.     It  may  well  be  that 
Stark  would  be  willing  to  entrust  his  clerk,  a  young  man, 
with  power  to  prosecute  or  sell,  while  he  would  reserve  to 
his  more  experienced  partner's  discretion  and  judgment  the 
authority  to  settle  or  compromise  by  yielding  a  part  to 
secure  the  remainder  of  his  claim.     But,  if  otherwise,  I  am 
not  aware  that  giving  a  second  power  to  another  necessarily 
constitutes  a  revocation  of  the  former  power.     I  do  not 
know  any  reason  why  two  different  persons  may  not  be 
empowered  to  do  the  same  thing.     It  has  been  held  that 
they  may.     {Davol  v.  Q nimby y  11  Allen,  208.)     Where  not 
absolutely   inconsistent   the   construction   must  be   deter- 
mined by  the  circumstances,  and  from  these  I  see  no  reason, 
to  suppose  that  Stark  intended  to  revoke  Couch's  power  in 
the   particular  under  consideration.      The   circumstances 
indicate  the  contrary.     At  the   time  of  the  execution  by 
Couch  of  this  instrument  ratifying  the  modification  made  by 
Coffin  and  Chapman,  Couch  had  in  his  possession  the  said 
indenture  of  March  1,  between  Lownsdale  and  Stark,  to 
which  these  modifications  were  appended.     It  must  have 
been  sent  to  him  by  Stark  to  be  used  in  connection  with 
the  agency  claimed  under  the  power  before  given.     Stark 
must  have  sent  it  up  to  him  at  about  the  same  time  Lowns- 
dale returned.     The  fact  that  it  was  sent  to  him  by*  Stark 
would  indicate  that  his  agency  was  intended  to  be  still  con- 
tinued with  reference  to  a  settlement  of  this  controversy. 
It  was  contemplated  that  something  further  was  to  be  done 
by  way  of  procuring  the  assent  of  Coffin  and  Chapman  to 
the  settlement,  and  somebody  must  attend  to  it.     Besides, 
Sherman  was  himself  a  clerk  in  the  employ  of  Couch  and 
Stark.     And  it  is  quite  clear  from  the  evidence  that  he, 
too,  was  consulted,  took  part  in,  and  assented  to,  the  ar- 
rangement, although  Couch  actually  executed  for  Stark  the 
assent  to  the  modification  of  the  agreement.      So,   also, 
Sherman  himself  acting  for  Stark  put  the  agreement  with 
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the  modifications  appended  by  Coffin  and  Chapman,  and 
by  Couch  on  the  records,  and  this,  too,  after  Stark  himself 
had  been  at  Portland  in  Jane,  and  been  informed  of  all 
these  transactions,  and  it  will  be  presumed  under  the  cir- 
cumstances by  Stark's  directions.  This  itself  was  an  act  of 
acceptance  and  adoption. 

In  addition  to  this,  Stark  himself,  while  at  Portland  in 
June,  called  upon  Coffin  and  Chapman  for,  and  was  fur- 
nished by  them  with,  a  list  of  all  property  disposed  of  by 
them  prior  to  the  date  of  said  modification.     He  stated  to 
Coffin  at  that  time,  or  on  the  steamer  during  his  return 
Toyage    to   San  Francisco,  that  he    would  sanction    the 
contract  or  submit  to  it,  and  carry  out  its  provisions,  and 
his  subsequent  acts,  and  the  acts  of  all  parties  interested 
down  to  the  issue  of  the  patent — a  period  of  ten  years — are 
consistent  with  that  idea,  and  totally  inconsistent  with  any 
other.      Stark  was  in  possession  and  exercised   acts  of 
'  ownership  over  the  part  conyeyed  to  him  by  the  modified 
contract  from  that  time,  without  setting  up  any  claim  to 
that  released  to  Lownsdale,  Coffin  and  Chapman,  and  the 
latter  continued  in    possession,   and    excercised    acts  of 
ownership  over  the  part  released  to  them*  without  setting 
up  any  adverse  claim  to  Stark*s  portion.     Stark   did  not 
exercise  his  option  to  annul  the  contract  within  six  months 
under  the  covenant  in  the  indenture  with  Stark  authorizing 
him  so  to  do  in  case  those  having  conveyances  from  Lowns- 
dale should  refuse  to  ratify  the  contract,  and  manifestly  for 
the  reason  that  he  acquiesced  in  the  contract  as  modified, 
and  regarded  that  as  a  final  settlement  of  the  controversy. 
He  availed  himself  of  the  right  and  undisputed  possession 
thus  acquired  to  procure  his  patent.     Up  to  the  date  of  his 
agreement  with  Lownsdale,  Stark  never  claimed  to  have 
more  than  an  undivided  half  of  the  Portland  land  claim, 
and  the  title  to  two  thirds  of  the  other  undivided  half  to  the 
entire  tract  north  of  the  line  agreed  upon  in  the  indenture 
of  March  1,  as  well  as  to  block  81,  was  in  Coffin  and 
Chapman  at  that  date;  and  the  only  means  by  which  Stark 
acquired  his  right  to  the  possession  of  their  share  in  any . 
part  of  it,  or  any  several  possession  by  which  he  was  en- 
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abled  to  obtain  his  patent  at  all  to  any  part,  was  through 
this  modified  contract.  He  could  not  adopt  that  part  which 
was  beneficial  to  himself,  and  reject  it  so  far  as  it  was  ben- 
eficial to  Coffin  and  Chapman ;  and  he  manifestly  did  not 
attempt  to  do  it,  until  he  had  fortified  his  position  ten  years 
afterward  by  a  patent  from  the  United  States,  conveying  to 
him  the  title  to  the  land. 

I  have  only  referred  to  the  salient  points  of  the  evidence, 
without  any  attempt  at  a  discussion  of  the  particulars,  and 
I  content  myself  with  indicating  the  result  forced  upon 
my  mind,  and  saying,  that  in  my  judgment,  no  unprejudiced 
mind  can  examine  the  evidence  and  fail  to  reach  the  con- 
clusion that  Stark  fully  acquiesced  in,  adopted,  and  acted 
upon  the  modifications  of  the  contract  made  bj  Coffin  and 
Chapman  on  the  one  part,  and  Couch  for  Stark  on  the  other, 
in  the  sense  adopted  in  this  opinion;  and,  that,  as  a  result, 
he  realized  a  fortune,  or  might  have  done  so,  if  he  did  not, 
that  might  well  have  satisfied  his  ambition,  without  any  en- 
croachment upon  the  rights  that  ought  to  have  been  secured 
without  let  or  hindrance  on  his  part  ten  years  afterward  to 
the  other  parties  and  their  privies  to  those  transactions. 
And  more,  it  is  equally  manifest  from  the  evidence,  that 
while  there  was  no  written  covenant  on  the  part  of  Stark  to 
that  effect,  he  held  out  by  his  acts  and  express  declarations 
to  the  purchasers  from  Lownsdale,  Coffin  and  Chapman, 
and  in  particular  to  complainant  and  his  brother,  one  of 
conplainant's  grantors,  and  foV  a  time  a  joint  owner,  unmis- 
takable assurances  upon  which  they  were  entitled  to  rely 
with  confidence,  that  if  he  obtained  his  patent  to  his  gen- 
eral claim  he  would  convey  to  them  the  lots  they  had  pur- 
chased. He  expressly  so  told  both  the  Starrs  with  refer- 
ence to  the  lots  held  by  them  at  the  time,  and  to  those  other 
lots  purchased  by  others  from  Chapman,  and  made  similar 
declarations  to  some,  if  not  all,  of  Starr's  other  grantors. 
The  complainant  himself  purchased  one  half  of  lot  two  from 
Chapman  as  early  as  October  3,  1850,  and  in  December  of 
that  year  he  erected  a  tin  shop  on  it  and  occupied  it.  From 
that  day  till  the  filing  of  th^  bill  in  this  case,  he  has  occu- 
pied it  for  mercantile  purposes.    In  October  and  November, 
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1850,  and  January,  1851,  Chapman  sold  the  other  lots  in 
controversy,  and  the  purchasers  soon  after  entered,  im- 
proved and  occupied  in  like  manner,  and  their  respective 
titles  were  acquired  by  Starr  at  various  times  before  the 
issue  of  the  patent  to  Stark — some  before  and  some  after 
Stark's  said  declaration  to  him — and  the  occupation  con- 
tinued, without  adverse  claim  or  hindrance  on  the  part  of 
Stark.  A  warehouse  had  been  built  upon  one  of  the  lots, 
even  before  Lownsdale  acquired  his  interest  from  Petty- 
grove,  and  this  Chapman  occupied  by  himself,  or  tenants, 
while  he  claimed  the  lot  under  the  convevance  before  set 
out.  The  Starrs  were  joint  owners  and  occupiers  of  parts 
of  the  lots  during  a  portion  of  the  time  from  1850  to  1860, 
and  while  so  occupying,  Stark  repeatedly  told  them,  that 
the  title  to  their  lots,  and  the  others  in  the  same  situation, 
was  good;  and  that  when  he  got  his  patent  he  would  convey 
the  legal  title  to  the  owners  of  the  possessory  right.  He 
stated  to  complainant,  that  if  lot  owners  would  go  in  with 
him,  and  assist  in  getting  title,  he  would  make  lot  holders 
good  titles.  And  Starr  says,  that  he  and  his  brother  ''  ren- 
dered assistance  by  not  opposing  him  in  getting  his  pat- 
ent," and  **  by  talking  to  others  to  get  them  to  acquiesce  in 
it,  believing  that  he  would  make  good  their  title,  and  in 
various  other  ways."  One  of  these  conversations  was  had 
at  the  very  time  when  Stark  was  going  to  obtain  his  certifi- 
cate of  location,  which  was  not  obtained  till  the  fall  of 
1853.  Stark  returned  to  Portland  about  October,  1850, 
and  with  brief  temporary  absences  resided  and  did  business 
in  person  within  a  short  distance  of  this  property,  tiU  he 
got  his  patent  in  1860.  During  this  time  he  had  repeated 
conversiitions  with  the  Starrs,  and  consultations  and  joint 
action  in  litigating  other  matters  affecting  the  value  of  this 
property,  and  of  other  property  which  Stark  himself  owned; 
and  during  sUl  this  time  no  claim  was  ever  set  up,  or  inti- 
mated by  Stark  adverse  to  Starr,  or  the  other  purchasers  of 
the  property  from  Chapman. 

Such  is  the  result  of  the  testimony  of  the  Starrs,  con- 
firniod  by  other  testimony,  with  none  of  any  importance  to 
oppose  it.     There  is  nothing  to  impeach  its  credibility  be- 
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yond  the  coloring  which  the  interest  of  the  parties,  however 
honest,  may  be  supposed  to  give.     But  Stark  is  a  compe- 
tent witness,  also,  and  it  is  but  fair  to  presume  that  if  he 
could  have  truthfully  denied,  or  qualified  in  any  material 
degree,  the  accuracy  of  the  testimony  given,  he  would  have 
offered  himself  as  an  opposing  witness  upon  these  specific 
points,  and  submitted  himself  to  a  cross-examination  in  the 
manner  usual  with  other  witnesses.     He  has  not  done  so, 
other  than  by  the  loose  and  general  allegations  in  his  an- 
swer to  the  bill;  and  I  see  no  good  ground  for  doubting 
the  substantial  correctness  of  the  facts  as  stated.     They 
harmonize  with  the  acts  and  uniform  conduct  of  Stark  in 
relation  to  the  matter.     These  further  considerations  not 
only  go  to  establish  beyond  all  doubt  the  conclusion  that 
Stark  fully  acquiesced  in  and  adopted  the  modification  of 
the  contract  with  Lowifsdale,  assented  to  by  Couch  for  him, 
but  also  show  that  the  complainant  and  his  grantors  had 
every  reason  to  believe,  so  far  as  acts  and  verbal  promises 
can  go,  that  Stark  would  obtain  the  title  to  the  lots  so  em- 
braced in  the  modified  contract  for  the  benefit  of  the  pur- 
chasers from  Chapman;  and  that  the  complainant,  and  those 
under  whom  he  claimed,  acted  upon  that  idea,  and  permitted 
Stark  to  prove  up  his  claim  without  any  opposition  from 
them.     These  are  not  mere  loose  general  rumors — general 
expectations  entertained  by  the  public  at  large  as  to  what 
the  proprietors  of  this  land  claim  would  do  in  the  event  of 
procuring  title  from  the  government,  but  they  are  specific 
personal  statements  by  Stark  to  Starr  himself,  and  to  those 
from  whom  he  derives  title,  and  in  respect  to  these  specific 
lots.     And  complainant  derived  title  to  some  of  them  after 
these  conversations,  and  to  all  of  them  after  Stark,  by  his 
acts,  had  fully  manifested  his  approval  of  the  modifications 
of  the  contract  in  question.     In  these  particulars  the  com- 
plainant appears  to  me  to  stand  in  a  much  stronger  posi- 
tion than  Davenport  in  the  case  of  Lamb  v.  Davenport,  and 
in  an  equally  strong  position  in  every  other  particulr  except 
one,  which  will  be  considered  in  its  proper  place. 

It  follows  that,  whatever  interest  in  the  lots  in  contro- 
versy had  been  acquired  by  Petty  grove  and  Love  joy,  under 
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whom  Stark  claimed,  bj  virtue  of  a  settlement,  improvement 
and  occupation  commenced  in  1848,  and  continued  in  their 
grantees  as  stated,  including  Stark,  became  fully  vested  in 
Chapman,  and  were  by  him  either  conveyed  directly  to 
complainant  Starr,  or  to  others,  who  subsequently  conveyed 
to  Starr.  As  between  complainant  Starr  and  defendant 
Stark,  the  complainant  has  all  the  right,  title  and  interest 
that  it  was  possible  for  Stark  to  convey  on  March  15,  1850, 
the  date  of  the  modification  of  the  indenture  of  March  1, 
1850,  by  (]ouch  for  Stark,  and  subsequently  acquiesced  in 
by  him  in  the  manner  indicated,  and  this  included  the 
initiation  of  the  four  years'  possession  dating  from  Septem- 
ber previous,  subsequently  perfected  into  a  full  title  by  the 
patent  issued  in  virtue  of  that  possession.  At  that  time  the 
donation  act  had  not  been  passed,  consequently  Starr  ac- 
quired, through  Chapman  and  the  other  parties  before  men- 
tioned, all  the  title  it  was  at  tliat  time  possible  to  acquire, 
a  title  against  all  the  world  except  the  United  States.  The 
donation  act  having  been  passed  in  September,  1850,  Stark 
afterwards  filed  his  claim  under  that  act,  dating  the  posses- 
sion upon  which  he  relied,  and  which  he  afterwards  proved 
up,  and  upon  which  the  patent  issued,  from  September  1, 
1849 — from  which  time  his  right  subsequently  perfected  by 
his  patent  dates — some  seven  months  prior  to  the  final  com- 
promise between  Stark  and  Lownsdale,  Coffin  and  Chapman. 
By  that  compromise,  the  right  to  the  very  possession  of  these 
particular  lots  upon  which  the  patent  issued  passed,  as  the 
actual  possession  had  before  passed  to  Chapman,  and  after- 
wards through  him  to  Starr.  Stark  was  not  in  fact  in  pos- 
session of  these  lots  at  the  date  from  which  he  dates  his 
settlement,  nor  at  any  time  afterwards  during  the  four 
years,  while  his  possession  was  required  to  be  continued  to 
entitle  him  to  a  patent,  as  we  have  seen.  During  all  that 
time  it  was  in  the  occupation  of  Starr  and  his  grantors.  It 
follows  that  unless  he  obtained  the  title  for  the  benefit  of 
those  who  had  purchased  under  the  circumstances  stated, 
he  either  committed  a  fraud  upon  them,  or  else  upon  the 
United  States  and  the  law,  for  the  law  did  not  grant,  or  in- 
tend to  grant,  to  one  party,  land  which  he  never  possessed. 
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but  which  at  all  times  was  actually  in  the  occupation  of  an- 
other. 

The  only  particular  in  which  Davenport  occupied  a  better 
position  in  respect  to  the  title  to  the  lots  claimed  by  him  in 
Lamb  v.  Davenport,  than  Starr  does  in  this,  is,  the  equity 
claimed  by  him  under  the  fourth  covenant  in  the  instrument 
executed  between  Lownsdale,  Coffin  and  Chapman,  com- 
monly known  as  the  escrow,  which  will  be  found  set  out  in 
the  report  of  that  case  (1  Sawyer,  616-17.)  That  covenant 
does  not  apply  to  this  case.  In  other  respects  Starr's  equity 
is  equal  to,  and  in  some  particulars,  as  we  have  seen, 
stronger  than  Davenport's.  The  supreme  court  has  re- 
cently decided  that  case  on  appeal,  and  the  bearing  of  its 
decision  upon  this  case  will  now  be  considered.  The  cir- 
cuit court  rested  its  decision  upon  the  fourth  covenant  of 
the  escrow,  as  expressly  obligating  Lownsdale  to  convey 
the  legal  title,  in  case  he  should  obtain  it  from  the  United 
States.  While  the  supreme  court  affirmed  that  view,  it  is 
believed  that  an  attentive  consideration  of  the  decision  can- 
not fail  to  satisfy  tlie  inquirer  that  it  is  much  broader  in  its 
scope.  The  supreme  court  say:  **  We  are  satisfied  that  by 
the  true  intent  and  meaning  of  these  agreements,  the  equit- 
able right  to  all  the  lots  in  controversy  had  been  trans- 
ferred by  Lownsdale  to  Coffin  before  the  passage  of  the 
donation  act,  and  that,  as  between  Lownsdale,  Coffin  and 
Chapman,  the  equitable  interest,  such  as  we  have  described 
it,  of  the  lots  in  controversy,  was  in  Coffin  or  his  vendees. 
The  record  shows  that  this  interest  or  claim,  whatever  it 
was  at  the  commencement  of  this  suit,  was  vested  in  Daven- 
port, while  the  legal  title  was  in  the  heirs  of  Lownsdale. 
According  to  well  settled  principles  of  equity  often  asserted 
by  this  court,  Davenport  is  entitled  to  the  conveyance  of 
this  title  from  those  heirs,  unless  some  exceptional  reason 
is  found  to  the  contrary." 

Now  the  agreements  referred  to  by  the  supreme  court  by 
which  ''the  equitable  right  to  all  the  lots  in  controversy 
had  been  transferred  by  Lownsdale  to  Coffin  before  the  pas- 
sage of  the  donation  act,"  and,  ''was  in  Coffin  or  his  ven- 
dees," were  the  agreements  prior  to  the  escrow,  for  that 
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was  not  executed  till  long  after  the  passage  of  the  donation 
act,  and  it  did  not  purport  to  transfer  any  interest  In  these 
lots  at  all.  It  was  simply  an  arrangement  for  their  own  future 
action.  After  discussing  the  validity  of  the  escrow,  not- 
withstanding its  execution  after  the  passage  of  the  donation 
act,  the  court  proceeds:  ''And  if  this  latter  agreement  is 
rejected  as  altogether  Toid,  it  is  still  apparent  that  bj  the 
contracts  made  prior  to  the  donation  act,  the  equitable  right 
of  Coffin  to  these  lots  is  sufficiently  established.*'  Coffin's 
individual  conveyances  to  Mills  and  Gheeny,  under  which 
Davenport  claimed  title,  were  not  made  till  after  the  pas- 
sage of  the  donation  act,  and  to  sustain  these  conveyances 
under  the  act,  the  court  very  properly  distinguished  Coffin's 
right  as  an  individual  lot  holder  through  mesne  conveyances 
from  the  town  proprietors  and  donee,  from  Coffin's  right  as 
general  claimant  and  holder  of  the  Portland  land  claim  and 
general  town  proprietor.  The  court  say,  in  reply  to  the 
objection  to  the  validity  of  the  conveyances  to  Mills  and 
Cheeny:  ''The  answer  is,  that  Coffin  is  not  the  donee,  who 
takes  title  under  the  act  of  congress,  but  Lownsdale ;  and 
Lownsdale  had  made  a  valid  agreement  by  which  his  in- 
terest in  them  was  transferred  to  Coffin  before  that  statute 
was  passed."  The  conveyance  by  which  the  lots  then  in 
question  passed  from  Lownsdale,  donee,  and  Coffin  as  general 
claimants  and  town  proprietors,  to  Coffin  as  an  individual 
lot  holder  under  the  general  claimant,  is  the  conveyance 
made  to  Marshall,  the  substance  of  which  is  given  in  Lamb 
V.  DavcTiporty  1  Sawyer,  614.  Marshall  having  resold  the 
lots  to  Coffin  as  an  individual,  the  latter  subsequently  con- 
veyed them  to  Mills  and  Cheeny.  This  conveyance  to 
Marshall  is  a  simple  quit-claim  deed,  without  any  covenant 
at  all  as  to  a  future  procurement  of  title,  or  for  conveyance 
of  title  should  it  be  procured.  Or,  if  we  consider  the  con- 
veyance from  Lownsdale  to  Coffin,  of  March  30,  1850,  Ex- 
hibit C  of  the  evidence  in  the  case  now  in  hand,  as  the  one 
referred  to  by  the  supreme  court  under  which  the  title  of 
Lownsdale,  donee,  passed  to  Coffin,  as  purchaser,  it  is  also 
but  a  quit-claim  deed,  equally  barren  of  covenants.  The 
equity  of  Davenport  in  that  case,  then,  as  against  Lowns- 
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dale,  the  patentee  and  donee  under  the  donation  act,  rested 
entirely  on  a  quit-claim  deed  made  under  the  cirucmstances 
detailed  in  that  case.  The  court,  then,  distinctly  hold  in 
that  case,  that  a  quit-claim  deed  made  in  view  of  the  condi- 
tion of  things  existing  ^at  Portland  at  the  time  the  various 
transactions  considered  occurred,  gives  an  equity  against 
the  grantor,  who  subsequently  obtains  the  legal  title  under 
the  donation  act,  under  the  circumstances  disclosed  in  that 
case.  In  fact,  this  ground  of  decision  is,  if  possible,  more 
distinctly  brought  out  than  the  other,  and  is  suggested  as  a 
ground  free  from  doubt,  even  if  the  other  were  doubtful. 
Both  points  were  fairly  and  directly  presented  by  the  record, 
and  the  decision  might  as  well  have  been  put  upon  one  as 
the  other,  and  both  are  distinctly  determined.  We  can, 
therefore,  no  more  say  that  one  was  not  directly  adjudicated 
than  the  other.  But  if  we  can,  the  court  manifestly  rest 
more  directly  and  confidently  on  the  equities  derived  from 
the  quit-claim  deeds  prior  to  the  escrow,  than  upon  the 
covenants  in  the  escrow;  for  this  is  the  point,  particularly 
stated,  and  the  only  one  mentioned  in  the  close  of  the 
opinion,  where  the  result  is  announced  as  follows:  ''But 
we  hold,  that  as  to  the  portion  of  the  land  which  was  al- 
lotted to  him  by  the  surveyor-general,  and  the  title  of  which 
vests  in  his  heirs  by  the  act  of  1836,  5  U.  S.  statutes,  31, 
without  which  the  patent  would  be  void,  his  contract  of  sale 
made  before  the  donation  act  was  passed,  and  while  he  was 
the  owner  of  the  possessory  interest  before  djdscribed  was  a 
valid  contract  intentionally  protected  by  the  donation  act 
itself,  and  binding  on  the  title  which  comes  to  his  heirs  by 
reason  of  his  death.'' 

Thus,  ex  induairiay  this  point  seems  to  be  repeated,  as  the 
one  upon  which  the  court  designs  principally  to  rest  the 
decision.  The  conveyances  referred  to  as  made  before  the 
passage  of  the  donation  act  do  not  embrace  the  escrow,  for 
that  was  executed  long  after  the  passage  of  the  act ;  and 
Davenport  had  no  title  whatever  under  any  contract  ex- 
ecuted before  the  passage  of  the  donation  act,  coming  from 
liownsdale,  the  donee,  other  than  that  by  a  quit-claim  deed, 
without 'any  further  covenants  for  title.    The  claimant  in 
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the  case  now  under  consideration,  substantially  stands  in 
the  position  upon  the  facts  stated,  of  hairing  a  conveyance 
of  all  of  Stark's  right,  title  and  interest,  on  the  15th  of 
March,  1850,  which  is  after  the  initiation  of  the  possession 
upon  which  his  title  to  a  patent  as  donee  rested,  which  was 
commenced  in  September  before,  and  was  all  the  title  he, 
or  any  of  the  Portland  land  claimants,  was  capable  of  con- 
veying at  the  time.  It  conveyed  his  right  of  possession  and 
the  rights  incident  to  it.  Complainant's  title  is,  therefore, 
in  every  particular,  equal  to  that  of  Davenport  derived  from 
Lownsdale,  under  the  conveyances  made  before  the  passage 
of  the  donation  act.  The  complainant,  therefore,  is  strictly 
within  the  decision  of  the  supreme  court  in  that  case.  It  is 
impossible  to  take  the  present  case  out  of  the  rule  there  laid 
down.  The  decision  is  authoritative,  and  must  control  the 
decision  of  this  case,  and  I  am  glad  to  be  able  to  say  that  I 
am  fully  satisfied,  as  I  think  any  reasonable  mind  must  be, 
that  the  result  in  this  case,  and  in  the  several  others  argued 
in  conjunction  with  it  upon  the  same,  and  substantially  the 
same  testimony,  is  in  strict  accordance  with  the  intrinsic 
justice  of  the  case.  In  my  apprehension,  any  olher  result 
in  these  cases  would  work  great  hardship  and  gross  in- 
justice. This  class  of  cases  is  sui  generis^  and  I  do  not  now 
perceive  why  the  rule  established  by  the  supreme  court  in 
Lamh  v.  Davenpmi  would  not  operate  justly  in  all  cases  of 
the  same  class. 

I  have  given  these  cases  all  that  careful  attention  which 
ought  to  be  bestowed  when  so  large  an  amount  of  property, 
and  principles  so  important,  are  involved,  and  have  ear- 
nestly endeavored  to  reach  a  correct  conclusion.  If  I  have 
failed  to  correctly  construe  the  decision  of  the  supreme 
court,  or  have  in  any  other  particular  misapprehended  the 
law,  I  am  glad  to  know  that  my  error  can  and  will  be  cor- 
rected by  a  higher  tribunal,  and  justice  ultimately  done. 

There  must  be  a  decree  for  the  complainant  in  pursuance 
of  the  prayer  of  the  bill  with  costs,  and  it  is  so  ordered. 

DiLU)Y,  District  Judge,  dissented  upon  the  point  as  to  the 
bar  of  the  former  proceedings;  also,  upon  the  point  as  to 
the  effect  of  a  conveyance  of  his  interest  without  covenants, 
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made  by  the  donee  under  the  donation  act,  after  the  initia- 
tion of  his  possession  upon  which  the  patent  issues,  and 
prior  to  the  passage  of  that  act. 


Starr  v.  Stark. 

[No.  119.  J 

Circuit  Court,  District  of  Oregon. 
May  8,  1874. 

1.  EsTOPPBL — Bes  Adjitdigata. — A  had  two  lots,  nnmbers  1  and  2,  held 
under  two  difltinct  chains  of  title.  In  a  sait  between  A  and  6,  involving 
lot  number  t,  one  of  A's  titles  was  directly  put  in  issue  and  determined, 
but  the  other  was  not.  In  a  subsequent  suit  between  the  same  par- 
ties, embracting  lot  number  2;  SM — 

1.  That  A  was  not  estopped  by  the  judgment  in  the  suit  relating  to  lot 

number  1,  from  setting  up  in  the  suit  embracing  lot  number  2,  the 
title  not  actually  put  in  issue  or  determined  in  the  first  suit  relating 
to  lot  number  1,  only.' 

2.  That  he  was  estopped  from  setting  up  the  identical  title  which  was 

actually  put  in  issue  and  determined  in  the  first  action. 

3.  That  a  party  is  not  bound  in  an  action  relating  to  one  lot  to  litigate 

his  title  to  another  and  different  lot,  even  though  the  title  to  both  be 
the  same;  but  if  he  does  put  the  title  in  issue  and  have  it  determined 
in  an  action  relating  to  one,  he  will  afterwards  be  bound  by  the  deter- 
mination in  an  action  relating  to  the  other,  so  far  as  the  identical  titl« 
litigated  is  concerned. 

Before  Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 

c7.  N,  Dolph  and  Wm,  H,  Effinger^  for  complainant. 

Wm,  Strong  and  Bronaugh  dk  CaUin,  for  defendant. 

Sawyer,  Circuit  Judge.  This  action  embraces  lot  three, 
inl  block  eighty-one,  and  is  in  all  respects  similar  to,  and  as  to 
the  litigated  points,  was  submitted  on  the  same  evidence  as 
the  case  of  Starr  v.  Stark,  No.  62  {aiite,  603),  except  that 
the  lot  in  this  case  was  not  embraced  in  the  former  action, 
the  decree  in  which  was  claimed  to  be  a  bar  in  the  other 
case.  The  proceedings  in  the  former  action,  however,  are 
42 
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set  up  and  claimed  to  be  a  bar  in  this  case,  on  the  ground 
that  the  same  questions  mi^t  have  been  directly  litigated 
in  that  action  between  the  same  parties;  and  that  the  decree 
is  as  conclusive  in  this  case  as  in  the  other.  There  can  be 
no  doubt,  I  think,  that  the  decree  upon  the  title  actually 
litigated  and  determined  in  that  case — the  title  deriyed 
through  the  patent  to  the  city — is  conclusive  in  this  action. 
But  there  can,  certainly,  be  no  ground  for  holding  it  con- 
clwive  upon  those  matters  not  in  issue,  and  not  Utigated 
or  .determined,  whatever  may  be  the  effect  of  that  decree 
upon  the  title  to  the  lots  actually  involved  in  the  decision. 
The  land  in  question  here  is  a  different  subject  matter,  and 
the  parties  are  certainly  not  bound  to  litigate  all  their 
claims  to  this  lot  in  an  action  about  another  lot,  although 
th'C  various  chains  of  title  to  that  other  are  the  same.  If 
the  parties  do,  in  fact,  put  the  entire  title  in  issue,  and  it  is 
determined*  the  determination  will  be  conclusive.  But  I 
know  of  no  authority  which  goes  so  far  as  to  sustain  the 
position  taken  by  defendant's  counsel  in  this  case. 

The  other  questions  are  precisely  the  same  as  those  dis- 
cussed in  SlcoT  V.  Stark,  No.  62,  and  upon  the  authority 
ef  that  ease  there  must  be  a  decree  for  the  complainant 
in  pursuance  of  the  prayer  of  the  bill,  with  costs,  and  it 
is  MO  ordered^ 

l^EtDT,  District  Judge,  dissented  on  the  second  point 
indicated  in  his  dissent  in  Starr  v.  Stark,  No.  62. 


Failiko  V.  Stark. 

CiRcurr  Court,  Dzstbict  op  Obeoon. 
Mat  8,  1874. 

[SyUabns,  except  m  to  fonner  a^jndieation,  same  as  Starr  Y.^Starkf  No.  62.] 

Before  Sawteb,  Circuit  Judge,  and  Deady,  District  Judge. 
U.  D,  ShaUuck^  attorney  for  complainant. 
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IF.  W.  Page,  attorney  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity  to  re- 
strain the  defendant  from  prosecuting  an  action  to  recover 
the  north  half  of  lot  three,  in  block  twenty-seven  in  the 
city  of  Portland,  and  to  procure  a  conveyance  of  the  legal 
title.  The  general  facts  are  the  same  as  those  fully  set  out 
in  Starr  v.  Stark,  No.  62,  except  that  the  first  conveyance 
by  which  the  possessory  title  passed  out  of  the  general 
claimants  of  the  Portland  land  claim  was  by  CofiSn,  Lowns- 
dale.  Chapman,  Hastings  and  Baker  to  J.  T.  Hobbs  &  Co., 
Hastings  and  Baker  claiming  some  interest  subordinate  to 
Chapman.  This  deed  bears  date  March  14,  1850,  and  is, 
therefore,  one  of  the  lots  sold  in  Lownsdale's  absence,  and  is 
embraced  in  the  modified  contract  considered  in  Stay^  v. 
Stark,  As  to  the  question  discussed  in  Starr  v.  Stark  the 
equities*  in  this  case  are,  in  all  particulars,  as  strong  as  in 
that  case,  if  not  stronger.  The  testimony  of  Stark  himself, 
given  in  another  matter,  was  introduced  in  this  case,  and  he 
nowhere  in  this  testimony  denies  that  he  acquiesced  in  the 
modifications  to  the  agreement  of  March  1,  between  him- 
self and  Lownesdale,  made  by  Chapman  and  Coffin.  He 
states  that  Coffin  and  Chapman  ratified  the  agreement  with 
the  modifications;  and  that  he  went  into  the  undisputed 
possession  in  accordance  with  that  agreement.  The  plain 
inference  from  his  own  testimony  is,  that  he  acquiesced  in 
it.  He  nowhere  in  his  deposition  denies  Couch's  authority. 
It  is  perfectly  clear,  from  all  the  testimony,  that  he  did  ac- 
cept the  modifications  made  by  Coffin  and  Chapman,  and 
acted  upon  them  as  valid.  If  he  expected  any  money  con- 
sideration after  this  modification  as  to  lots  sold  subsequent 
to  January  1, 1850,  he  evidently  looked  to  Lownsdale  indi- 
vidually for  it,  and  not  to  Coffin  and  Chapman.  If  he  did 
not  obtain  it,  it  was  a  matter  between  him  and  Lownsdale 
personally.  There  is  no  defense  of  rea  adjudicata  set  up  in 
this  case. 

The  only  other  questions  arise  on  defects  in  the  mesne 
conveyances.  Without  discussing  them  in  detail,  suffice  it 
to  say,  that  a  valuable  consideration  was  always  paid,  and 
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the  actual  possession  passed  and  continued  in  the  several 
purchasers  with  the  acquiescence,  and  without  any  subse- 
quent claim  on  the  part  of  the  vendors,  and  enough  appears 
to  show  that  the  equitable  title  of  the  various,  intenaediate 
holders  from  Lownsdale,  Coffiui  Chapman,  etc.,  became 
fully  vested  in  complainant. 

Let  a  decree  be  entered  in  favor  of  the  complainant  in 
pursuance  of  the  prayer  of  the  bill  with  costs. 

Deadt,  District  Judge,  dissented  on  the  second  point 
indicated  in  his  dissent  in  the  case  of  Stair  v.  Starky  No.  62. 


Bacon  v.  Stark. 

CiRCurr  Court.  District  of  Oreook.        • 
May  8,  1874. 

[Syllabns,  other  than  that  part  relating  to  former  adjudication,  same  as  in  ' 

Starry,  5torA:,  No.  62.]  i 

Before  Sawyer,  Circuit  Judge,  and  Deabt^  District  Judge. 

J,  N.  Dolph  and  WiUiam  H.  Effingei\  for  complainant. 

Wm,  Strong  and  Brannugh  &  CaUin,  for  defendant. 

Sawyer,  Circuit  Judge.  This  action  embraces  the  soath 
half  of  lot  four,  in  block  eighty-one,  and  is,  in  all  essential 
respects,  similar  to  the  cases  of  Stair  v.  Stark,  ante,  p.  603, 
and  was  submitted  on  the  same  testimony,  so  far  as  the  liti- 
gated points  are  concerned,  except  that  in  this  case  it  is 
not  pretended  that  the  former  action  is  a  bar  to  complain- 
ant Bacon's  action.  On  the  authority  of  Starr  v.  Starky  a 
decree  must  be  entered  for  complainant,  with  costs,  and  it 
is  so  ordered. 

Deady,  District  Judge,  dissented  on  the  second  point  in- 
dicated in  his  dissent  in  Starr  v.  Stark,  No.  62. 
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Owen  Dodge  v.  Theodosio  Perez  et  al. 

Circuit  Court,  District  op  California. 
March  25,  1872. 

1.  AuTHOBiTY  OF  DECISION  ON  QosBTioN  OT  Fact. — When  aqnestion  of  fact 

as  to  the  proper  location  of  a  Mexican  grant  has  been  determined  by  the 
District  Conrt,  and  on  an  appeal  the  finding  has  been  reviewed  and 
affirmed  by  the  Jastice  of  the  Sapreme  Court  assigned  to  the  Circuit; 
the  determination  is  entitled  to  great  weight  as  authority  on  a  similar 
issue  of  fact  submitted  upon  the  identical  testimony  in  another  pro- 
ceeding. 

2.  Ml'xioan  Gbant,  Jubidigal  Possession  Undbb. — The   magistrate  who 

gave  juridical  possession  to  the  grantee  under  a  Mexican  grant,  was  not 
authorized  to  include  lands  in  the  juridical  possession  not  embraced 
within  the  exterior  lines  designated  in  the  grant. 

3.  Same,  Right  to   Pubchask  undbb  Act  op  Jdlt  23,  1866. — A  claimant 

under  a  Mexican  grant  who  never  presented  his  grant  for  confirmation 
under  the  act  of  1851,  and  who  is  not  in  privity  with  any  party  who  did 
present  the  grant,  is  not  within  the  provisions  of  the  seventh  section  of 
the  act  of  congress  passed  July  23,  1866  (14  Stat  220),  authorizing  cer- 
tain purchasers  of  Mexican  grantees  to  purchase  lands  excluded  by  a  final 
survey  of  the  grant. 

4.  Ib.    Subvet  of  Public  Lands. — Lands  claimed  under  a  Mexican  grant 

excluded  from  the  external  limits  of  the  grant  by  the  express  terms  of 
the  decree  of  confirmation,  cannot  properly  be  embraced  within  a  survey 
of  the  grant,  and  are  public  lauds  subject  to  survey  and  sale  as  such 
from  the  time  when  the  decree  of  confirmation  so  excluding  them  be- 
comes final. 

5.  Same. — Such  lands  when  surveyed  by  the  surveyor-general  of  the  United 

States,  under  the  general  authority  given  for  that  purpose  are  subject  to 
selection  by  the  State  of  California  as  a  part  of  the  lands  granted  to  the 
State  by  congress. 

6.  Patent,  Collatebal  Attack. — A  patent  of  the  State,  valid  on  its  face, 

cannot  be  collaterally  impeached  by  matter  dehors  the  patent,  by  a 
party  having  no  title,  in  an  action  at  law  brought  in  the  national  courts 
to  recoYer  the  land  purporting  to  be  granted  by  it. 

Before  Sawyeb,  Circuit  Judge. 

The  facts  sufficiently  appear  in  the  opinion. 

J.  H,  Harding,  for  plaintiff. 

Ghtaseli,  Chapman  dt  Smith,  for  defendant. 
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Sawyer,  Circuit  Judge.  Plaintiff  relies  on  a  patent  from 
the  State  of  Californiain  all  respects  regular  on  its  face,  grant- 
ing the  land  as  Laying  been  located  as  a  part  of  the  school 
land  donated  to  the  State  bj  act  of  congress.  The  defend- 
ants claim  title  under  a  Mexican  grant  of  lands  called  ''  Lios 
Nogales,"  by  Governor  Alvarado  to  one  Linares  made  in 
1840.  The  gi*ant  to  Linares  was  duly  presented  under  the 
act  of  1861,  to  the  board  of  land  commissioners  for  con- 
firmation, in  the  name  of  one  Garcia  el  cd.;  was  finally  con- 
firmed and  finally  located  by  the  courts  under  the  act  of 
1860.  The  premises  in  question  are  excluded  from  the 
grant  as  finally  confirmed  and  located.  But  the  defendants 
claim  that  their  grantor,  Bicardo  Vijar,  derived  his  title 
from  Linares  before  the  presentation  of  the  claim  by  said 
Garcia  ei  al,,  for  confirmation;  that  neither  the  defendants, 
nor  their  grantor,  Vijar,  were  parties  to  said  proceedings; 
that  the  said  grant  to  Ijinares  was  a  perfdct  grant;  that  be- 
ing so,  under  the  decision  in  the  case  of  Mintuni  v.  Bi-oicer, 
24  Cal.  644,  it  was  unnecessary  to  present  their  grant  for 
confirmation,  and  no  rights  were  lost  by  their  failure  to 
present  it;  that  not  being  parties  to  the  proceedings  had 
for  the  confirmation  of  the  grant,  they  are  in  no  way  affected 
by  them;  that  the  decree  and  location  as  made  erroneously 
exclude  the  lands  in  controversy,  and,  that  they  are  now 
entitled  to  have  the  question  of  the  proper  location  of  the 
grant  determined  irrespective  of,  and,  unaffected  by,  the 
proceedings  already  had. 

On  the  other  hand,  the  plaintiff  denies  both  the  main 
facts  as  claimed  by  defendants,  and  the  legal  conclusions 
deduced  from  them.  And  also  insists,  that  if  the  defend- 
ants' grantor  was  not  by  name  a  party  to  the  proceedings 
for  confirmation,  he  was  the  real  party  in  interest;  that  he 
did,  in  fact,  prosecute  the  proceedings  at  his  own  expense, 
and  for  his  own  benefit  in  the  names  of  the  parties  to  the 
record;  and  that  he  is,  therefore,  as  effectually  barred  by 
the  result,  as  though  he  had  been  a  party  to  the  record  by 
name,  as  well  as  the  real  party  in  interest,  and  the  active 
party  in  fact. 

Under  the  view  I  take  upon  the  question  of  the  location 
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of  the  grant,  it  will  be  unnecessary  to  decide  any  of  the  other 
questions  of  fact  suggested,  or  the  law  arising  thereon.  The 
testimony  offered  in  this  case  to  show  the  location  of  the 
grant  to  Linares,  was  introduced  by  agreement  from  the 
record  of  the  proceedings  in  the  said  case  of  Garcia  et  al.  y. 
The  United  States,  for  the  confirmation  of  the  grant,  and  it 
is,  therefore,  precisely  the  same  as  the  evidence  on  the 
same  point  in  that  case.  Whatever  the  testimony  as  to  the 
location  shows  in  that  case,  then,  it  must  also  show  in  this, 
the  testimony  being  identical. 

Conceding  that  the  facts  determined  in  Garcia's  case  are 
not  res  adjudicaJUi  as  to  the  defendants  in  this  case,  still  the 
case  itself  is  authority,  bearing  upon  this  case  upon  the 
same  evidence,  and  the  same  issue  of  fact,  so  far  as  the  de- 
termination of  a  district  judge,  upon  exactly  the  same  state 
of  circumstances,  and  of  the  associate  justice  of  the  Supreme 
Court  of  the  United  States  sitting  as  circuit  judge  in  the 
same  court,  on  appeal  from  the  decision  of  the  district 
judge,  can  be  regarded  as  authority  controlling  my  action. 

It  is  true  that  I  am  not  absolutely  bound  in  this  case  to 
follow  the  determination  of  those  distinguished  jurists,  in 
deciding  the  same  issues  upon  the  same  testimony  in  an- 
other case;  but  where  the  question  has  been  deliberately 
determined  in  an  elaborate  written  opinion  exhaustive  of 
the  whole  subject,  by  the  district  judge,  and  that  deter- 
mination as  to  the  boundaries  now  in  question  affirmed, 
after  further  examination  on  appeal,  by  the  associate  justice 
of  the  Supreme  Court  assigned  to  the  circuit,  sitting  as 
circuit  judge,  it  would  be  presumptuous  in  me  to  decline  to 
recognize  their  action  as  authority  upon  the  point;  but  in 
this  case,  after  a  careful  examination  of  the  testimony,  I 
happily  find  no  good  ground  for  coming  to  a  different  con- 
clusion. It  is  insisted,  however,  that  the  district  and  cir- 
cuit judges  were  hampered  in  determining  the  question  of 
location  by  the  terms  of  the  decree  of  confirmation,  which 
they  were  compelled  to  follow,  rather  than  the  grant.  But 
in  this  counsel  are  mistaken.  The  description  in  the  decree 
is  a  verbatim  copy  of  the  description  of  the  grant,  except 
that  the  decree  limits  the  quantity  to  one  league,  and  no 
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more,  while  the  grant  says  a  league  a  little  more  or  less. 
Bat  the  amount  within  the  location  is  far  less  than  a  league, 
so  that  this  difference  in  the  decree  and  the  grant  does  not 
affect  the  question.  The  language  of  the  decree  construed, 
being  the  exact  language  of  the  grant,  so  far  as  the  question 
at  issue  is  concerned,  the  construction  of  the  decree  is  nec- 
essarily the  ccnstruction  of  the  grant.  The  boundaries  of 
the  grant  were  held  to  be  two  creeks  mentioned  in  it,  and 
laid  down  on  the  diseno,  and  the  boundary  of  the  San  Jos6 
rancho.  The  same  construction  was  given  to  the  grant  ex- 
amined by  the  light  of  the  evidence  by  the  two  district 
judges,  who  at  different  times  decided  the  question,  and  by 
the  justice  of  the  Supreme  Court  assigned  to  the  circuit. 
There  was  evidently  a  desire  on  the  part  of  the  judges  to  so 
construe  the  grant,  as  to  give  the  league  of  land  called 
for,  but  it  was  found  impossible.  The  last  location  en- 
larged the  amount  somewhat  by  adopting  a  different  line 
for  the  southern  boundary  of  the  San  Jos4  rancho,  but 
leaving  it  still  far  short  of  a  league.  Could  the  court  have 
ignored  the  two  creeks  as  boundaries,  the  league — or  at 
least  a  much  larger  quantity  than  was  given — might  have 
been  obtained  without  encroaching  on  the  San  Jose  rancho. 
But  these  well-defined  natural  boundaries  could  not  be  dis- 
regarded without  a  manifest  disregard  of  the  language  of 
the  grant,  the  plain  delineations  of  the  objects  ou  the  dis- 
eno, and  the  testimony  of  witnesses  as  to  the  topography 
of  the  countrv. 

The  juridical  possession,  whether  taken  .is  described  in 
the  act  of  possession,  or  as  pointed  out  by  Lugo  to  the 
surveyors,  manifestly  extended  far  beyond  the  limits  indi- 
cated by  the  language  of  the  grant,  and  embraced  a  large 
tract  of  land  not  included  in  the  diseno  at  all.  The  m;igis- 
trate  had  no  authority  to  include  in  the  possession  lands 
not  within  the  exterior  boundaries  of  the  grant.  He  was 
authorized  to  measure  off  and  segregate  within  the  exterior 
boundaries  indicated  the  lands  granted,  not  to  grant  other 
lands.  (Manuscript  opinions  of  Mr.  Justice  Field  and 
Hoffman,  J.,  in  United  States  v.  Castro,)  I  am  satisfied 
that  the  lands  in  controversy  are  not  within  the  exterior 
limits  of  the  said  grant  to  Linares. 
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It  is  next  claimed  by  the  defendants  that  their  lessor, 
Bicardo  Vijar,  is  a  purchaser  in  good  faith  under  the  said 
grant  to  Linares,  and  possesses  all  the  qualifications  pre- 
scribed in  the  seventh  section  of  the  act  of  congress,  ''  to 
quiet  land  titles  in  California,"  passed  July  23,  1866  (14 
Btat.  U.  S.  220),  and  as  such  entitled  to  purchase  the  lands 
in  controversy  from  the  United  States;  that  the  said  lands 
^ere,  therefore,  not  subject  to  selection  in  lieu  of  the  six- 
teenth and  thirty-sixth  sections  by  the  State,  and  that  the 
said  selections  and  patent  by  the  State  under  which  the 
plaintiff  claims  is  consequently  void. 

But  Bicardo  Vijar  shows  no  privity  or  connection  with 
the  proceedings  in  the  case  of  Garcia  et  al.  v.  Ihe  Untied 
States,  for  the  confirmation  of  the  Los  Nogales  grant.  On 
the  contrary,  he  utterly  repudiates  being  a  party,  or  in 
privity  with  the  parties,  to  that  proceeding;  and  says  that 
those  proceedings  in  no  way  affect  him.  He  plants  himself 
npon  the  grant  to  Linares,  as  a  perfect  grant,  requiring  no 
confirmation  or  survey.  He  claims  that  he  obtained  his 
title  long  before  Garcia  et  al.  presented  their  petition,  and 
that  they  could  not  affect  his  rights  by  their  action  in  that 
matter.  In  short,  he  holds  no  relation  whatever  to  the 
proceedings  for  confirmation,  but  presents  himself  in  the 
same  attitude  that  he  would  occupy  if  that  proceeding,  and 
no  other,  had  ever  been  had  for  the  confirmation  of  said 
grant.  In  that  aspect,  his  grant  has  never  been  presented 
and  never  been  rejected,  and  there  never  has  been  any  sur- 
vey, and  the  time  allowed  having  expired,  the  ^ant  now 
never  can  be  presented,  rejected  or  surveyed. 

Taking  his  case  as  he  himself  presents  it,  and  relies  on 
it,  he  is,  in  no  sense,  within  the  terms  of  said  seventh  sec- 
tion of  the  act  of  July  23,  1866.  The  lands  lying  without 
the  boundaries  of  his  grant,  as  it  has  already  been  deter- 
mined, he  has  no  title,  and  he,  having  never  presented 
any  claim]for  confirmation,  and  never  had  his  claim  rejected, 
or  the  land  claimed  excluded  from  any  final  survey,  he  is 
not  within  the  provision  of  the  act  of  congress,  and  has  no 
equities  whatever. 

He  is,  therefore,  in  no  position  to  attack  the  patent  in 
any  form  whatever. 
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Another  view  leads  to  the  same  result.  For  the  purpose 
of  this  view  I  will  assume  that  Bicard  Vijar  was  a  pur- 
chaser in  good  faith  under  Linares;  that  the  land  were 
claimed  bj  him  under  the  Los  Nogales  grant  as  such  pur- 
chaser; that  they  were  occupied  as  required  by  the  statute 
of  1866;  and  that  he  was  a  party  or  privy  to  the  proceed- 
ings for  confirmation  in  the  case  of  Crarcia  d  al.  v.  T%e 
United  States.  The  decree  of  the  District  Court  finally  con- 
firming the  Nogales  grant  in  the  case  of  Garcia  eL  al.  v.  Hie 
United  States  bears  date  January  16,  1867.  A  survey  of  the 
grant  to  Linares  was  ordered  into  the  District  Court  of 
the  southern  district  of  California  for  review  November 
15,  1859.  Exceptions  were  taken  and  heard  and  various 
proceedings  had.  In  the  minutes  of  the  proceedings  of 
said  court  in  said  cause  for  March  20,  1861,  is  an  entry  in 
the  words  following:  ''In  this  case  the  court  delivers  an 
opinion,  after  having  fully  considered  the  evidence  in  this 
cause  and  being  fully  advised  thereof,  overruling  the  excep- 
tions filed  in  this  case  and  confirming  the  said  survey  of  the 
surveyor-general  of  the  United  States  for  the  State  of  Cali- 
fornia, now  on  file  in  this  court."  The  survey  "now  on  file 
in  this  court "  referred  to,  excluded  the  premises  in  contro- 
versy. No  formal  decree  in  pursuance  of  the  above  entry 
appears  to  have  been  filed,  but,  unless  a  final  decree  was 
filed  and  subsequently  lost,  the  court  and  parties  must 
have  treated  the  foregoing  entry  as  a  final  confirmation  of 
the  survey;  for,  on  April  15,  1861,  an  appeal  was  granted 
from  the*  "decision  and  decree  of  the  court  confirming  the 
survey,"  etc.  The  appeal,  however,  does  not  appear  to 
have  been  prosecuted,  and  no  further  steps  were  taken  for 
over  nine  years.  In  the  mean  time  the  surveyor-general  of 
the  United  States  treated  the  grant  as  finally  located,  and 
surveyed  the  lands  excluded  from  this  and  the  neighboring 
grants,  as  public  lands  of  the  United  States.  The  land  so 
surveyed  as  public  lands  include  the  lands  in  controversy. 

A  certified  copy  of  the  plat  of  township  No.  2,  among 
the  papers  in  the  case  of  Garcia  v.  The  United  States,  intro- 
duced in  evidence,  shows  that  these  lands  must  have  been 
surveyed  into  sections  and  subdivisions  as  early,  at  least, 
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88  February  28,  1865.  The  testimony  also  shows  that,  on 
July  3,  1869  (some  four  years  afterward),  a  State  selection, 
covering  the  premises  in  question,  was  filed  in  the  United 
States  land  office  at  Los  Angeles;  that  the  said  lands  were 
listed  to  the  State  of  California  January  20,  1870,  and  pat- 
ented by  the  State  to  the  plaintiff's  grantor  May  5,  1870. 
This  suit  was  commenced  June  3,  1870,  and  process  served 
on  the  sixth  and  seventh  of  the  same  month.  After  all 
these  transactions,  on  July  12,  1870,  and  more  than  nine 
years  after  the  rendering  of  the  said  decision  of  March  20, 
1861,  by  Judge  Ogier,  confirming  the  survey  made,  the 
claimants  moved  the  court  to  reopen  and  rehear  the  case 
upon  the  survey,  and  the  district  judge  granted  the  motion; 
and,  after  taking  further  testimony,  re-confirmed  the  survey 
before  approved.  On  appeal  to  the  Circuit  Court,  the  land 
confirmed  was  enlarged  in  one  direction  by  extending  the 
grant  over  a  portion  of  land  already  confirmed  to  the  San 
Jos6  Bancho,  but  not  taking  in  any  land  outside  the  two 
creeks,  named  as  boundaries  in  the  grant  and  diseno  before 
excluded  and  surveyed  as  public  lands. 

This  final  confirmation  was  made  September  23,  1871.  It 
is  evident  that  the  decision  of  Judge  Ogier  of  March  20, 1861, 
was  intended  to  be  a  final  confirmation.  It  was  so  treated 
by  him  and  the  parties,  otherwise  the  appeal  granted  was 
premature.  The  appeal  was  never  prosecuted,  and  mani- 
festly the  confirmation  of  the  survey  only  failed  to  become 
final  by  an  oversight  in  not  drawing  up  and  filing  a  final 
decree  in  pursuance  of  the  decision  rendered,  if  such  failure 
there  was.  The  court,  however,  in  1870,  regarded  this  omis- 
sion as  leaving  the  case  open  for  further  action,  and  took  fur* 
ther  proceedings,  so  that  there  was  in  fact  no  final  survey  till 
Sept.  23,  1871.  But  the  survey  confirmed,  during  the  nine 
years  succeeding  the  confirmation  of  Judge  Ogier,  must  have 
been  treated  as  final.  The  officers  of  the  government,  as  well 
as  the  court  and  the  parties,  so  treated  it,  and  before  1865  sur- 
veyed the  excluded  lands  as  public  lands,  and  they  were  so 
treated  by  the  State  of  California  in  making  the  selections 
in  question,  and  by  the  land  office  in  listing  them  over. 
The  claimants  seemed  to  have  acquiesced  till  roused  to  ac- 
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tiou  by  the  commencement  of  this  suit  after  the  land  had 
been  selected,  listed  over  and  patented  as  aforesaid.  Are 
they  now  in  a  position  to  resist  a  recovery?  The  legal  title 
must  prevail  in  an  action  of  ejection  in  this  court.  The 
defendants,  certainly,  have  not  the  legal  title.  They  have, 
at  most,  but  an  equity,  which  cannot  avail  if  the  patent  is- 
sued is  not  an  absolute  nullity.  Non  constat  that  defendants 
will  ever  apply  for  a  patent,  even  if  plaintiff's  patent  should 
be  avoided.  The  patent  is  regular  on  its  face.  The  pro- 
ceedings resulting  in  the  patent  were  the  usual  proceedings 
in  such  cases,  and  regular  in  form.  The  patent  is  not  at- 
tacked for  any  defect  in  the  form  of  the  proceedings.  If 
void  at  all,  it  is  for  matter  dehors  the  patent,  and  the  pro- 
ceedings resulting  in  it.  It  is  insisted,  however,  that  the 
patent  is  void,  because  the  Surveyor-General  was  not  au- 
thorized to  survey  the  lands  until  the  final  location  of  the 
Los  Nogales  grant,  September  23,  1871,  and  because  the 
land  was  not  open  to  selection  by  the  State  before  such  final 
location;  and  further,  because  the  lands  claimed  under  a 
Spanish  grant,  which  the  claimants  are  authorized  to  pur- 
chase under  the  act  of  1866,  are  not  subject  to  selection. 
No  statute  has  been  called  to  the  attention  of  the  court  for- 
bidding a  survey  of  public  lands,  that  may  possibly  fall 
within  the  external  boundarien  of  some  Spanish  grant,  until 
a  final  survey;  and  certainly  none  to  prevent  the  survey  of 
the  public  lands  not  embraced  at  all  within  the  external 
boundaries  of  a  grant  as  designated  in  the  decree  con- 
firming it,  as  is  the  case  now  in  hand.  The  decree  of 
confirmation  itself  in  this  case  excluded  the  lands,  so 
that  they  could  not  have  been  included  in  the  survey,  for 
they  were  not  embraced  within  the  external  boundaries 
as  designated  in  the  decree.  So  far  as  the  lands  in  ques- 
tion are  concerned,  they  were  finally  excluded  when  tbe 
decree  of  confirmation  became  final.  The  defendants' 
counsel  so  claims  in  one  branch  of  his  argument.  The 
survey  could  by  no  possibility  afterwards  properly  in- 
clude them.  The  case  of  a  confirmation  of  a  league  of 
land  within  exterior  boundaries  embracing  two  or  more 
leagues,  would  be  different,  for,  in  that  case,  there  is  some 
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latitude  for  discretion  in  the  location,  and  the  league 
might  be  located  upon  any  part,  within  the  exterior  limits, 
and  it  could  not  be  known  what  would  be  excluded  till  a 
final  survey.  But  where,  as  in  this  case,  the  decree  itself 
confines  the  location  within  certain  limits,  defined  by  un- 
mistakable physical  objects,  as  two  streams  of  water,  the  de- 
cree itself  finally  excludes  all  lands  outside  of  those  bound- 
aries. At  least  in  such  case,  I  do  not  think  the  land 
department  could  be  charged  with  acting  wholly  without 
authority  in  treating  lands  thus  excluded  as  public  lands . 

Tbe  only  provision  of  the  statute  cited  to  show  that  lands 
claimed  under  a  Mexican  grant  are  not  subject  to  selection 
till  after  final  location,  is  a  section  of  the  act  of  March  3, 
1863  (10  Stat.  246,  Sec.  6,  7),  but  this  section  only  refers 
to  pre-emptions,  and  the  plaintiff  does  not  derive  his  title 
under  any  pre-emption  claim.  No  such  limitation  is  found 
in  section  7  of  the  same  act;  nor  in  any  other  statute 
called  to  the  attention  of  the  court.  Besides,  as  stated  with 
reference  to  the  survey,  this  land  was  necessarily  finally  ex- 
cluded from  any  possibility  of  ever  being  properly  included 
in  the  survey  by  the  terms  of  the. decree,  which  also  follows 
the  language  of  the  grant,  and  which  did  not  embrace  it 
within  the  external  boundaries  designated  in  it.  From  the 
time  when  the  decree  of  confirmation  became  final,  there 
was  no  Mexican  grant  that  could  have  embraced  the  lands 
in  question,  and  they  were  necessarily  public  lands,  and  open 
to  survey  and  selection  as  such,  unless  there  is  some  statute 
forbidding  it,  and  none  has  been  cited. 

As  to  the  claim  under  section  7  of  the  act  of  1866,  (14 
Stat.  220,)  there  is  no  time  specified  in  the  act  within  which 
the  claimants  may  purchase.  The  defendants  have  not 
shown  what  regulations  were  made  by  the  commissioner  of 
the  general  land  office  on  the  subject,  nor  whether  they 
have  complied  with  these  regulations.  They  do  not  show 
that  they  have  ever  made  any  application  to  purchase,  or 
hat  they  ever  intend,  or  desire  so  to  do.  How  long  is  this 
privilege  to  be  held  open? 

The  lands  appear  to  have  been  surveyed  sometime  prior 
to  1865,  and  they  were  not  listed  over  to  the  State  of  Cali- 
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fornia  till  January  20,  1870,  fiye  years  after  the  survey,  and 
nearly  four  years  after  the  passage  of  the  act  of  1866,  and 
during  all  this  time,  and  from  March  20,  1861,  the  defend- 
ants, and  their  grantors,  made  no  movement  in  regard  to 
these  lands.  How  were  the  officers  of  the  land  department 
to  know  whether  the  defendants  desired,  or  claimed  the 
right  to  purchase,  or  not?  In  my  judgment,  the  principle 
adopted  in  DoU  v.  Meador,  16  Cal.  326,  disposes  of  this 
branch  of  the  case.  The  proceedings  resulting  in  a  patent 
were  all  taken  by  the  proper  officers,  and  were  regular  in 
form.  The  surveyor-general  determined  that  these  lands 
were  subject  to  be  surveyed  as  public  lands,  and  accordingly 
surveyed  them.  The  lands  having  been  officially  surveyed 
by  the  proper  officers,  the  State  of  California  selected  them 
as  a  part  of  the  lands  granted  to  the  State  by  congress,  and 
filed  the  selection  in  the  proper  land  office;  and  thereupon 
the  proper  officer,  after  taking  ample  time  for  consideration, 
determined  that  they  were  subject  to  selection,  and  listed 
them  over  to  the  State. 

To  determine  these  questions,  and  act  upon  the  deter- 
mination was  a  part  of  the  duties  of  the  land  officers,  and 
if  they  made  a  mistake  in  judgment,  their  action  was  erro- 
neous, and  not  a  mere  nullity.  If  nobody  else  complains, 
the  Government  cannot,  and  the  title  of  the  United  States 
certainly  passed.  Suppose  the  United  States  had  brought 
an  action  of  ejectment  to  recover  these  lands  of  the  plaintiff, 
would  not  the  patent  constitute  a  good  defence?  I  think  it 
would.  If  so,  the  patent  is  not  absolutely  void,  it  is  at  the 
worst  only  voidable* 

In  Dolly,  Meador,  the  court  by  Field,  Ch.  J.,  say:  "If 
the  authority  to  issue  the  patent  depends  upon  the  exist- 
ence of  particular  facts  in  reference  to  the  condition  or  loca- 
tion of  the  property,  or,  the  performance  of  certain 
antecedent  acts,  and  officers  have  been  appointed  for  the  as- 
certainment of  these  matters  in  advance,  who  have  passed 
upon  them  and  given  their  judgment — then  the  patent, 
though  the  judgment  of  the  officers  be  in  fact  erroneous, 
cannot  be  attacked  collaterally  by  parties  showing  title  sub- 
sequently from  the  same  source,  much  less  by  those  who 
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show  no  color  of  title  in  themselves.  In  such  cases,  the 
parties  without  title  cannot  be  heard  at  all,  and  the  parties 
with  subsequent  title  must  seek  their  remedy  by  scire  facias 
or  bill^  or  information  to  revoke  the  first  patent  or  limit  its 
operation."  (16  Cal.  325;  see  also,  Ah  Yew  v.  Choate,  24 
Cal.  566. 

I  am  satisfied  that  the  patent  is  not  an  absolute  nullity. 
If  the  defendants  have  any  rights,  as  against  the  plaintiff, 
they  must  establish  them  in  some  other  proceedings,  for  the 
patent  must  prevail  in  this  action. 

Let  judgment  be  entered  for  the  plaintiff  with  costs. 


Henry  0.  Hyde,  Assignee^  v.  F.  H.  Woods  et  al. 

CiBCUiT  Court,  District  of  California. 
June  8,  1874. 

1 .  Stock  Brokbbs — ^Pbopbbtt  in  Msmbkbship. — ^Where  tinder  the  articles  of 

association  of  a  board  of  stock  brokers,  a  member  cannot  transfer  his 
seat  to  a  party  not  elected,  and  approved  by  the  board ;  and  where  upon 
the  insolvency  of  a  member,  his  rights  as  such  are  forfeited,  and  the 
board  is  authorized  to  dispose  of  his  seat,  and  apply  the  proceeds  to  the 
payment  of  his  indebtedness  to  other  members  of  the  board,  to  the  ex- 
clusion of  all  others,  only  the  residue  of  the  proceeds  of  the  sale  after 
paying  all  the  liabilities  provided  for  in  said  articles  of  association,  is 
assets  of  such  insolvent  member. 

2.  Samb. — Under  such  articles,  F.,  a  member,  failed  to  meet  his  engage- 

ments in  the  board  August  24,  1872,  and  being  indebted  in  a  large 
amount  to  sundry  members,  on  that  day  assigned  his  seat  in  the  board 
to  W.,  with  authority  to  sell  and  pay  the  proceeds  to  his  various  credit- 
ors in  the  board.  With  the  assent  of  the  board,  W.  sold  the  seat  to  T. , 
who  was  elected  by  the  board,  for  ten  thousand  dollars,  and,  with  the 
approval  of  the  board,  paid  the  entire  proceeds  pro  ratably  to  F.'s  cred- 
itors, who  were  co-members.  October  1st,  1872,  F.  was  adjudged  a 
bankrupt  on  petition  of  a  general  creditor,  filed  September  18,  1872. 
After  said  sale  and  payment,  an  assignee  having  been  appointed,  he 
brought  suit  against  W.  to  recover  said  sum  of  ten  thousand  dollars: 
Hdd^  that  the  assignee  was  only  entitled  to  the  residue  after  payment  of 
F/s  liabilities  to  the  oo-members  provided  for  in  the  articles  of  asso- 
ciation, and  there  being  no  surplus,  he  was  not  entitled  to  recover. 

Before  Sawyer,  Circuit  Judge. 
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Statement  of  facts  as  disclosed  by  the  findings  filed  by 
the  coart. 

The  action  is  by  the  assignee  in  bankruptcy  of  Thomas 
W.  Fenn,  to  recover  the  proceeds  of  the  sale  of  the  seat  of 
Fenn  in  the  San  Francisco  stock  and  exchange  board, 
which  were  received  by  defendants  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy.  The  petition 
in  bankruptcy  against  Fenn  was  filed  by  a  creditor  Septem- 
ber 20,  1872,  and  he  was  adjudged  a  bankrupt  thereon 
October  1,  1872. 

In  1862  the  San  Francisco  stock  and  exchange  board  was 
organized,  and  a  constitution  and  by-laws  adopted  for  the 
government  of  all  who  should  become  members.  Under 
said  constitution  and  by-laws,  the  number  of  members  was 
limited,  and  no  person  could  be  admitted  except  upon  an 
election  by  ballot  upon  a  proposal,  made  at  least  five  days 
preceding  the  election;  and  five  negative  votes  excluded 
the  applicant.  Every  party  so  elected  subscribed  to  the 
constitution  and  by-laws,  and  agreed  to  be  bound  by  their 
provisions.  There  was  at  no  time  any  ownership  or  prop- 
erty in  the  privilege  of  membership  in  said  board,  or  right 
to  do  business  therein  as  a  member,  except  as  provided  in 
and  limited  by  said  articles,  constitution  and  by-laws;  and 
the  privileges  granted  to  any  one  becoming  a  member  were 
not  assignable,  descendible  or  transferable,  except  as  pro- 
vided in  said  constitution  and  by-laws. 

Article  ix.  of  said  constitution  provided  as  follows : 

"  Any  member  who  fails  or  has  failed  to  comply  with  his 
contracts,  or  becomes  insolvent,  shall  be  suspended  until 
he  has  settled  with  his  creditors.  That  on  his  application 
for  re-admission,  a  committee  of  three  members  shall  be 
appointed  by  the  president  to  investigate  his  conduct  and 
the  cause  of  his  failure.  The  applicant  shall  then  be  ad- 
mitted to  his  seat  in  the  board,  upon  the  assent  of  two 
thirds  of  the  members  there  present."  Article  xrv.  provided 
as  follows,  to-wit: 

''  In  case  of  a  retirement  of  any  member  in  good  standing 
from  this  board,  he  shall  have  the  right  to  sell  his  seat  to 
the  best  advantage,  and  to  nominate  his  assignee  to  fill  the 
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▼acanoy ;  provided,  that  said  nominee  shall  thereby  acquire 
110  right  or  privilege,  until  proposed  and  elected  in  the 
manner  and  form  prescribed  by  the  constitution  of  this 
board,  it  being  distinctly  understood  that  this  board  re- 
serves to  itself  the  right  to  reject  any  or  all  nominees  at  its 
pleasure.  Any  member  assigning  his  seat,  shaU  beentitied 
to  the  initiation  fee  at  the  time,  in  case  his  nominee  shall 
be  elected  by  the  board.  In  case  of  the  death  of  a  mem- 
ber, this  board  pledges  itself  to  dispose  of  the  vacant  seat 
to  the  best  advantage,  for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased;  and  in  case  there  be  neither  widow 
nor  children,  then  for  the  benefit  of  such  parties  as  the  de- 
ceased may  indicate  in  his  last  will  and  testament.  In  case 
of  the  suspension  of  any  member  by  failure  to  fulfil  his  con- 
tracts, or  by  insolvency,  the  board  will  exercise  a  generous 
discretion,  guided  by  the  circumstances  of  each  case  in  dis- 
posing of  the  seat  for  the  benefit  of  the  party  suspended. 
Provided,  that  a  party  who  accepts  the  proceeds  of  the  sale 
of  his  seat  under  this  restriction,  shall  not  be  re-admitted, 
except  in  the  manner  and  form  prescribed  by  the  constitu- 
tion and  by-laws,  for  the  admission  of  new  members.  All 
members  of  this  board  who  may  have  been  suspended  for  six 
months  and  upwards,  and  who  have  not  made  a  satisfactory 
settlement  of  their  contracts  during  that  time,  shall  be  de- 
prived of  all  privileges  of  membership  of  this  board;  and 
their  seats  become  the  property  of  their  creditors  in  the 
board." 

Article  xv.  provided  as  follows : 

''In  sales  of  seats  for  account  of  delinquent  members,  the 
proceeds  shall  be  applied  to  the  benefit  of  the  members  of 
the  board,  exclusive  of  outside  creditors,  unless  there 
shall  be  a  balance  after  payment  of  the  claims  of  members 
in  full." 

Thomas  W.  Fenn  became  a  member  of  said  board  Oc- 
tober 21,  1871,  subject  to  said  articles,  and  thereby  his 
privilege  of  doing  business  therein,  and  his  seat  became 
security  to  said  board  and  the  members  thereof,  for  his 
obligations  and  indebtedness  incurred  in  said  board  to  the 
members  thereof.  On  the  twenty-fourth  of  August,  1872, 
43 
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he  became  delinquent  in  said  board  by  failure  to  fulfill  his 

contracts  therein  made  with  divers  members  thereof.     On 

the  same  day,  and  for  the  purpose  of  securing  to  his  said 

creditors  in  said  board  all  benefit  and  advantage,  which  the 

security  of  said  seat  afforded  them  under  said  constitution 

and  by-laws,  and  his  agreement  theretofore  made  on  October 

21,  1871,  he,  on  said  day,  executed  and  delivered  to  the 

defendants  a  certain  instrument  in  writing,  in  the  words  and 

figures  following : 

8an  Franchboo,  August  24,  1872. 

I  hereby  assign  my  seat  in  the  San  Francisco  stock  and 

exchange  board,  to  Messrs,  Wood  &  Freeborn,  andr  hereby 

authorize  them  to  sell  the  same  to  the  best  advantage,  and 

apply  the  proceeds  of  sale  to  the  payment  of  all  debts  due 

from  me  to  the  members  of  said  board. 

T.  W.  FENN. 
Witness,  J.  W.  Freeborn. 

Thereafter,  one  W.  B.  Thornbui^h  applied  for  admission 
to  said  San  Francisco  stock  and  exchange  board,  and  was 
duly  elected  thereto  as  a  member,  and  the  defendants  then 
and  there,  to-wit,  on  the  sixteenth  of  September,  1873,  by 
permission  of  said  San  Francisco  stock  and  exchange  board, 
transferred  the  said  membership  or  seat  to  said  Thornburgh, 
and  received  from  him  therefor,  the  sum  of  ten  thousand 
dollars,  gold  coin  of  the  United  States. 

At  the  time  of  the  execution  of  said  instrument,  the  ad- 
mission of  said  Thomburgh  and  receipt  of  said  money^  said 
Fenn  was  insolvent,  and  said  defendants  then  had  reason- 
able cause  to  believe  him  to  be  insolvent,  and  at  said  times 
the  said  defendants  were  members  of  said  stock  board,  and 
said  Fenn  as  a  member  of  said  board,  was  indebted  to  said 
defendants  as  such  members  upon  transactions  had  in  said 
board,  within  the  intent  and  meaning  of  said  provisions  of 
the  constitution  and  by-laws  hereinbefore  set  out,  for  which 
the  seat  and  privileges  of  said  Fenn  as  such  member  were 
security,  in  the  sum  of  more  than  12973  30,  and  said  Fenn 
was  at  said  time  in  like  manner,  indebted  to  divers  other 
members  of  said  board,  arising  upon  like  transactions,  and 
for  which  his  said  seat  and  privileges  were  in  like  manner 


Dist.  Cal.]  Hyde  v.  Woods.  669 

1874.]  Opinion  of  the  Goort— Sawyer,  0.  J. 

security,  in  amounts  exceeding  the  sum  of  ten  thousand 
dollars  in  gold  coin. 

Upon  the  receipt  of  said  sum  of  ten  thousand  dollars,  as 
aforesaid,  and  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  set  forth  in  the  complaint  herein,  the 
defendants  applied  to  the  payment,  and  paid  over  to  the 
several  creditors  of  said  Fenn  in,  and  as  members  of  said 
stock  board,  upon  the  said  several  amounts  of  indebtedness, 
the  whole  of  said  sum  of  ten  thousand  dollars  so  received, 
dividing  the  same  pro  ratably  between  said  several  creditors, 
the  sum  received  and  retained  by  said  defendants,  and  ap- 
plied to  the  satisfaction  of  a  portion  of  the  said  indebted- 
ness to  themselves,  being  upon  said  pro  rata  division  the 
sum  of  $2973  30,  and  no  more,  the  remainder  of  said  sum 
of  110,000  having  been  paid  on  the  said  claims  of  said  other 
creditors  in  said  stock  and  exchange  board. 

At  the  time  of  the  commencement  of  said  proceedings  in 
bankruptcy,  the  said  funds  had  all  been  paid  over  and  ap- 
plied as  aforesaid.  There  were  not  at  that  time  any  funds 
of  said  Fenn  in  the  hands  of  said  defendants,  nor  had  there 
been  any  funds  of  his  in  their  hands  at  any  time  other  than 
as  aforesaid. 

.  Geo.  B.  MenriU,  for  plaintiff. 

W.  H.  L.  Barnes,  for  defendant. 

Sawteb,  Circuit  Judge,  after  stating  the  facts.  The  San 
Francisco  Stock  and  exchange  board  is  a  voluntary  associa- 
tion. The  members  had  a  right  to  associate  themselves  upon 
such  terms  as  they  saw  fit  to  prescribe,  so  long  as  there  was 
nothing  immoral,  or  contrary  to  public  policy,  or  in  contra- 
vention of  the  law  of  the  land,  in  the  terms  and  conditions 
adopted.  No  man  was  under  any  obligation  to  become  a 
member  unless  he  saw  fit  to  do  so,  and  when  he  did,  and 
subscribed  the  constitution  and  by-laws,  thereby  accepting 
and  assenting  to  the  conditions  prescribed,  he  acquired 
just  such  rights  with  such  limitations,  and  no  otiiers,  as 
the  articles  of  the  association  provided  for.  I  find  nothing 
in  the  articles,  constitution  and  by-laws  of  this  association 
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in  contravention  of  the  law  of  the  land.  The  rights  acquired 
by  a  party  entering  the  association  with  the  assent  of  the 
other  members  are  clearly  prescribed  in  these  articles. 
Under  their  provisions  there  is  in  a  member  no  absolute 
unlimited  right  of  disposition  of  his  seat  or  the  privileges 
of  membership.  Each  member  holds  his  seat  and  exerci^lds 
the  privileges  conferred  subject  to  certain  prescribed  rights 
of  the  association,  and  of  the  other  members  in  his  seat^  in 
case  he  fails  to  perform  his  duty  towards  ike  association,  or 
to  his  fellow-members.  And  the  rights  accorded  to  the 
association  or  his  fellow-members,  by  the  terms  upon  which 
a  member  is  admitted,  cannot  be  abrogated  or  limited  by 
any  subsequent  act  of  his.  A  member  cannot  dispose  of 
his  right  of  membership  to  another,  unless  the  association 
shall  accept  that  other  in  his  stead,  in  the  mode  and  upon 
the  terms  prescribed.  If  he  fails  to  meet  his  liabilities  to 
his  fellow-members,  incurred  in  the  course  of  the  proper 
business  transactions  of  the  board,  he  is  suspended,  and  if 
his  obligations  are  not  met,  and  he  is  not  restored  within 
the  time  prescribed,  his  rights  and  privileges  as  a  member 
become  the  property  of  the  association,  and  are  disposed  of 
for  the  benefit  of  his  creditors  in  the  board  to  the  exclusion 
of  all  others.  He  cannot  himself  by  any  act  of  disposition 
of  his  own,  prevent  this  result.  His  general  creditors  can 
obtain  through  him  no  greater  rights  of  property  than  he 
himself  possesses.  His  privileges  as  a  member  of  the 
stock  board  could  not  be  seized  and  sold  on  execution,  and 
transferred  to  another  in  violation  of  the  rights  secured  by 
the  contract  of  association,  nor  could  a  court  of  bankruptcy 
override  the  rights  of  the  association  or  its  members, 
secured  to  them  by  the  terms  of  the  contract  under  which 
he  acquires  any  rights  at  all  as  a  member,  by  disposing  of  a 
greater  interest  than  he  himself  possesses.  The  only  prop- 
erty of  a  pecuniary  nature  in  Fenn  after  his  default  in  the 
board,  would  be  tiie  residue  left  after  disposing  of  his  seat 
by  the  board  in  accordance  with  its  prescribed  usages,  or 
with  the  assent  of  the  board,  and  payment  of  his  indebted- 
ness to  the  members  of  the  board,  incurred  in  the  transac- 
tion of  its  business.     This  is  all  that,  under  any  circum- 
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stances,  would  be  available  to  the  general  creditor,  or  with 
which  the  court  of  bankruptcy  has  any  concern.  The  rest 
is  the  property  of  the  board  and  its  members,  not  Fenn's. 
In  this  case  there  was  a  delinquency  of  Fenn  in  his  tran- 
sactions in  the  board.  He  was  indebted  in  large  sums  to 
the  members  upon  transactions  occurring  in  the  board,  for 
which  his  seat  and  privileges,  as  a  member,  were  first  lia- 
ble, under  the  rules  of  the  association.  It  is  true  that  he 
did  not  insist  upon  waiting  six  months  under  the  rules,  as 
be  might  have  done,  before  his  seat  became  absolutely  for- 
feited. He  merely  waived  this  right,  and  allowed  his  seat 
to  be  disposed  of  at  once,  and  applied  to  the  purposes  pro- 
vided for  in  the  articles  of  association.  His  assignment  to 
defendants  only  enabled  them  to  close  up  without  delay  his 
connection  with  the  board,  and  distribute  the  avails  to  the 
proper  parties,  instead  of  waiting  six  months.  There  is  no 
claim  set  up  that  the  privileges  of  Fenn  did  not  sell  for  all 
they  were  worth;  and  the  money  realized  did  not  satisfy 
the  just  claims  of  the  other  members.  Nor  is  there  any 
claim  that  this  proceeding  was  in  fact  more  disadvanta- 
geous to  creditors,  than  if  the  proceedings  had  taken  a  dif- 
ferent course.  There  was  nothing  left  which,  under  any 
circumstances,  could  be  available  to  the  general  creditors. 
Fenn  transferred  nothing  to  defendants  that  a  court  of 
bankruptcy  could  take  hold  of. 

There  was  no  residuum.  His  estate  being  subordinate  to 
the  claims  of  his  associates,  under  the  articles  of  associa- 
tion, and  consisting  only  of  such  residuum,  there  was 
nothing  of  it  of  value.  Defendants  only  received  and  dis- 
tributed to  the  proper  parties  that  part  of  the  proceeds  of 
Fenn's  seat,  which  belonged  to  the  other  members,  as  they 
had  a  right  to  do  under  the  articles  of  association. 

The  error  of  the  plaintiff  consists  in  regarding  the  seat  of 
Fenn  and  its  proceeds  as  wholly  his  property,  subject  to 
his  absolute  disposition,  whereas  he  only  had  a  qualified 
and  limited  property  in  It — an  interest  subordinate  to  that 
of  his  associates.  His  estate  is  what  is  left  after  other 
paramount  claims  are  satisfied  out  of  it,  and  there  appears 
to  be  nothing  left.     The  prior  rights  of  his  co-members  ac- 


662  Hyde  v.  Woods.  [C!ir.  Ct.  Cal. 

Opinion  of  the  Court-*8a^er,  G.  J.  [Jane,  1874. 

crued  by  virtue  of  the  very  act  by  which  Fenn  acquired  any 
rigjits  at  all,  as  a  member  of  the  board,  and  they  cannot  be 
divested.  The  articles  of  association  do  not  authorize  Fenn, 
or  anybody  else,  to  dispose  of  Fenn's  property  contrury  to 
the  provisions  of  the  bankrupt  act,  as  claimed  by  the  plain- 
tiff. They  only  determine  what  the  extent  of  his  rights  of 
property  under  the  articles  of  association  are,  and  author- 
ize the  board  to  administer  its  own  affairs,  and  protect  the 
rights  of  its  own  members  in  matters  pertaining  to  the  tran- 
sactions of  the  board,  in  its  own  way. 
There  must  be  judgment  for  the  defendants  with  costs. 


APPENDIX. 


Charge  to  the  Grand  Jury. 

DiSTBIOT  COUBT,  DlBTRIGT  OF  ObEOON. 
NOVEMBEB  4',    1873. 

Deady,  J. : 

Oenilemen  of  the  Orand  Jury — An  election  has  lately  been 
held  in  this  district  for  a  representative  in  congress. 

It  is  publicly  charged  that  numbers  of  persons  voted  at 
such  election,  illegally,  and  that  others  aided,  counseled, 
procured  or  advised  such  votes  to  be  so  given. 

This  being  an  election  for  an  officer  of  the  national  gov- 
government,  congress  has  the  power  to  make  such  laws  to 
secure  a  fair  and  honest  vote  as  may  be  necessary  and  con- 
venient.    (Con.  U.  S.  Art.  1,  sec.  4.) 

In  pursuance  of  this  power,  congress  enacted  section  nine- 
teen of  the  act  of  May  30,  1870.     (16  Stat.  144.) 

By  this  section  it  is  provided: 

"  That  if  at  any  election  for  representative  or  delegate  in 
the  congress  of  the  United  States,  any  person  shall  know- 
ingly : 

''  1.  Personate  and  vote,  or  attempt  to  vote  in  the  name 
of  any  other  person,  whether  living,  dead  or  fictitious; 

*'2.  Yote  more  than  once  at  the  same  election  for  any 
candidate  for  the  same  office; 

'*  3.  Vote  at  a  place  where  he  may  not  be  lawfully  enti- 
tled to  vote; 

*'4.     Vote  without  having  a  lawful  right  to  vote; 

'*  6.  Do  any  unlawful  act  to  secure  a  right  or  an  oppor- 
tunity to  vote  for  himself  or  any  other  person; 

"6.  By  force,  threat,  menace,  intimidation,  bribery, 
reward,  or  offer,  or  promise  thereof,  or  otherwise  unlawfully 


664 '  APPENDIX.  [Dist.  Ct. 

Charge  to  Grand  Jury — ^Deaiy,  J.  [November, 

preyent  any  qualified  voter  of  any  state  of  the  United 
States  of  America,  or  any  territory  thereof,  from  freely  ex- 
ercising the  right  of  suffrage,  or  by  any  such  means  induce 
any  voter  te  refuse  to  exercise  such  right; 

''  7.  Compel  or  induce  by  any  such  means  [see  clause 
sixth]  or  otherwise,  any  officer  of  any  election  in  any  such 
state  or  territory  to  receive  a  vote  from  any  person  not 
legally  qualified  or  entitled  to  vote; 

**  8.  Interfere  in  any  manner  with  any  officer  of  said 
elections  in  the  discharge  of  his  duties; 

'*  9.  By  any  of  such  means  [see  clause  sixth]  or  other 
unlawful  means,  induce  any  officer  of  an  election,  or  officer 
whose  duty  it  is  to  ascertain,  announce,  or  fleclare  the 
result  of  any  such  election,  or  give  or  make  any  certificate, 
document,  or  evidence  in  relation  thereto,  to  violate  or 
refuse  to  comply  with  his  duty,  or  any  law  regulating  the 
same; 

"  10.  Knowingly  and  willfully  receive  the  vote  of  any 
person  not  entitled  to  vote,  or  refuse  to  receive  the  vote  of 
any  person  entitled  to  vote; 

''  11.  Aid,  counsel,  procure,  or  advise  any  such  voter, 
person,  or  officer,  to  any  act  hereby  made  a  crime,  or  to 
omit  or  do  any  duty  the  omission  of  which  is  hereby  made 
a  crime,  or  attempt  to  do  so; 

' '  Every  such  person  shall  be  deemed  guilty  of  a  crime, 
and  shall  for  such  crime  be  liable  to  prosecution  in  any 
court  of  the  United  States  of  competent  jurisdiction,  and 
on  conviction  thereof,  shall  be  punished  by  a  fine  not 
exceeding  $500,  or  by  imprisonment  for  a  term  not  exceed- 
ing three  years,  or  both,  in  the  discretion  of  the  court,  and 
shall  pay  the  costs  of  the  prosecution." 

By  section  twenty-one  of  the  same  act  to  vote  or  offer  to 
vote  a  ballot  at  any  election  where  a  representative  in 
congress  is  to  be  chosen,  is  prima  facte  evidence  that  the 
person  voted,  or  attempted  to  vote  for  such  representative. 
In  this  case,  such  would  be  the  reasonable  inference,  in  the 
absence  of  any  such  presumption  of  law,  from  the  fact  that 
no  votes  were  authorized  to  be  given  or  received  for  any 
other  person  than  a  candidate  for  representative. 
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The  success  of  a  government  based  upon  universal  suffrage 
and  frequent  elections,  pre-snpposes  that  the  elector  will 
give  his  vote  upon  considerations  of  public  policy,  and  the 
fitness  of  the  candidate  for  the  office  to  be  filled,  and  not 
otherwise. 

When  this  condition  of  things  ceases  to  be  the  rule,  and 
votes  are  given  or  withheld  by  reason  of  "  force,  threat, 
menace,  intimidation,  bribery,  reward,  or  offer  or  promise 
thereof,*'  the  days  of  the  Bepublic  are  numbered,  and  it  will 
not  be  long  ere  it  dies  in  its  own  stench. 

A  representative  government,  selected  and  sustained  by 
the  free  and  unpurchased  votes  of  honest  and  intelligent 
citizens,  is  probably  the  most  desirable  state  of  civil  society 
known  to  man;  while  on  the  other  hand,  such  a  government, 
resting  upon  and  reflecting  the  result  of  corrupt  and  dis- 
honest elections,  is  an  organized  anarchy,  more  intolerable 
and  unjust  than  any  other.  It  is  the  triumph  of  vice  over 
virtue — the  means  by  which  **  evil  men  bear  sway." 

To  preserve  the  purity  of  elections  and  thereby  secure  the 
integrity  of  congress,  this  law  has  been  enacted.  You  have 
been  chosen  and  sworn  to  enquire,  among  other  things,  if 
there  has  been  any  violation  of  it  in  this  district.  You 
cannot  keep  your  oaths  and  neglect  or  overlook  this  duty. 
If  you  find  that  any  one  has  voted  more  than  once,  or  in 
the  name  of  another,  or  at  a  place  where  he  was  not  entitled 
to  or  anywhere  without  having  a  lawful  right  to  do  so,  it  is 
your  duty  to  present  him  for  trial.  And  further,  if  you 
find  that  any  one  has  aided,  counseled,  procured  or  advised 
any  one  to  do  any  of  these  unlawful  acts,  it  is  your  duty  to 
present  such  person  for  trial.  The  persons  who  procure  or 
aid  others  to  vote  illegally  are  generally  the  worse  of  the 
two,  and  always  the  most  dangerous  to  society. 

To  bring  a  case  within  the  eleventh  clause  of  this  section  as 
I  have  subdivided  it,  it  is  not  necessary  that  the  party  should 
have  hired  or  bribed  another  to  vote  illegally.  It  is  equally 
a  crime  to  counsel  or  advise  the  commission  of  such  an  act, 
or  in  any  way  to  procure  or  aid  it  to  be  done. 

But  illegal  votes  are  seldom  given  intentionally  without  a 
money  consideration,  or  its  equivalent,  being  at  the  bottom 
of  the  transaction. 
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The  use  of  money  in  elections,  particolarlj  in  the  large 
towns  and  cities,  is  fast  becoming  a  dangerous  evil.  If  not 
prevented,  our  elections  will  in  effect  soon  become  what  the 
election  for  an  Emperor  was  in  the  decline  of  Home — a 
sale  of  the  Empire  by  the  mercenaries  of  the  Pretorian 
Guard  to  the  highest  bidder. 

The  use  of  money  in  elections,  besides  being  in  nine  cases 
out  of  ten  radically  wrong  and  corrupt,  imposes  in  the  end 
a  heavy  and  unjust  tax  upon  the  property  and  industry  of 
the  country. 

By  one  indirection  or  another,  through  the  acts  and  influ- 
ence of  those  who  are  elected  by  this  money,  the  public  are 
compelled  to  return  it  with  interest — often  an  hundred 
fold — to  the  persons  who  furnished  it. 

It  may  be  said  that  this  evil  is  confined  to  a  few  great 
cities,  where  ignorance,  poverty  and  vice  are  used  and 
abused  for  political  purposes  by  rapacious  and  unscrupu- 
lous wealth. 

But,  judging  from  the  statements  of  the  press,  and  the 
common  speech  of  men,  there  is  ground  to  believe  that  for 
some  years  past  the  elections  in  portions  of  this  State,  and 
particularly  in  this  city,  have  been  materially  influenced,  if 
not  actually  controlled,  by  the  use  of  money,  expended  to 
promote  and  produce  illegal  and  dishonest  voting.  So  late 
as  the  last  session  of  the  legislature,  a  distinguished  mem- 
ber of  that  body  was  reported  as  saj^ng  on  the  floor  of  the 
house,  that  elections  in  Portland  were  controlled  by  the 
purchased  votes  of  a  rabble,  who  could  be  bought  at  $5 
per  head. 

You,  gentlemen,  are  supposed  to  represent  the  honest, 
law-abiding  portion  of  the  community,  who  only  desire  that 
our  elections  should  be  what  the  founders  of  the  common- 
wealth intended — an  authorized  process  of  ascertaining  the 
unbiased  and  honest  opinion  of  the  voters  in  relation  to 
public  men  and  measures. 

To  this  end  this  law  has  been  enacted  by  congress,  and 
you  have  been  called  here  to  aid  in  its  enforcement  by  pre- 
senting all  persons  for  trial  whom  you  may  find  to  have 
violated  it. 
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Present  no  person  through  enyy,  hatred  or  malice. 
Weigh  well  the  eyidence  produced  before  you.  Do  not 
allow  yourselves  to  be  made  the  means  of  accusing  the  inno- 
cent, or  setting  on  foot  a  public  prosecution  in  aid  of  one 
side  or  the  other  of  a  mere  political  or  personal  controversy. 

Neither  should  you  leave  any  person  unpresented  through 
fear,  favor,  or  affection.  You  should  be  vigilant  and  patient 
in  your  inquiries,  and  let  no  man  escape  a  trial  who  is 
sbown  to  have  voted  illegally,  or  counseled,  or  procured 
another  to  do  so.  Do  justly — let  the  consequences  be  what 
they  may,  and  you  have  discharged  your  duly. 


POWERS  AND   DUTIES 

or 

GRAND  JURIES  IS  THE  COURTS  OF  THE  UNITED   STATES. 


Charge  to  the  Grand  Jury. 

CiBCurr  CouBT,  District  of  Caijfobhia. 
August  22,  1872. 

Before  Mr.  Justice  Field  and  Sawyer,  Circuit  Judge. 

At  a  term  of  the  circuit  court  of  the  United  States  for  the 
district  of  California,  held  at  San  Francisco  on  the  26tih 
of  August,  1872,  a  grand  jury  was  empaneled,  and  to  its 
foreman  the  following  oath  was  administered: 

'^You,  as  foreman  of  this  inquest  for  the  body  of  the 
district  of  California,  do  swear  that  you  will  diligently  in- 
quiry and  true  presentment  make,  of  such  articles,  matters 
and  things  as  shall  be  given  you  in  charge,  or  otherwise 
come  to  your  knowledge,  touching  the  present  service. 
The  goremment's  counsel,  your  fellows,  and  your  own  you 
shall  keep  secret;  you  shall  present  no  one  for  envy,  hatred 
or  malice;  neither  shall  you  leave  any  one  unpresented  for 
fear,   favor,  affection,  hope  of  reward  or  gain,  but  shall 
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present  all  things  truly  as  they  come  to  your  knowledge, 
according  to  the  best  of  your  understanding.  Bo  help  yon 
God!" 

Then  to  the  rest  of  the  grand  jurors  the  following  oath 
was  administered :  • 

^'  The  same  oath  which  your  foreman  has  taken  on  his 
part,  you,  and  every  one  of  you,  shall  well  and  truly  ob- 
serve on  your  part.     So  help  you  Godl " 

Mr.  Justice  Field,  the  presiding  judge,  then  chained  the 
grand  jury  as  follows: 

Gentlemen  of  the  Grand  Jury — ^Tou  are  summoned  as 
grand  jurors  of  the  circuit  court  of  the  United  States  for 
the  district  of  California,  and  the  duties  with  which  you  are 
charged  are  of  the  highest  importance  to  the  due  adminis- 
tration of  justice.  By  the  constitution  of  the  United  States, 
no  person  can  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of 
a  grand  jury,  except  in  cases  arising  in  the  land  or  naTal 
forces,  or  in  the  militia  when  in  actual  service  in  time  of 
war  or  public  danger.  No  steps,  therefore,  can  be  taken, 
with  the  exceptions  mentioned,  for  the  prosecution  of  any 
crime  of  an  infamous  character — ^and  under  that  designa- 
tion the  whole  series  of  felonies  is  classed — beyond  the  ar- 
rest, examination  and  commitment  of  the  party  accused, 
until  the  grand  jury  have  deliberated  and  acted  upon  the 
accusation.  Your  functions  are,  therefore,  not  only,  as 
already  stated,  important;  they  are  indispensable  to  the  ad- 
ministration of  criminal  justice. 

The  institution  of  the  grand  jury  is  of  very  ancient  origin 
in  the  history  of  England;  it  goes  back  many  centuries. 
For  a  long  period  its  powers  were  not  clearly  defined;  and 
it  would  seem,  from  the  accounts  of  commentators  on  the 
laws  of  that  country,  that  it  was  at  first  a  body,  which  not 
only  accused,  but  which  also  tried  public  offenders.  How- 
ever this  may  have  been  in  its  origin,  it  was,  at  the  time  of 
the  settlement  of  this  country,  an  informing  and  accusing 
tribunal  only,  without  whose  previous  action  no  person 
charged  with  a  felony  could,  except  in  certain  special  cases, 
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be  pat  upon  his  trial.^  And  in  the  straggles  which  at 
times  arose^in  England  between  the  powers  of  the  king  and 
the  rights  of  the  sabject,  it  often  stood  as  a  barrier  against 
persecution  in  his  name;  until,  at  length,  it  came  to  be 
regarded  as  an  institution  by  which  the  subject  was  ren- 
dered secure  against  oppression  from  unfounded  prosecu- 
tions of  the  crown. 

In  this  country,  from  the  popular  character  of  our  insti- 
tutions, there  has  seldom  been  any  contest  between  the 
government  and  the  citizen,  which  required  the  existence  of 
the  grand  jury  as  a  protection  against  oppressive  action  of 
the  government.  Yet  the  institution  was  adopted  in  this 
country,  and  is  continued  from  considerations  similar  to 
those  which  give  to  it  its  chief  value  in  England,  and  is 
designed  as  a  means,  not  only  of  bringing  to  trial  persona 
accused  of  public  offenses  upon  just  grounds,  but  also  as  a 
means  of  protecting  the  citizen  against  unfounded  accusa- 
tion, whether  it  comes  from  government,  or  be  prompted  by 
partisan  passion  or  private  enmity.  No  person  shall  be  re- 
quired, according  to  the  fundamental  law  of  the  country, 
except  in  the  cases  mentioned,  to  answer  for  any  of  the 
higher  crimes,  unless  this  body,  consisting  of  not  less  than 
sixteen,  nor  more  than  twenty-three,  good  and  lawful  men, 
selected  from  the  body  of  the  district,  shall  declare,  upon 
careful  deliberation,  under  the  solemnity  of  an  oath,  that 
there  is  good  reason  for  his  accusation  and  trial. 

From  these  observations,  it  will  be  seen,  gentlemen,  that 
there  is  a  double  duty  cast  upon  you  as  grand  jurors  of  this 
district;  one  a  duty  to  the  government,  or  more  properly 

*There  were  a  few  exceptional  oases  in  England  in  which  a  party  oonld  be 
arraigned  and  tried  for  a  felony  without  the  previous  action  of  a  grand  jury. 
Thus  in  a  case  of  death,  a  party  could  be  arraigned  upon  the  inquisition  of 
a  coroner's  inquest.  And  where  the  verdict  of  a  jury  in  a  civil  case  neces- 
sarily involved  a  finding  that  the  defendant  was  guilty  of  a  public  offense, 
he  might  sometimes  be  called  upon  to  answer.  Thus,  in  an  action  for  tak- 
ing away  goods,  if  the  jury  found  that  they  were  taken  feloniously,  the  ver- 
dict might  be  used  as  an  indictment.  So  in  an  action  of  slander,  in  which 
the  plaintiff  was  chained  with  a  criminal  offense,  and  the  defendant  justified, 
if  the  jury  found  that  the  justification  was  true,  the  plaintiff  might  be  imme- 
diately put  upon  his  trial  for  the  crime  alleged  against  him  without  the  ac- 
tion of  the  grand  jury.    (See  1  Chitty's  Criminal  Law,  165.) 
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speaking,  to  society,  to  see  that  parties  against  whom  there 
is  just  ground  to  charge  the  commission  of  crime,  shall  be 
held  to  answer  the  charge;  and  on  the  other  hand,  a  duty  to 
the  citizen  to  see  that  he  is  not  subjected  to  prosecution 
upon  accusations  haying  no  better  foundation  than  public 
clamor  or  priyate  malice. 

The  government  has  appointed  the  district  attorney  to 
represent  its  interest  in  the  prosecution  of  parties  charged 
with  the  commission  of  public  offenses  against  the  laws  of 
the  United  States.  He  will,  therefore,  appear  before  you, 
and  present  the  accusations  which  the  government  may  de- 
sire to  have  considered  by  you.  He  will  point  out  to  you 
the  laws  which  the  government  deems  to  have  been  vio- 
lated ;  and  will  subpoena  for  your  examination  such  wit- 
nesses as  he  may  consider  important,  and  also  such  other 
witnesses  as  you  may  direct. 

In  your  investigations  you  will  receive  only  legal  evidence, 
to  the  exclusion  of  mere  reports,  suspicions  and  hearsay 
evidence.  Subject  to  this  qualification,  you  will  receive  all 
the  evidence  presented  which  may  throw  light  upon  the 
matter  under  consideration,  whether  it  tend  to  establish  the 
innocence  or  the  guilt  of  the  accused.  And  more:  if,  in  the 
course  of  your  inquiries,  you  have  reason  to  believe  that 
there  is  other  evidence,  not  presented  to  you,  within  your 
reach,  which  would  qualify  or  explain  away  the  charge 
under  investigation,  it  will  be  your  duty  to  order  such  evi- 
dence to  be  produced.  Formerly,  it  was  held  that  an  in- 
dictment might  be  found  if  evidence  were  produced  8u£S- 
cient  to  render  the  truth  of  the  charge  probable.  But  a  dif- 
ferent and  a  more  just  and  merciful  rule  now  prevails.  To 
justify  the  finding  of  an  indictment,  you  must  be  convinced, 
so  far  as  the  evidence  before  you  goes,  that  the  accused  is 
guilty — in  other  words,  you  ought  not  to  find  an  indictment 
unless,  in  your  judgment,  the  evidence  before  you,  unex- 
plained and  uncontradicted,  would  warrant  a  conviction  by 
a  petit  jury. 

How  far  you  should  proceed  to  inquire  into  other  matters 
than  such  as  are  brought  to  your  consideration  by  the  gov- 
ernment, through  its  prosecuting  officer,  the  district  attor- 
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ney,  has  been  a  matter  of  mncli  conflict  of  opinion  among 
different  judges. 

Before  giving  our  views  upon  this  subject,  it  is  proper  to 
state  that  there  is  a  wide  difference  between  the  powers  and 
duties  of  grand  juries  of  the  State  courts  of  California  and 
of  grand  juries  of  the  national  courts. 

By  a  statute  of  the  State,  grand  juries  of  the  State  courts 
possess  very  great  inquisitorial  powers.  They  are  required 
to  inquire  into  the  official  misconduct  of  public  officers  of 
every  description  in  their  county,  and  are  entitled  to  the 
examination  of  all  Us  public  records.  They  are  bound  by 
their  oath  to  inquire  into  and  presentment  make  of  all 
public  offenses  against  the  laws  of  the  State  committed  or 
triable  in  their  county,  of  which  they  have,  or  ''can  obtain" 
legal  evidence.  In  order  to  ascertain  whether  or  not  there 
has  been  any  official  misconduct  in  any  public  officer,  they 
have,  under  the  statute,  authority  to  inspect  all  his  books 
and  records,  and  to  subject  him  to  a  searching  examination. 

No  such  general  auth(>rity  to  inspect  the  books  of  the 
officers  of  the  United  States,  and  to  subject  the  officers 
themselves  to  examination  in  respect  to  the  entries  in  those 
books,  is  possessed  by  the  grand  juries  of  the  national 
courts.  The  exercise  of  such  authority  might  prove  of  seri- 
ous detriment  to  the  public  service,  for  it  might  interfere 
with  the  established  system  by  which  the  accountability  of 
the  ]ocal  officers  of  the  United  States  to  the  executive  de- 
partments at  Washington  is  secured.  You  will  readily  per- 
ceive that  an  inspection  by  the  grand  jury,  for  instance,  of 
the  books  of  the  collector  of  customs  at  this  port,  and  re- 
quiring that  officer  to  explain  his  entries  and  his  conduct, 
often  directed  by  private  and  confidential  communications 
from  those  departments,  might  seriously  embarrass  the 
government  in  its  action.  So,  too,  embarrassment  might 
follow  from  a  similar  inspection  of  the  records  and  examina- 
tion of  other  officers  of  the  United  States. 

The  examination  of  the  books  and  accounts  of  the  officers 
of  the  general  government  is  provided  for  by  law  or  by 
regulations  of  the  executive  departments.  When  on  such 
examination  the  accounts  are  found  to  be  unsatisfactory. 
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and  defects  and  delinquencies  are  discoyered  which  render 
the  officers  liable  to  prosecution,  civil  or  criminal,  ib% 
proper  instructions  are  given  to  the  district  attorney  of  the 
United  States,  and  the  matter  is  brought  by  him  to  the  at- 
tention .of  the  court  or  of  the  grand  jury. 

We  return  now  to  the  inquiry  as  to  what  matters  you  can 
direct  your  investigation  beyond  those  which  are  brought 
to  your  notice  by  the  district  attorney.  Tour  oath  requires 
you  to  diligently  inquire,  and  true  presentment  make,  ''of 
such  articles,  matters  and  things  as  shall  be  given  you  in 
charge,  or  otherwise  come  to  your  knowledge  touching  the 
present  service." 

The  first  designation  of  subjects  of  inquiry  are  those 
which  shall  be  given  you  in  charge;  this  means  those  mat- 
ters which  shall  be  called  to  your  attention  by  the  court,  or 
submitted  to  your  consideration  by  the  district  attorney. 
The  second  designation  of  subjects  of  inquiry  are  those 
which  shall  ''  otherwise  come  to  your  knowledge  touching 
the  present  service ; "  this  means  those  matters  within  the 
sphere  of  and  relating  to  your  duties  which  shall  come  to 
your  knowledge,  other  than  those  to  which  your  attention 
has  been  called  by  the  court  or  submitted  to  your  consid- 
eration by  the  district  attorney. 

But  how  come  to  your  knowledge  ? 

Not  by  rumors  and  reports,  but  by  knowledge  acquired 
from  the  evidence  before  you,  or  from  your  own  observa- 
tions. Whilst  you  are  inquiring  as  to  one  offense,  another 
and  a  different  offense  may  be  proved,  or  witnesses  before 
you  may,  in  testifying,  commit  the  crime  of  perjury. 

Some  of  you,  also,  may  have  personal  knowledge  of  the 
commission  of  a  public  offense  against  the  laws  of  the 
United  States,  or  of  facts  which  tend  to  show  that  such  an 
offense  has  been  committed,  or  possibly  attempts  may  be 
made  to  influence  corruptly  or  improperly  your  action  as 
grand  jurors.  If  you  are  personally  possessed  of  such 
knowledge  you  should  disclose  it  to  your  associates ;  and  if 
any  attempts  to  influence  your  action  corruptly  or  improp- 
erly are  made,  you  should  inform  them  of  it  also,  and  they 
will  act  upon  the  information  thus  communicated  as  if  pre-^ 
sented  to  them  in  the  first  instance  by  the  district  attorney 
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But  unless  knowledge  is  acquired  in  one  of  these  ways,  it 
cannot  be  considered  as  the  basis  for  any  action  on  your 
part. 

We,  therefore,  instruct  you  that  your  investigations  are 
to  be  limited: 

lirst — To  such  matters  as  may  be  called  to  your  atten- 
•tion  by  the  court;  or. 

Second — May  be  submitted  to  your  consideration  by  the 
district  attorney;  or, 

Third-— Ma,j  come  to  your  knowledge  in  the  course  of 
your  investigations  into  the  matters  brought  before  you,  or 
from  your  own  observations;  or, 

Fourth — May  come  to  your  knowledge  from  the  disclos- 
ures of  your  associates. 

You  will  not  allow  private  prosecutors  to  intrude  them- 
selves into  your  presence,  and  present  accusations.  Gener- 
ally such  parties  are  actuated  by  private  enmity,  and  seek 
merely  the  gratification  of  their  personal  malice. 

If  they  possess  any  information  justifying  the  accusation 
of  the  person  against  whom  they  complain,  they  should  im- 
part it  to  the  district  attorney,  who  will  seldom  fail  to  act 
in  a  proper  case.  But  if  the  district  attorney  should  re- 
fuse to  act,  they  can  make  their  complaint  to  a  committing 
magistrate,  before  whom  the  matter  can  be  investigated, 
and  if  sufficient  evidence  be  produced  of  the  commission  of 
a  public  offense  by  the  accused,  he  can  be  held  to  bail  to 
answer  to  the  action  of  the  grand  jury. 

When  the  court  does  not  deem  the  matter  of  sufficient 
importance  to  call  your  attention  to  it,  and  the  district  at- 
torney does  not  think  it  expedient  to  submit  the  matter  to 
your  consideration,  and  the  private  prosecutor  neglects 
to  proceed  before  the  committing  magistrate,  we  think  it 
may  be  safely  inferred  that  public  justice  will  not  suffer,  if 
the  matter  is  not  considered  by  you. 

A  preliminary  examination  of  the  accused  before  a 
magistrate,  where  he  can  meet  his  prosecutor  face  to  face, 
and  cross-examine  him,  and  the  witnesses  produced  by 
him,  and  have  the  benefit  of  counsel,  is  the  usual  mode  of 
initiating  proceedings  in  criminal  cases,  and  is  the  one 
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which  presents  to  the  citizen  the  greatest  secnrity  against 
false  accusations  from  any  qnarter.  And  this  mode  ought 
not  to  be  departed  from,  except  in  those  cases  where  the 
attention  of  the  joiy  is  directed  to  the  consideration  of 
particnhur  offenses  by  the  court,  or  by  the  district  attorney, 
or  the  matter  is  brought  to  their  knowledge  in  the  course  of 
their  investigationSy  or  from  their  own  obserrations,  or  from 
disclosures  made  by  some  of  their  number. 

We  have  been  led,  gentlemen,  to  give  these  instructions 
upon  the  nature  of  your  duties  and  the  limits  to  the  sphere 
of  your  investigations,  because  an  impression  widely  pre- 
vails that  the  institution  of  the  grand  jury  has  outlived  its 
usefulness,  an  impression  which  has  been  created  from  a 
disregard  of  those  limits,  and  the  facility  with  which  it  has, 
unfortunately,  often  been  used  as  an  instrument  for  the 
gratification  of  private  malice. 

There  has  hardly  been  a  session  of  the  grand  jury  of  this 
court  for  years,  at  which  instances  have  not  occurred  of 
personal  solicitation  to  some  of  its  members  to  obtain  ur 
prevent  the  presentment  or  indictment  of  parties.  And 
communications  to  that  end  have  frequently  been  adressed 
to  the  grand  jury  filled  with  malignant  and  scandalous  im- 
putations upon  the  conduct  and  acts  of  those  against  whom 
the  writers  entertained  hostility,  and  against  the  conduct 
and  acts  of  former  and  present  officers  of  this  court,  and  of 
previous  grand  juries  of  this  district. 

All  such  communications  are  calculated  to  prevent  and 
obstruct  the  due  administration  of  justice,  and  to  bring  the 
proceedings  of  the  grand  jury  into  contempt.  ''Let  any 
reflecting  man,"  says  a  distinguished  judge,  "be  he  lay- 
man or  lawyer,  consider  of  the  consequences  which  would 
follow,  if  every  individual  could  at  his  pleasure  throw  his 
malice  or  his  prejudice  into  the  grand  jury  room,  and  he 
will  of  necessity  conclude  that  the  rule  of  law  which  forbids 
all  communications  with  grand  juries,  engaged  in  criminal 
investigations,  except  through  the  public  instructjons  of 
courts,  and  the  testimony  of  sworn  witnesses,  is  a  rule  of 
safety  to  the  community.  What  value  could  be  attached  to 
the  doings  of  a  tribunal  so  to  be  approached  and  influenced? 
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How  long  would  a  bodj,  so  exposed  to  be  misled  and 
abased,  be  recognized  by  freemen  as  among  the  chosen 
ministers  of  liberty  and  security?,  The  recognition  of  snch 
a  mode  of  reaching  grand  juries  would  introduce  a  flood  of 
evils,  disastrous  to  the  purity  of  the  administration  of 
criminal  justice,  and  subyersive  of  all  public  confidence  in 
the  action  of  these  bodies.*'^ 

At  its  last  session  congress  passed  a  stringent  act  to  pre- 
vent the  continuance  of  this  pernicious  practice,  as  well  as 
to  prevent  any  attempt  to  influence  the  administration  of 
justice  corruptly  or  by  the  intimidation  of  jurors.  It  is 
entitled  '^An  act  to  prevent  and  punish  the  obstruction  of 
the  administration  of  justice  in  the  courts  of  the  United 
States.*'  It  enacts  ''that  if  any  person  or  persons  shall  cor- 
ruptly, or  by  threats  or  force,  or  by  threatening  letters,  or 
any  threatening  communications,  endeavor  to  influence,  in- 
timidate, or  impede  any  grand  or  petit  jury  or  juror  of  any 
court  of  the  United  States  in  the  discharge  of  his  or  their 
duly,  or  shall  corruptly  or  by  threats  or  force,  or  by  threaten- 
ing letters,  or  any  threatening  communications,  influence, 
obstruct  or  impede,  or  endeavor  to  influence,  obstruct  or  im- 
pede the  due  administration  of  justice  therein,  such  person 
or  persons  so  offending  shall  be  liable  to  prosecution  there- 
for by  indictment,  and  shall,  on  conviction  thereof,  be 
punished  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both,  accord- 
ing to  the  aggravation  of  the  offense."  And  it  also  enacts, 
that  ''if  any  person  or  persons  shall  attempt  to  influence 
the  action  or  decision  of  any  grand  or  petit  juror  upon  any 
issue  or  matter  pending  before  such  juror,  or  before  the 
jury  of  which  he  is  a  meihber,  or  pertaining  to  his  or  their 
duties,  by  writing  or  sending  to  him  any  letter  or  letters, 
or  any  communication  in  print  or  in  writing  in  relation  to 
such  issue  or  matter,  without  the  order  previously  obtained 
of  the  court  before  which  the  said  juror  is  summoned,  such 
person  or  persons  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  prosecution  therefor 

*  Judge  King,  of  Philadelphia,  in  Commonwealth  Ex.  Bel.  Jack  y.  Crans  ; 
opinion  reported  in  3d  Penn.  Law  Journal,  pp.  459-404, 
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by  indictmeat  or  information,  and  shall,  on  conviction 
thereof,  be  punished  by  fine  not  exceeding  one  thousand 
doUars,  or  by  imprisonment  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment,  according  to  the  ag- 
gravation of  the  offense." 

Tou  thus  perceive  that  congress  intends  that  in  the 
investigation  of  public  offenses  you  shall  be  secure  from 
intimidation  or  personal  influence  of  every  kind. 

The  distinguished  judge  whom  I  have  already  quoted 
observes  that,  ^'into  every  quarter  of  the  globe  in  which  the 
Anglo  Saxon  race  have  formed  settlements,  they  have  car- 
ried with  them  this  time-honored  institution,  ever  regard- 
ing it  with  the  deepest  veneration,  and  connecting  its 
perpetuity  with  that  of  civil  liberty."  And  congress  has 
designed  by  the  act  in  question,  that  this  high  character 
of  your  body  shall  not  be  lessened.  If,  therefore,  in  viola- 
tion of  this  law,  to  influence  your  action  or  decision,  any 
letter  or  communication  in  print  or  writing  relating  to  any 
issue  or  matter  pending  before  you,  or  pertaining  to  your 
duties  is  sent  to  you  without  the  previous  order  of  the  courts 
a  case  will  arise  coming  to  your  knowledge,  within  the  priur 
ciple  already  stated,  and  it  will  be  your  dufy,  upon  that 
.knowledge  to  indict  or  present  the  offending  party.  It  will, 
also,  be  your  duty  to  preserve  and  deliver  to  the  district 
attorney  the  letter  or  other  communication  sent  to  you,  to 
be  used  as  evidence  in  the  prosecution  of  the  party.* 

*In  a  case  which  aroBe  Hn  Philadelphia  in  1845,  Judge  King  consideTed 
at  lengthy  in  an  elaborate  and  Tery  able  opinion,  the  duties  of  grand  juries 
in  criminal  cases;  and  his  views  agree  substantially  with  those  expressed  in 
the  charge.  *'Our  system  of  criminal  administration,"  said  the  judge, 
"  is  not  subject  to  the  reproach  that  there  exists  in  it  an  irresponsible  body 
with  unlimited  jurisdiction.  On  the  contrary,  the  duties  of  a  grand  jury  in 
direct  criminal  accusations,  are  confined  to  the  inyestigation  of  matters  given 
them  in  charge  by  the  court;  of  those  preferred  before  them  by  the  attorney- 
general;  and  of  those  which  are  sufficiently  within  their  own  knowledge  and 
observation  to  authorize  an  official  presentment;  and  they  cannot,  on  the 
application  of  any  one,  originate  prodeedings  against  citizens^  which  is  a 
duty  imposed  by  law  on  other  public  agents.  This  limitation  of  authority 
we  regard  as  alike  fortunate  for  the  citizen  and  the  grand  jury.  It  protects 
the  citizen  from  the  persecution  and  annoyance  which  private  malice,  or  per 
Bonal  animosity,  introduced  into  the  grand  jury  room,  might  subject  him 
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The  oath  which  jou  have  taken  indicates  the  impartial 
spirit  with  which  your  duties  should  be  discharged.  Yon 
are  to  present  no  one  from  enyy,  hatred  or  malice;  nor 
fihall  JOU  leave  any  one  unpresented  for  fear,  favor,  affee- 
tion,  hope  of  reward  or  gain;  but  shall  present  all  things 
truly  as  they  comtf  to  your  knowledge  according  to  the  best 
of  your  understanding. 

You  are  also  to  keep  your  own  deliberations  secret;  you 
are  not  at  liberty  even  to  state  that  you  have  had  a  matter 
under  consideration.  Great  injustice  and  injury  might  be 
done  to  the  good  name  and  standing  of  a  citizen  if  it  were 
known  that  there  had  ever  been  before  you  for  deliberation 
the  question  of  his  guilt  or  innocence  of  a  public  ^offense. 
You  will  allow  no  one  to  question  you  as  to  your  own 
action  or  the  action  of  your  associates  on  the  grand  jury. 

To  authorize  you  to  find  an  indictment  or  presentment 
there  must  be  a  concurrence  of  at  least  twelve  of  your  num- 
ber; a  mere  majority  will  not  suffice. 

The  constitution,  as  you  have  observed,  speaks  of  a  pre- 
sentment or  indictment  by  a  grand  jury.  The  latter — the 
indictment — ^is  a  formal  accusation  made  by  the  grand  jury 
charging  a  party  with  the  commission  of  a  public  offense. 
Formerly  it  was  the  practice  in  all  courts  having  jurisdic- 
tion to  inquire  by  the  intervention  of  a  grand  jury  of  public 
offenses,  amounting  to  the  grade  of  felonies — and  such  is 
the  practice  now  in  many  courts — for  the  public  prosecutor 
to  hand  to  the  grand  jury  an  instrument  of  this  character — 
that  is,  a  bill  of  an  indictment  in  form,  with  a  list  of  the 
witnesses  to  establish  the  offense  charged.  If  in  such  case 
•the  jury  found  that  the  evidence  produced  justified  the 
finding  of  an  indictment  they  indorsed  on  the  instrument  **  A 
True  Bill;"  otherwise,  "  Not  Found,"  or,  "  Not  a  True  Bill," 
or  the  word  "Ignoramus'' — we  know  nothing  of  it — from 
the  use  of  which  latter  word  the  bill  was  sometimes  said  to 
be  ignored. 

to.  And  it  concerns  the  dignity  of  the  grand  jury  and  the  veneration  with 
which  they  ought  always  to  be  regarded  by  the  people,  by  making  them  um- 
pire between  the  accuser  and  accused,  instead  of  assuming  the  office  of  the 
former."    6th  Fenn.  Law  Jour.  p.  63-64. 
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A  presentment  differs  from  an  indictment  in  that  it  wants 
technical  form,  and  is  nsuallj  foand  by  the  grand  jury  npon 
their  own  knowledge,  or  upon  the  evidence  before  them, 
without  haying  anj  bill  from  the  public  prosecutor.  It  is 
an  informal  accusation,  which  is  generally  regarded  in  the 
light  of  instructions  upon  which  an  indictment  can  be 
framed. 

This  form  of  accusation  has  fallen  in  disuse  since  the 
practice  has  prevailed — and  the  practice  now  obtains  gen- 
erally— for  the  prosecuting  officer  to  attend  the  grand  jury 
and  advise  them  in  their  investigations. 

The  government  now  seldom  delivers  bills  of  indictment 
to  the  grand  jury  in  advance  of  their  action,  but  generally 
awaits  their  judgment  upon  the  matters  laid  before  them. 
The  district  attorney  has  the  right  to  be  present  at  the  tak- 
ing of  testimony  before  you  for  the  purpose  of  giving  infor- 
mation or  advice  touching  any  hnatter  cognizable  by  yoo, 
and  may  interrogate  witnesses  before  you,  but  he  has  no 
right  to  be  present  pending  your  deliberations  on  the  evi- 
dence. When  your  vote  is  taken  upon  the  question  whether 
an  indictment  shall  be  found  or  a  presentment  made,  no 
person  besides  yourselves  should  be  present. 

These,  gentlemen,  are  all  the  general  instructions  which 
we  have  thought  important  to  give  you  at  this  time.  There 
are  some  few  observations,  however,  which  we  would  add 
respecting  the  execution  of  the  revenue  laws;  and  these  we 
will  take  from  a  charge  of  the  present  chief  justice  of  the- 
United  States,  delivered  to  a  grand  jury  in  West  Virginia. 
"The  war,"  says  that  great  judge,  "in  which  the  nation 
has  been  recently  engaged  for  the  preservation  of  the 
national  union  and  government,  endangered  by  rebellion, 
made  the  contracting  of  a  large  debt  inevitable.  This 
debt  is  the  price  of  our  national  existence,  and  binds  irre- 
vocably the  goodjaith  of  the  people.  Its  inviolable  obliga- 
tion has  been  recognized  by  a  solemn  act  of  the  nation  in 
adopting  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  which  declares  that  '  the  validity  of  the 
public  debt  of  the  United  States,  authorized  by  law,  includ- 
ing debts  incurred  for  the  payment  of  pensions  and  boun* 
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ties  for  services  in  suppressing  insurrection  or  rebellion, 
shall  not  be  questioned.' " 

*'  There  are  differences  of  opinion  as  to  the  mode  of  pay- 
ment required  by  the  contracts  of  the  American  people, 
made  through  tiieir  government;  but  nobody  questions 
openly,  if  anybody  questions  at  all,  that  the  debt  contracted 
must  be  paid,  and  paid  in  perfect  good  faith.  The  law  of 
the  amendment  that  the  validity  of  the  national  debt  shall 
not  be  questioned,  was  already  written  on  the  hearts  of  the 
people  before  they  made  it  part  of  the  constitution.  To 
provide  for  the  reduction  and  final  payment  of  this  debt 
and  the  annual  expenses  of  the  government,  taxes  are 
necessarily  imposed.  In  other  words,  the  equal  proportion 
to  be  contributed  by  each  citizen  is  ascertained  by  law. 
He  who  withholds  his  just  proportion,  deprives  the  rest  of 
the  people  of  exactly  the  same  amount  withheld.  His  fraud 
operates  as  theft.  The  sum  total  necessary  to  meet  the 
obligations  of  the  nation  must  be  raised.  Fraud  upon  the 
revenue  does  not  reduce  that  sum;  it  merely  shifts  the  bur-* 
dens  evaded  by  the  fraudulent,  upon  others  who  pay  their 
full  proportion  besides.  All  honest  men,  therefore,  have  a 
common  cause  against  the  dishonest." 

You,  gentlemen,  represent  the  honest  men,  and  it  is  your 
duty  to  see  that  no  defrauder  of  the  revenue  who  can  be 
brought  to  justice,  escapes  merited  punishment.  The 
higher  in  office,  and  the  higher  in  social  position  the  delin- 
quent may  be,  the  more  unremitting  and  searching  should 
be  your  dUigence  in  inquiry  and  presentment. 

To  these  observations  of  the  chief  justice,  it  may  not  be 
out  of  place  to  add  here,  that  great  as  is  the  debt  forced 
upon  the  nation  by  the  recent  rebellion,  the  results  to  the 
country  which  have  followed  from  the  war,  to  which  that 
rebellion  led,  should  make  us  feel  that  the  burden  of  the 
debt  is  light. 

That  war  has  done  away  forever  with  the  miserable  no- 
tion, which  extensively  prevailed  at  the  time  of  the  outbreak 
of  the  rebellion,  that  the  general  government,  because  it 
was  formed  by  the  people  of  the  several  States,  sovereign 
in  some  of  their  powers,  should  not  exert  any  coercion  to 


680  AFPEKDEC.  [Cir.  Ct. 

Charge  to  Grand  Jury— Hr.  Justice  Field.  [iLnguBt, 

enforce  its  laws.  No  one  is  now  willing  to  run  a  tilt  against 
common  sense  b^r  adducing  any  argument  in  support  of  t!ii8 
absurd  position;' and  the  war  has  demonstrated  that  the 
general  government  possesses  all  the  power  necessary  to 
enforce  obedience  to  its  laws  throughout  the  limits  of  the 
republic. 

That  war  has  also  led  to  the  great  constitutional  amend- 
ments; the  amendment  which  declares  that  *' neither  slav- 
ery nor  involuntary  servitude,  except  as  a  punishment  for 
crime,  of  which  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to 
their  jurisdiction;"  and  the  amendment  which  declares  that 
**  no  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States. 
Nor  shall  any  State  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws.'* 

These  amendments  constitute  the  great,  the  crowning 
glory  of  the  country,  for  they  make  freedom,  when  not  for- 
feited by  crime,  the  legal  condition  of  every  human  being 
within  the  jurisdiction  of  the  United  States,  and  equality 
before  the  law  his  constitutional  right. 

We  had  intended,  gentlemen,  to  say  something  respecting 
the  treatment  which  Chinese  and  other  Asiatics  have  some- 
times received  in  this  district.  But  the  district  attorney 
informs  us  that  there  are  no  cases  pending  which  would  re- 
quire a  consideration  of  this  matter  by  you.  We  will  there- 
fore only  observe  that  although  there  may  be  reasonable 
di£Eerence8  of  opinion  with  respect  to  the  wisdom  and  policy 
o{  encouraging  the  immigration  to  this  country  of  persons, 
between  whom  and  our  people  there  is  such  marked  dissimi- 
larity in  constitutioD,  habits  and  manners;  yet  so  long  as 
our  country  seeks  to  enlarge  her  commerce  by  treaties  with 
Asiatic  countries,  and  to  secure  protection  to  her  own  citi- 
zens in  those  countries  by  pledging  protection  to  their  citi- 
zens in  this  country,  it  is  the  duty  of  the  government  to 
exert  its  power,  its  entire  power  if  necessary,  to  enforce  its 
obligations  in  this  respect. 

And  more  than  this — ^independently  of  all  such  considert* 
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tions  of  duty  or  interest,  it  is  base  and  cowardly  to  maltreat 
these  people  whilst  they  are  within  the  jurisdiction  of  our 
government.  If  public  policy  requires  that  they  should  be 
excluded  from  our  shores,  let  the  general  government  so 
provide  and  declare,  but  until  it  does  so  provide  and  de- 
clare, they  have  a  perfect  right  to  immigrate  to  this  coun- 
try; and  whilst  here  they  are  entitled,  equally  with  all 
otibers,  to  the  full  protection  of  our  laws.  It  is  unchristian 
and  inhuman  to  maltreat  them,  as  has  been  sometimes 
done  by  disorderly  persons,  we  are  sorry  to  say,  in  this 
district. 

We  are  not  aware,  gentlemen,  that  any  matter  will  be 
presented  to  you  requiring  any  other  special  directions  than 
those  already  given.  Should  any  such  arise,  the  court  will 
again  call  you  before  it  and  give  such  instructions  as  the 
matter  may  require.  You  are  at  liberty  at  any  time  to  ask 
the  advice  of  the  court  upon  any  questions  of  law  relating 
to  matters  under  investigation  before  you,  although  you  will 
probably  find  the  advice  of  the  district  attorney  upon  those 
matters  sufficient  to  guide  your  action. 
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July  27,  1868  (supra),  having  proyided  for  the  snbjeet  of  the  introduo- 
tion  and  use  of  distilled  Bpiiits  in  Alaska,  by  implioatiion,  oongreaB 
thereby  excluded  each  amendment  therefrom.    Id, 

7.  Act  of  July  20,  1868,  in  Foboi  in  Ai^abxa.— The  act  of  July  2(i,  1866 

(15  Stat.  125),  imposing  a  tax  on  distilled  spirits,  being  a  general  act, 
and  passed  since  the  acquisition  of  Alaska,  is  in  force  there.    Id. 

8.  JuBiBDicnoN  OF  DiBTBicT  CoTJBT  OTBB  AiiABKA. — ^Thc*  jurisdiction  of  the 

district  court  for. the  district  of  Oregon  oyer  offenses  committed  in 
Alaska  is  conferred  by  section  7  of  the  act  of  July  27, 1868  (wpra),  and 
by  such  section  confined  to  Yiolations  of  that  act  and  the  laws  "  relating 
to  customs,  commerce,  and  navigation,"  and  therefbie  it  has  no  jurisdic- 
tion over  the  crime  of  distilling  ftpirits  therein  without  paying  a  tax 
therefor.    Id. 

ALCALDE  GEAKTS. 

1.  AxoALDE  Gkanib. — ^Thc  Alcaldes  of  San  Frandsoo  had  no  power  to  grant 

lands  below  low-water  mark,  covered  by  the  navigable  waters  of  the  bay. 
Walker  v.  Marks,  152. 

2.  Tmx  Lands Definbd. — ^The  term  '*tade  lands,"  aa  used  in  the  act  of  May 

14,  1861,  means  lands  covered  and  uncovered  by  the  tides,  and  does  not 
include  lands  lying  below  low-tide  mark,  and  permanently  covered  by 
the  navigable  waters  of  the  bay  or  ocean.    Id. 

3.  What  Lbavxnwobtb  Granib  not  OoNFiBMiD.-^The  act  of  May  14, 1861, 

does  not  confirm  the  grants  made  by  T.  M.  Leavenworth,  Alcalde,  of 
lands  lying  in  the  bay  of  San  Francisco,  below  low-water  mark,  and 
permanently  covered  by  the  navigable  vraters  of  the  bay.    Id* 

4.  AiiOaij>b  Gbant  ▲  Msxxqan  Titlb.--A  grant  made  by  an  alcalde  of  San 

Francisco,  after  the  transfer  of  Calif onia  to  the  United  States,  is  a 
Mexican  title  within  the  meaning  of  the  proviso  to  the  sixth  section 
of  the  statute  of  limitations  of  tiie  State  of  Califomia,  as  amended  in 
1855.    Palmer  v.  Low,  248. 

See  San  Fbanoiboo,  1. 

ALIEN  ENEMY. 

1.  Actions  aoainbt  Bklligibsntb.*— The  existence  of  war  does  not  prevent 
the  citizens  of  one  belligerent  power  from  taking  proceedings  for  the 
protection  of  their  own  property  in  their  own  courts,  against  the  citiiens 
of  the  other,  whenever  the  latter  can  be  reached  by  process.  Ln  v. 
Rogers,  549. 

ALLEGIANCE. 

1.  CmzKNSHiP  AT  Common  Law. — ^By  the  common  law  a  child  bom  within 
the  allegiance  of  the  United  States,  is  bom  a  subject  thereof,  without 
reference  to  the  political  status  or  condition  of  its  parents.  McKay  v. 
Campbeil,  119. 

AMBIGUITY, 

1.  Shifpino  Abticlss. — ^Articles  describing  a  voyage  from  England  to  the 
United  States  and  back,  held  not  to  include  ports  on  the  Pacific  coast 
The  Disco,  474. 
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2.  AxBiaum  m  Abtiglss. — ^Ambignity  in  shipping  artides  onght  to  be  re- 
Bolred  in  faror  of  seaman,  it  being  the  daty  of  the  master  or  owner  to 
haTe  snch  contracts  couched  in  plain  langnage.    Id, 

AMENDMENT. 

•  1.  PBooEBDnra  to  Amind  Bboobd. — ^A  motion  or  proceeding  to  amend  the 
record  of  a  state  court  in  a  particular  case  must  be  made  or  brought  in 
such  eourt,  and  cannot  be  removed  to  a  nattonal  court.  JERng  t.  FVeneh, 
441. 

ABMIEB  OP  UNITED  STATES. 

1.  "Abmzes*'  or  thk  Unitkd  States  dobs  not  Include  Mjlbinbs. — The 
word  "armies/*  as  used  in  the  acts  of  congress,  and  particularly  in  sec- 
tion 20,  of  the  act  of  July  17,  1872,  (12  Stat.  597),  does  not  include 
marines."    In  re  BaiUy,  200. 
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ASSESSMENTS. 
See  Taxation,  Bazlboadb. 

ATTORNEYS  AT  LAW. 

1.  Attobnbt  has  ExoLtrsivB  Contbol  or  Suix.^The  attorney  of  a  party  has 

the  exclusiye  control  of  the  conduct  and  management  of  a  suit,  and 
neither  the  party  nor  his  agent  or  attorney  in  fact  has  authority  to  sign 
a  stipulation  for  a  continuance.    2fighiingaU  v.  Or.  G*  R.  Co.^  338. 

2.  Gounsbx«— AuTHOBXTr  OF. — Counsel  in  a  suit  is  not  authorized  to  represent 

his  client  except  in  the  argument  or  hearing  before  the  court.    Id, 

3.  Pbintbd  SiaNATUBX.— a  printed  name  of  counsel  is  not  his  signature.  Id. 

ATTORNEY  IN  FACT. 
See  Pbinoipai.  and  Agent;  Poweb  of  Attobnet. 

AUTHORITY  OP  DECISIONS  OF  FACT. 

1.  AuTHOBTTT  OF  DECISION  ON  QUESTION  OF  Fact. — ^Whoro  a  qucstiou  of  fact 
as  to  the  proper  location  of  a  Mexican  grant  has  been  determined  by  the 
District  Court,  and  on  an  appeid  the  finding  has  been  reviewed  and 
affirmed  by  the  Justice  of  the  Supreme  Coart  allotted  to  the  Circuit; 
the  determination  is  entitled  to  great  weight  as  authority  on  a  similar 
issue  of  fact  submitted  upon  the  identical  testimony  in  another  pro- 
ceeding.   Dodge  t.  PereZf  646. 

BAILMENT. 

1.  CoNTBAOT  OF  TowAOB.— The  contract  to  tow  a  scow  and  her  cargo  from 
Astoria  to  Cape  Disappointment  is  one  of  the  hire  of  the  carriage  or 
transportation  of  the  same  for  a  compensation,  and  is,  therefore,  a  bail- 
ment of  the  kind  denominate  Locatio  operis  mercium  vehendanmi,  in 
which  the  master  of  the  tug  is  bailee,  and  responsible  for  ordinary 
skill  and  diligence.    Th§  MBrrimao,  587. 

BANKRUPTCY. 

1.  Mecranicb  Lien,  when  Attaohes.—- Under  the  lien  act  of  Oregon,  the 
lien  of  a  mechanic,  or  material  man,  arises  from  the  doing  of  the  work  or 
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furnisbing  the  material,  and  attaches  to  the  baildiog  from  that  time* 
npon  the  condition  sabseqaent  that  the  lien  creditor  iUe  a  notice  of  his 
intention  to  hold  anch  lien  within  three  months  from  the  completion  of 
the  building.    In  re  CouUer,  42. 

3.  Banxbuptct  PBOOSXDDiae  do  vot  atfbct  Libn. — ^The  notice  required  to  be 
filed  does  not  ertaie  the  lien,  bat  is  necessary  to  preserve  or  oonttmM  it  be- 
yond three  months  after  the  completion  of  the  building,  and,  therefore, 
the  commencement  of  proceedings  in  bankmptcy  between  the  doing  of 
the  work,  or  furnishing  of  material,  and  the  fiUng  of  snoh  notice  does 
not  impair  or  ailiBct  the  lien  or  the  right  of  the  lien  creditor  to  oontinne 
it  by  filing  the  notice.    Id. 

3.  Linr  not  opposkd  to  Polict  of  Banxbuft  Act. — ^The  lien  given  by  the 

local  act  to  mechanics  or  material  men  is  not  opposed  to  the  terms  or 
policy  of  the  bankrapt  act,  as  it  in  no  way  prefers  one  creditor  at  the 
expense  of  another,  or  diminishes  the  general  assets  of  the  debtor  oth^ 
wise  applicable  to  the  payment  of  his  general  creditors.    Id. 

4.  Bbhedzai*  Statutes  should  be  liberally  construed  to  advance  the  remedy, 

rather  than  strictly  to  the  destruction  of  a  right.  Edmondwon  v.  Hyde^  205. 

5.  Mobtoaobs  Void  as  to  Asbiovbb  in  Bansbuftct. — Under  the  bankrupt  act, 

mortgages  and  bills  of  sale  of  personal  property,  which  are  void  as  to 
creditors  under  the  statute  of  frauds  of  the  State  where  the  transactions 
occur,  are  void  as  to  the  assignee  in  bankruptcy,    id. 

6.  EzBiCFiioN  AS  TO  MoBTOAaM  IN  VoiD  lioBTOAaB.— Where  the  bankrupt 

makes  no  claim  to  have  set  apart  a  portion  of  his  property,  to  which  he 
is  entitied  under  a  statute  exempting  property  from  seizure  and  sale 
under  execution,  a  mortgagee  in  a  mortgage  embracing  the  property 
executed  by  the  bankrupt,  void  as  to  creditors  under  the  statute  of 
frauds,  is  not  in  a  position  which  entities  him  to  have  such  property  set 
aside  as  belonging  to  him  by  virtue  of  his  mortcrage.    Id. 

7.  JuDOMKfT  FOB  CoiM. — Where  the  District  Court  found  the  value  of  prop- 

erty recovered  by  the  assignee  in  bankruptcy  in  "  gold  coin,'*  and  ac- 
cordingly rendered  judgment  for  coin,  the  circuit  court  refused  to  reverse 
the  judgment  on  that  ground.    Id. 

8.  Cost  of  EinroBOZHa  Mobtoaob  in  BANXBUPTCfr— A  mortgagee  of  real  es- 

tate of  a  bankrupt  offered  to  take  the  mortgaged  property  in  satisfaction 
of  his  debt.  The  assignee  in  bankruptcy  and  the  court  declined  the 
proposition  with  the  hope  of  reali2dng  a  larger  amount.  The  court  then 
ordered  the  mortgaged  property  to  be  sold,  and  the  mortgage  debt  to  be 
paid  out  of  the  proceeds,  giving  the  mortgagee  a  right  to  bid  at  the  sale. 
The  mortgagee  bid  in  the  property  at  a  sum  less  than  the  mortgage  debt 
and  interest:  Eeld,  that  the  district  court  did  not  err  in  requiring  the 
mortgagee  to  pay  the  costs  and  expenses  of  the  sale  out  of  the  amount 
bid.    InreSUerhor8t,21d. 

9.  Intebist  Aoobuino  Subsequentlt  to  the  time  of  adjudication  is  not 

proveable  in  bankruptcy.    In  re  Haafoe,  231. 

10.  But  a  Sbcubbd  Obbditob  will  be  allowed  to  apply  the  proceeds  of  his 
security  to  the  satisfaction  of  the  principal  and  interest  of  his  debt  until 
paid,  when  so  stipulated  in  his  contract,    id. 

11.  The  Title  of  a  Mobtoaobe  of  a  chattel  becomes  absolute  after  condi- 
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tion  broken.  If  he  takes  possession  and  omits  to  sell  or  foreclose  within 
a  reasonable  time,  the  debt  is  satisfied  to  the  extent  of  the  value  of  the 
chattel,  when  taken  possession  of.    Id. 

12.  Thi  CisTni  QUI  Tbubt  undsb  ▲  Tbust  Dbks  to  secore  present  loans 

and  sabseqnent  advances,  will  be  protected  as  to  such  advanoeB  against 
the  claims  of  the  borrower  who  has  declared  the  land  a  homestead,  and 
has  subsequently  obtained  such  advances,  and  fraudulently  concealed 
his  declaration  of  homestead.    Id. 

13.  ExKicpTioN  IN  Bankbuptct. — The  bankrupt  is  entitled,  under  the  proviso, 

to  the  fourteenth  section  of  the  bankrupt  act,  to  retain  all  his  necessary 
household  and  kitchen  furniture,  of  the  kind  and  to  the  amount  ex- 
empted by  the  law  of  the  State  from  forced  sale.    In  re  Davis,  255. 

14.  CoNcuBBiNT  JiTBisDionoN  OP  GiBonzT  AND  DiBTBicT  CouBTs. — ^The  Con- 
current jurisdiction  conferred  upon  the  circuit  court  by  section  2  of  the 
bankrupt  act  is  limited  to  cases  where  there  is  a  controversy  concerning 
the  right  to,  or  some  interest  in,  some  specific  thing  between  the  assignee 
and  a  third  person,  and  does  not  include  an  action  to  collect  a  simple 
debt.    Bachman  y.  Packard,  264. 

15.  Obioenal  JuBisDionoN  OP  DisTBicT  CouBTs. — ^The  district  courts  have 
original  jurisdiction  of  all  cases  and  controversies  between  third  persons 
and  the  assignee  in  bankruptcy  as  such.    Id. 

16.  Pabtmbbshxp,  Pabtioipation  in  Pbopits,  Pboop  op. -^Participation  in  the 

profits  of  a  business  is  presumptive  or  prima  fade  proof  that  the  partici- 
pator is  a  partner  in  such  business,  and  in  the  absence  of  other  proof  is 
sufficient  evidence  thereof,  but  such  presumption  may  be  overcome  by 
showing  that  such  profits  were  received  by  the  party  simply  as  wages 
for  services  performed,  or  interest  for  money  loaned  to  the  person  carry- 
ing on  such  business.    In  re  F)rand8t  286. 

17.  Sakb— Bulb  in  W.  v.  0.  Denied. — The  English  and  American  authorities 

examined  and  commented  on,  touching  the  rule  announced  in  Waugh  v. 
Cartfer,  2  H.  Bl.  235,  upon  the  authority  of  Graee  v.  SmUh^  2  W.  Bl. 
298:  "  That  he  who  shares  in  the  profits  indefinitely,  shall  by  operation 
of  law,  be  made  liable  to  losses, "  and  the  rule  denied  to  be  law.     Id. 

18.  8amb,  Pboop  op  whin  DraouisBD. — ^Upon  the  evidence,  and  as  a  mat- 
ter of  fact,  a  partnership  found  to  exist  between  two  parties,  where  the 
transaction  was  intentionally,  and  for  collateral  reasons,  disguised  under 
the  cloak  of  a  pretended  loan  and  employment  as  book-keeper.     Id, 

19.  Hombstsad  Exemption,  Banxbupt. — Under  the  laws  of  the  State  of  Cali- 
fomia,  the  exemption  of  the  homestead  from  forced  sale  remains,  not- 
withstanding that  an  insolvent  has  devoted  moneys  which  equitably  be- 
longed to  all  his  creditors,  to  the  payment  of  a  debt  which  was  a  lien  on 
the  homestead.    In  re  Menhel,  306 . 

90.  Ibid. — A  person  even  adjudged  to  be  indebted  may,  at  any  time  before 
the  lien  of  the  judgment  has  attached,  declare  a  homestead.    Id. 

81.  Ibid.-  A  general  creditor  of  an  insolvent  cannot  subject  a  homestead  to 
liability  for  his  debts,  notwithstanding  that  the  insolvent  had  applied 
property  in  his  hands  to  the  payment  of  a  debt  which  was  a  lien  on  the 
homestead.    Id. 
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22.  CkKTNBiii  Pbk  A8  CoaxB. — ^Where  serrioes  of  ooonsel  are  rendered  for  tlie 

benefit  of  a  qpedal  fond  of  a  elass  of  oreditors,  and  in  opposition  to  the 
interests  of  the  general  creditors,  a  ooonsel  fee  will  not  be  allowed  out 
of  the  general  fnnd  in  ezoesa  of  the  atatotoxy  allowanoe  of  twenty 
dollars.    In  re  Hope  Miinng  Co,,  361. 

23.  FAricKMT  nr  Noqdb.-^^  surety  may  pay  the  debt  for  whieh  he  is  oontin- 

gently  liabloi  so  as  to  satisfy  the  requirements  of  section  nineteen  of  the 
bankrapt  act,  by  giving  his  indiTidual  note,  if.  saeh  note  is  expresidy 
receiyed  as  payment.    In  re  MorriU,  356. 

24.  MoBTOAOK.— A  mortgage  frandnlent  and  void  ba  to  ereditora,  is  so  as  to 

the  assignee  in  bankmptey.   'Id, 

26.  Chattel  BiofBTOAOB — ^MobioaobbNoiTaxiiio  Posbbsbior. — By  statute  in 
Neyada,  a  chattel  mortgage  is  void  as  to  creditors,  nnless  immediate 
pesseesion  of  the  mortgaged  property  is  taken  and  retained  by  the 
mortgagee,    id, 

26.  Samb. — Independent  of  the  statute,  a  mortgage  of  goods  is  frandnlent 

and  Toid  as  to  creditors,  if  the  mortgagor  is  allowed  to  remain  in  poa- 
session  of  and  sell  and  traffic  with  them  as  his  own.    Id. 

27.  TsADBib— iMaoiiYBNor. — ^An  innkeeper  and  retail  dealer  in  liquor  is  a 

trader,  and  when  he  is  anaUe  to  pay  his  debts  as  they  become  due,  in 
money,  he  is  insolvent,  although  his  property  may  exceed  in  yalue  the 
amount  of  his  d^bts.    In  re  Ryan,  411. 

28.  Pbbbbbbngk. — An  insolvent  debtor  who  prefiBrs  one  or  more  of  hia  cred- 
itors, necessarily  thereby  commzta  an  act  of  bankruptcy.    Id. 

29.  MoBHOAOB  AX  Act  or  BABBBUFCtnr.-^Where'  it  appears  that  a  debtor 

gave  a  mortgage  upon  a  large  portion  of  his  property,  whi^  mortgage 
purported  to  be  given  as  security  for  a  debt  that  in  fkct  never  existed, 
the  reasonable  conclusion  is,  that  such  mortgage  was  made  to  hinder 
and  delay,  if  not  to  defraud,  the  ereditosa  of  such  debtor*  and  is,  there- 
fore, an  act  of  bankruptcy.    Id, 

80.  Act  or  BAivsBtrFTOT  Gaknot  bk  BBSonrofcD. — Where  a  debtor  has  com- 

mitted an  act  of  bankruptcy  by  giving  an  unlawful  preference,  or  making 
a  transfer  of  his  property  with  intent  to  hinder,  delay  and  defraud  his 
creditors,  he  cannot  disohaige  himself  from  his  legal  liability  for  such 
act  by  a  subsequent  rescission  or  undoing  thereof.    Id. 

81.  UsuBT  Law,  OoicerrBuonoN  or.^lt  is  tiie  province  of  the  law-making 
power  to  determine  what  rato  of  interest  on  money  will  best  secure  and 
promote  the  pubhc  good,  and  therefore  it  is  the  duty  of  the  courto  to 
construe  and  administer  such  a  law  with  a  view  to  eifeet  ite  objects  and 
to  promote  justice.    In  re  PiUocky  416. 

82.  Pbohxbztzob  and  Pbhaltt. — ^Where  a  statute  contains  both  a  prohibition 

and  a  penalty,  a  contract  or  transaction  contrary  tho^to  is  absolutely 
illegal  and  void,  unless  it  appears,  upon  a  consideration  of  the  whole 
act,  that  the  legislature  did  not  so  intend.    Id, 

33.  PaoBiBrTOBx  Act,  OomzBuorioB  or. — Where  an  act  to  regulate  the  rate 
of  interest  on  money  contains  an  onqualtfled  prohibition  against  taking 
or  receiving  a  greater  interest  than  therein  prescribed,  and  in  a  certsin 
contingency  also  provides  for  the  forfeiture  of  the  entire  usurious  debt. 
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fthe  reasonable  inference  is  that  the  legislature  intended  to  make  all  acts 
and  contracts  in  contravention  thereof  absolutely  illegal  and  void.    Id* 

34.  UsiTBious  iMTBxnr.— Section  two  of  the  interest  act  of  Oregon  (Or.  Code, 

755)  provides  that,  "No  person  shall  receive  any  greater  sum  or  value 
for  the  loan  or  use  of  money,"  than  in  such  act  prescribed:  Held, 
Ihat  it  is  not  necessary  that  this  "  greater  sum  or  value"  shoald  be 
contracted  for  or  received  at  the  time  of  making  the  loan,  to  bring  the 
transaction  within  the  prohibition;  bat  if  it  is  received  at  any  time  for 
or  on  account  of  such  loan  or  use  of  money,  it  is  within  such  prohibi- 
tion, and  the  whole  contract  or  transaction  becomes  illegal  and  void.  Id, 

35.  JuBiBDioTioM  or  Bavxbuptot  Goubt. — This  court  has  jurisdiction  to  allow 

or  disallow  claims  against  a  bankrupt's  estate,  and  therefore  to  pass  upon 
their  legality;  and  this,  although  it  may  not  have  jurisdiction  to  enforce 
a  penalty  imposed  by  the  State  law  on  account  of  an  act  making  any 
such  claim  illegal.    Id. 

36.  €h>ODS  IK  BoNDSD  Wabshousb  XNpQSBSssioxorTJ.  S. — DBXiivxBT. — ^Goods 

in  a  United  States  bonded  warehouse,  and  on  which  the  duties  have  not 
been  paid,  are  in  the  possession  of  the  United  States,  and  an  order  by 
their  owner  and  vendor  for  their  delivery  by  the  warehouseman  to  the 
vendee,  even  though  presented  to  and  accepted  by  the  warehouseman, 
will  not  be  good  as  a  constructive  or  symbolical  delivery,  nor  constitute 
a  receipt  or  acceptance  of  the  goods  sufficient  to  satisfy  the  statute  of 
frauds.    In  re  CUffard,  428. 

37.  CoimnAScm  bt  Imbolvbiit  Dkbtob. — A  conveyance  by  an  insolvent  debtor 

to  his  creditor  of  property,  upon  which  said  creditor  has  a  lien  to  a 
greater  amount  tluui  the  value  thereof,  is  not  void,  as  being  within  the 
purview  of  the  tiist  dauae  of  section  thirty-flve  of  the  bankrupt  act.  Cat- 
fin  V.  Hoffman,  486. 

38.  tTnsoKBBT  AQASUgs  iNsoLVXirr  Dbbtob. — Section  thirty-flve  of  the  bank- 

rupt act  does  not  declare  void  a  judgment  obtained  against  an  insolvent 
debtor  under  any  circumstances ;  and  the  same,  if  obtained  without 
fraud  or  collusion  with  the  debtor,  is  as  conclusive  evidence  of  the  claim 
and  its  amount,  as  if  given  against  a  solvent  debtor.    Id. 

39.  NonoE  OF  Acrr  of  Bakkbuptot. — ^Notice  to  creditor  of  an  act  of  bankruptcy 

does  not  affect  a  transfer  to  him,  otherwise  than  as  it  tends  to  show 
that  he  had  reason  to  believe  that  such  transfer  was  made  in  fraud 
of  the  bankrupt  act .    Id. 

40.  JuDoxBiiT  AND  LiBN  WITH  ImfiiIBd  Gomsbmt  OF  Dkbtob. — Whert>  a  judg- 

ment is  obtained,  for  want  of  an  answer,  against  an  insolvent  debtor, 
and  such  judgment  is  docketed  in  the  lien  docket  so  as  to  become  a 
lien  upon  the  real  property  of  such  debtor:  Held,  That  such  lien  being 
created  with  the  implied  consent  of  the  debtor,  it  was  in  e£fect  a  transfer 
by  hJm  to  the  creditor,  and  void  under  the  first  clause  of  section  thirty- 
flve  of  the  bankrupt  act.    Id. 

41.  Pbbfbbxnoe  Pbbsumbd  to  bavx  bbkn  Intended. — A  transfer  of  property 

which  necessarily  gives  a  preference  to  one  creditor  over  another,  is  pre 
■umed  to  have  been  made  with  a  view  to  such  preference,  and  in  fraud 
of  the  provisions  of  the  bankrupt  act.    Id. 

42.  Mabbied  Woken  Adjudged  Banxbupt. — By  the  laws  of  California  a  mar- 

ried woman  living  separate  and  apart  from  her  husband  is  liable  to  suit 
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on  indebtedness  oontraoted  by  her  while  so  liying.    She  may  therefore 
be  adjudged  a  bankrupt.    In  re  Lyons  52i. 

48.  Stock  Bbokibs — ^Pbopkbtt  in  Mkmbibship. — ^Where  under  the  articIeB  of 
association  of  a  board  of  stock  brokers,  a  member  cannot  transfer  his 
seat  to  a  party  not  elected,  and  approved  by  the  board;  and  where  upon 
the  insolvency  of  a  jnember,  his  lights  as  such  are  forfeited,  and  the 
board  is  authorized  to  dispose  of  his  seat,  and  apply  the  proceeds  to  the 
payment  of  his  indebtedness  to  other  members  of  the  board,  to  the  ex- 
clusion of  all  others,  only  the  residue  of  the  proceeds  of  the  sale  after 
paying  all  the  liabilities  provided  for  in  said  articles  of  associaticm,  is 
assets  of  such  insolvent  member.    Hyde  v.  Woods,  665. 

44.  Bams. — Under  such  articles,  F.,  a  member,  failed  to  meet  his  engage- 
ments in  the  board  August  24,  1872,  and  being  indebted  in  a  large 
amount  to  sundry  members,  on  that  day  assigned  his  seat  in  the  board 
to  W.,  with  authority  to  sell  and  pay  the  proceeds  to  his  various  credit- 
ors in  the  board.  With  the  assent  of  the  board,  W.  sold  the  seat  to  T., 
who  was  elected  by  the  board,  for  ten  thousand  dollars,  and,  with  the 
approval  of  the  board,  paid  the  entire  proceeds  pro  ratably  to  F.'s  cred- 
itors, who  were  co-members.  October  1st,  1872,  F.  was  a4judged  a 
bankrupt  on  petition  of  a  general  creditor,  filed  September  18,  1872. 
After  said  sale  and  payment,  an  assignee  having  been  appointed,  he 
brought  suit  against  W.  to  recover  said  sum  of  ten  thousand  doEars: 
Edd,  that  the  assignee  was  only  entitled  to  the  residue  after  payment  of 
F.'s  liabilities  to  the  co-members  provided  for  in  the  articles  of  asso- 
ciation, and  there  being  no  surplus,  he  was  not  entitled  to  recover.  Id. 

BELLIGEBENTS,  fUQHTS  OF. 

1.  AonoNS  AOAiNBT  B>LXjaBBKNTO. — ^Thc  existence  of  war  does  not  prevent 
the  citizens  of  one  belligerent  power  ttom  taking  jR'oceedings  for  the 
protection  of  their  own  property  in  their  own  courts,  against  the  citizens 
of  the  other,  whenever  the  latter  can  be  reached  by  process.  Xae  v. 
Rogers,  560. 

BILL  OF  LADING. 

1.  BzLi«  OF  Ladzno,  EpncT  of  Aduxbbzom  in. — ^The  admission  in  a  Inll  of 

lading,  ''shipped  in  apparent  good  order  and  condition  five  cases  of 
merchandise,  value  and  contents  unknown,"  has  reference  to  the  ex- 
ternal condition  of  sach  cases;  and  it  excludes  the  inference  that  the 
carrier  thereby  admits  anything  as  to  the  quantity  or  quality  of  the  con- 
tents of  the  cases  at  the  time  of  delivery,  beyond  what  is  visible  to  the 
eye  or  apparent  firom  handling  the  same.     The  Caiifomia,  12. 

2.  Explaining  Bill  of  Lading. — ^Where  goods  were  received  on  board  a 

vessel  marked  "  in  cabin  state-room,"  and  an  extra  freight  was  paid  in 
consideration  of  their  being  so  carried;  and  the  receipts  given  for  the 
goods  specified  that  they  were  to  be  carried  in  the  cabin,  but  the  bill  of 
lading,  by  an  evident  mistake,  was  in  the  usual  form;  and  the  goods 
were  not  stowed  in  the  cabin,  and  sustained  damage  in  consequence; 
hdd,  that  the  libellaut  was  entitled  to  recover.     The  Star  of  Hope,  15. 

3.  Samk,  Semble. — ^That  though  parol  evidence  of  an  agreement  that  goods 

shipped  under  a  clean  bill  of  lading  should  be  carried  on  deck  is  inad- 
missible, yet  such  evidence  may  be  received  to  show  a  supplemental 
agreement  for  a  particular  zAode  of  stowage  under  deck.    Id. 
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BONA  FIDE  PUBGHASEB. 

1.  AflBiONBE  OP  Paid  JuDonsirr. — ^W.  had  a  judgment  against  0.,  which  was 
the  first  lien  on  his  property.  T.  also  had  a  Judgment,  which  was  the 
second  lien  on  the  property.  0.  paid  W.'s  Judgment  in  full,  but  took 
an  assignment  of  it  in  the  name  of  his  hired  man,  who  paid  nothing  for 
it.  Afterward,  to  aToid  an  attachment,  G.  confessed  a  judgment  in  fayor 
of  L.,  for  a  debt  preyiously  due  him,  which  became  a  lien  upon  the 
property,  and,  in  order  to  glye  L.  a  preference  oyer  T.,  G.  procured  an 
assignment  to  him  of  W.*s  judgment,  for  which  no  additional  considera- 
tion was  paid;  but  L.  was  not  aware  that  it  had  been  paid.  G.  after- 
ward confessed  a  Judgment  in  faTor  of  F.,  which  also  became  a  lien  on 
the  property.  L.  afterward  sold  the  lands  on  W.'s  judgment,  and  be- 
came the  purchaser.  Afterward  F.  became  purchaser  of  the  same  lands 
under  his  own  judgment.  Held: 
1.  That  as  to  F.,  L.  was  not  a  bona  fide  assignee  of  W.'s  Judgment  for 

a  yaluable  consideration;  and  that  his  sale  was  Toid. 
3.  That  by  his  purchase  F.  acquired  the  title  to  the  land.    Lee  y.  Rogers, 
549. 

BONDED  WABEHODBE. 
Bee  DiLiYiBT,  1. 

BBOKEBS,  BOABD  OF. 
See  Stock  Bbokibs. 

GATTLE. 

1.  The  woxd  Gaitli  xnoludbs  Sheep.  — The  word  cattle  in  its  primary 
sense  includes  sheep,  and  it  is  used  in  that  sense  in  section  9  of  the 
act  of  June  30,  1833  (4  Stat.  729),  prohibiting  any  person  from  de- 
pasturing Indian  lands  with  "  horses,  mules  or  cattle,"  under  a  penalty 
of  $1  for  each  of  such  animala      U.  S.  t.  Mattock^  148. 

SL  Pbmal  Statutes.— Penal  statutes,  construction  of. 

GENTBAL  PAGIFIG  BAILBOAD. 
SeeTAXATiox;  Bailboads. 

GIBCUrr  COTJBT  XJ.  S. 
See  Bekoyazj  of  Sxttt. 

OmZENSHIP. 
1.  GrnzEKSHZP  at  Gommoe  Law.— By  the  common  law  a  child  bom  within 
the  allegiance  of  the  United  States,  is  bom  a  subject  therof,  without 
reference  to  the  political  status  or  condition  of  its  parents.    McKoay  t. 
CampbeUt  119. 

2.   GiTIZBNSHXP    OF    PbBSOES   BoBN  DC    ObBGON,  between  1818  AMD  1846.— 

By  article  3  of  the  conyention  of  October  20, 1818  (8  Stat.  249),  between 
the  United  States  and  Great  Britain,  it  was  agreed  that  the  Oregon  ter- 
ritory should  **  be  free  and  open  to  the  vessels,  citizens  and  subjects  of 
the  two  powers;"  which  oonyention  was  continued  in  force  until  the 
convention  of  June  15,  1846  (9  Stat  869);  Hetd,  that  during  the  period 
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of  such  joint  occupation,  the  country,  as  to  British  subjects  therein,  ma 
British  soil,  and  subject  to  the  jurisdiction  of  the  king  of  Ghreat  Britain, 
but  as  to  citizens  of  the  United  States,  it  was  Ameiioan  soil  and  subject 
to  the  jurisdiction  of  the  United  States;  and  that  a  child  bom  in  such 
territory  in  1823  of  British  subjects,  was  bom  in  the  allegiance  of  the 
king  of  Great  Britain,  and  not  that  of  the  United  States.    Id. 

3.  iHDiAif  Tribes  IwvsmDmn  OonMUMiTna. — ^The  Indian  tribes  within  Iha 

territory  of  the  United  States  are  independent  political  oommnnities, 
and  a  child  of  a  member  thereof,  though  bom  within  the  limits  of  the 
United  States,  is  not  a  citizen  thereof,  because  not  bom  subject  to  its 
jurisdiction,    id. 

4.  XIV.  Ahendmsnt,  CoMSTBucnoHOP.— The  XIV.  article  of  the  constitution 

of  the  United  States,  commonly  called  the  XIV.  Amendment,  is  only  de- 
claratory of  the  common  law  rule  on  the  subject  of  citizenship  by  birth, 
and  therefore  doesnot  include  Indians  or  others  not  bom  subject  to  the 
jurisdiction  of  the  United  States.    Id, 

6.  CmzBiisHip  or  Issus  or  a  BnirraH  Subjbot  and  Chinook  Womah. — In 
1823,  and  prior  thereto,  the, Chinook  Indians  were  an  independent 
political  community,  inhabiting  the  Oregon  territory,  at  and  near  Uie 
mouth  of  the  Columbia  river,  and  in  said  year  the  plaintiff  was  bom  at 
Fort  George  (now  Astoria)  of  a  father  who  was  an  alien  and  a  British 
subject,  and  a  mother  who  was  a  Chinook  Indian;  Sdd,  that  the  plain- 
tiff is  either  to  be  deemed  to  follow  the  condition  of  his  father,  and  con- 
sidered a  British  subject,  or  that  of  his  mother,  and  considered  a  Chinook 
Indian,  but  that  in  either  case  he  was  not  bom  a  citizen  of  the  United 
States.    Id, 

6.  XY.  AMENDiOEifr,  CoMBTBUonoN  or.— At  an  election  held  on  June  6, 1370, 
at  East  Dalles  precinct  under  the  laws  of  Oregon,  the  plaintiff  offered  to 
▼ote,  and  his  right  to  do  so  being  challenged,  offered  to  take  the  pra- 
Bcribed  oath  as  to  his  qualifications  as  an  elector,  but  the  defendant, 
then  being  one  of  the  judges  of  election  at  said  polls,  refused  to  admin- 
ister said  oath  to  the  plaintiff,  as  he  was  required  to  do  by  the  law  of  the 
State,  on  the  ground  that  plaintiff  was  not  a  citizen  of  the  United  States, 
but  a  half  breed  Indian;  BM,  that  whether  such  refusal  was  wrongful 
or  not,  under  the  State  law,  the  plaintiff  not  being  a  citizen  of  the 
United  States,  is  not  within  the  purview  or  protection  of  article  XY.  of 
the  constitution  of  the  United  States,  or  the  act  of  congress,  entitled 
"An  act  to  enforce  the  rights  of  citizens  of  the  United  States,  to  vote  in 
the  several  States  of  the  Union,  and  for  other  purposes  "  (16  Stat.  740), 
and  therefore  cannot  maintain  an  action  against  the  defendant  on  ao- 
oount  of  such  refusal,  to  recover  the  penalty  given  by  section  2  of  said 
act  of  congress.    Id, 

COIN. 

1.  JuDOMENT  roB  CoDf. — Where  the  District  Court  found  the  value  of  prop- 
erty recovered  by  the  assignee  in  bankruptcy  in  '*gold  coin,"  and  ac- 
cordingly rendered  judgment  for  coin,  the  circuit  court  refused  to  reverse 
the  judgment  on  that  ground.    Edmondson  v.  Hyde,  205. 

COLLISION. 

1..  ENoxinBEB,  NOT  LiCBNSBD. — ^Although  at  the  time  of  a  collision  the  en- 
gineer on  the  injured  boat  is  not  licensed,  this  oircumstanoe  will  not 
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prevent  a  reoovery  of  damagea  for  the  injury,  where  the  evidence  shows 
thatihe  want  of  a  Uoeosed  engineer  did  not  contribute  to  the  oolUsion. 
The  Vanoouver,  381. 

2«  GxjY  AcBOflB  ▲  Biraa. — Jl  wire  oable  laid  across  the  Wallamet  river  as  a 
guy  on  which  to  run  a  f eny  boat,  is  not  an  unlawful  obstruction  to 
navigation,  unless  it  aotuaUy  prevents  or  renders  hazardous  the  naviga- 
tion of  the  river  by  others.  Id. 

3.  Boats  PAsszxra  Each  OTHXB.^When  vessels  are  approaching  each  other 
in  what  the  pilot  rules  call  *'  the  first  situation,*'  the  boat  that  is  cross- 
ing the  bow  of  the  other  is  entitled  to  keep  its  course,  and  the  other 
should  port  its  hebn  and  pass  astern.    Id. 

COLUMBIA  BIYEB. 

1.  JuBisDioiioN  oir  Columbia  Bivxb.— The  T7.  S.  district  court  for  the  dis- 
trict of  Oregon  has  cononrrent  jurisdiction  over  the  Columbia  river.  The 
Anna  M.  SmiiU,  226. 

OOMMISSIONEB  OF  GENEBAL  LAIO)  OFFICE. 
Bee  MxnoAN  Gbahts  ;    Fubuo  Lands. 

COMMON  CABBIEB. 

1.  Cabbibb,  Whbb  Lubeb  sob  Whole  Damaob  Abibxno  7bok  Diffbbsnt 

Caitsbb.— -Where  goods  arrived  in  a  damaged  condition,  and  it  ap- 
peared that  the  damage  was  in  great  part  caused  by  the  carrier's  fault, 
but  that  damage,  to  some  exieniy  would  probably  have  been  caused  by 
perils  of  the  sea  encountered  by  the  vessel,  but  to  what  extent  the  carrier 
was  unable  to  show;  hMt  that  he  was  liable  for  the  whole.  The  Mary 
Selk  Bobaia,  1. 

2.  CoHTBAor  OP  TowAos.— ^The  oontract  to  tow  a  soow  and  her  cargo  from 

Astoria  to  the  cape  is  one  of  the  hire  of  the  carriage  or  transportation 
of  the  saone.for  a  compensation,  and  is,  tberefose,  a  bailment  of  the 
kind  denominated  JJocatio  operia  meremni  JMbandanan^  in  which  the 
master  of  the  tug  is  ^bailee,  and  responsible  for  ordinary  skill  and 
diligence.    The  Merrimae,  587. 

3.  Tva,  DfniBB  ov.-^Under  the  circumstances  of  the  employment,  with  the 

exception  of  steering  the  tow,  working  her  pump,  and  handling  her 
end  of  the  tow-line,  the  tug  »  responsible  for  the  navigation  of  both 
vessels  ;  and  her  duties  were  those  of  a  private  carrier  for  hire,  just  as 
much  as  if  she  had.  had  her  upon  her  own  deck  instead  of  astern,  at  the 
end  of  a  tow-line.     Id. 

CONFESSION  OF  JUDGMENT. 

See   JUDOMBNT. 

CONSmEBATION,  FAILUBE  OF. 
See  Fbomibsoby  Notes. 

CONSTITUTIONAL  LAW. 

1.  CoBOBBss  Mat  Authobeeb  the  PBBmEinr  to  PBomsTr  thb  Intboduo- 
KEON  OB  QvjBiTB  DTDo  ALASKA. — Cougress  had  power  to  authorize  the 
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President  to  regulate  or  prohibit  the  introdaotion  of  distilled  spirits  into 
the  district  of  Alaska,  under  penalties,  as  prescribed  bj  act  of  Jaly  27, 
1868.  (15  Stat.  241 .)  Tke  Louisa  8imp9on,  67. 
1.  Imtebooubsb  bbtwxkm  Iin>iAi7  Tbibbs  and  Pbbsomb. — Congress  has  the 
power  to  regulate  intercourse  hdioeen  Indian  tribes  and  the  members 
thereof,  and  maj  therefore  prohibit  the  traffic  in  spirituous  liquors  be- 
tween such  tribes  or  members,  within  as  well  as  without  the  limits  of 
a  State.     UnUed  Slates  t.  8hato-Mux  864. 

See  Goubt-Mabtzal,  7,  8,  10,  11,  15,  16. 

OONSTBUCTION  OP  STATUTES. 

See  Statutes  Oombtbubd. 

CONTEMPT. 

1.  Violation  of  IirjOMonoH. — ^Defendant  was  injoined  from  making  or  sell- 

ing a  patented '  *  hose  pipe  prorided  with  internal  radial  plates, "  designed 
to  straighten  the  stream  of  water  employed  in  hydraulic  mining  so  as  to 
throw  a  solid  stream.  After  the  injunction,  defendant  took  the  radial 
plates  out  of  old  worn-out  machines  sold  by  the  patentee,  inserted  them 
in  new  pipes,  and  sold  the  machines  thus  constructed:  HM,  that  this 
constitutes  a  new  machine,  and  not  merely  the  repair  of  an  old  one,  and 
is  a  Isolation  of  the  injunction.    Craig  ▼.  Fisher,  345. 

2.  Caution. — Parties  cautioned  against  experimenting  to  see  how  near  they 

can  come  to  the  violation  of  an  injunction,  and  escape  the  conse- 
quences.   Id. 

CONTBACT  AND  CONSTBTJCTION. 

1.  Bond  to  Pbtixobotb  Constbubd. — ^The  bond  given  by  Lownsdale  to  Pet- 

tigrove  upon  the  purchase  of  the  Portland  land  claim  on  September  22, 
1848,  held  not  to  be  a  covenant  on  the  part  of  Lownsdale  to  convey  the 
lots  therein  spediied  as  exempted  from  such  sale  to  Pettigrove  or  his 
grantees;  and  also  that  such  lots  are  not  included  in  the  fourth  covenant 
of  the  instrument  of  Ifarch  10,  1852,  called  the  escrow,  and  therefore 
the  title  which  Lownsdale  afterwards  acquired  to  such  lots  from  the 
United  States,  was  not  acquired  in  trust  for  Pettigrove*s  grantees  or 
their  assigns.    Lamb  v.  Fouj/An,  161. 

2.  UsAOB,  Tbust,  Eroppbl. — ^The  proof  of  usage,  and  other  matters  resting 

in  parol,  as  to  the  lots  sold  by  Pettigrove  prior  to  September  22,  1848,  is 
not  sufficient  to  impress  a  trust  upon  such  lots  in  the  hands  of  Lowns- 
dale or  his  heirs  in  favor  of  Pettigrove  or  his  grantees,  or  to  estop  said 
heirs  from  asserting  the  legal  title  derived  from  their  ancestor  as  against 
said  grantees.    Id. 

3.  Bond  not  a  Covenant  but  Condition. — ^The  bond  aforesaid  is  not  a  cove- 

nant with  any  one,  but  the  provisions  in  it  concerning  such  exempted 
lots  only  amount  to  a  condition,  which  Lownsdale  was  at  liberty  to  com- 
ply with,  and  thus  avoid  paying  the  penalty  thereof,  or  disregard  and 
pay  such  penalty;  and  that  his  heirs  having  since  purchased  said  bond 
from  the  owner  and  obligee  therein — ^Pettigrove — ^it  is  no  longer  of  any 
force  or  effect  as  to  any  one. — ^Per  Dbadt,  J.    Id. 

4.  SAXB.-If  such  bond  could  be  construed  to  contain  a  covenant  by  Lowns- 
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dale  to  makd  title  to  Pettigrove,  neither  Yanghn  nor  his  grantors  could 
rightfully  claim  any  interest  in  said  lots  under  it,  because  they  were 
neither  parties  nor  privies  to  such  ooyenant.    Id. 

5.  Tbust  bt  FABOL.~At  the  date  of  such  bond,  neither  Lownsdale  nor  Petti- 

groTe  had  any  interest  in  the  lots  in  question,  and  therefore  could  not 
impress  a  trust  upon  them  in  favor  of  any  one ;  and  that  such  trust 
could  not  have  been  created  by  parol,  even  if  the  legal  title  had  been  in 
the  parties.     Id. 

6.  Fourth  Ooyinant  or  Escbow. — ^The  lots  sold  by  Pettigrove  are  not  in- 

cluded in  the  terms  of  the  fourth  covenant  of  the  escrow,  and  it  is  man- 
ifest that  it  was  not  the  intention  of  the  parties  to  that  instrument 
that  they  should  be,  from  the  fact  that  the  tract  allotted  to  Lownsdale 
in  the  partition  under  the  escrow  includes  all  such  lots.    Id. 

7.  Wbittbn  Oohtbaotb,  how  Gomstbubd. — ^Written  contracts  should  be  con- 

strued in  view  of  the  circumstances  and  condition  of  things  in  which 
they  originated,    titarr  v.  8tark^  604. 

8.  SuBSEQUXNT  AoiB  OF  THE  Pabxibs,  tending  to  show  the  construction  put 

upon  the  contract  by  the  parties  themselves,  may,  also,  be  considered 
where  the  meaning  is  doubtful.    Id. 

9.  Covenant  Gonstbubd. — Lownsdale,  Coi&n  and  Chapman  claimed  to  be 

owners  of  the  Portland  land  claim,  being  a  possessory  claim  on  the 
public  lands  of  six  hundred  and  forty  acres,  upon  which  the  city  of 
Portland  was  laid  out,  CofELn  and  Chapman  deriving  their  interest 
through  conveyances  from  Lownsdale.  Stark  claimed  to  own  an  un- 
divided half  of  said  land  claim.  Lownsdale  and  Stark,  at  San  IiVan- 
Cisco,  entered  into  an  agreement,  dated  March  1,  1850,  to  settle  their 
conflicting  claims,  by  which  Lownsdale,  with  specified  exceptions  of 
sales  made  before  the  first  of  January  previous,  which  were  confirmed, 
conveyed  to  Stark  all  his  interest  in  the  part  lying  north,  and  Stark  to 
Lownsdale  all  his  interest  to  the  part  lying  south,  of  a  certain  line.  The 
instrument  executed  contained  a  covenant,  that  in  case  "any  person  or 
persons,'*  holding  interests  under  Lownsdale,  with  certain  exceptions, 
"shall  refuse  to  ratify  and  confirm"  this  agreement,  then  the  agreement 
might  be  canceled,  at  the  option  of  Stark,  within  six  months:  Held, 
that  CofELn  and  Chapman  were  embraced  in  the  terms  of  this  covenant, 
and  that  the  object  was,  in  this  mode,  to  make  them  substantially 
parties  to  the  agreement,  and,  as  such,  to  secure  their  assent  thereto.  Jd 

10.  CoNTBAOi  CoNSTBUBD.— The  ssid  indenture,  between  Lownsdale  and  Stark 

dated  March  1,  1850,  ratified  and  confirmed  certain  sales  made  by  each 
prior  to  January  1,  1850.  Coffin,  Chapman  and  Lownsdale  (the  latter 
acting  by  Chapman,  his  attorney  in  fact),  had  made  other  dispositions 
of  property  subsequent  to  January  1,  and  prior  to  April  13,  1850,  at 
which  latter  date  Coffin  and  Chapman  first  had  notice  of  said  comprom- 
ise. Coffin  and  Chapman  indorsed,  on  said  compromise  agreement,  an 
instrument  in  writing,  by  which  they  "ratify  and  confirm  "  the  same, 
with  a  modifying  or  further  clause,  "hereby  placing  the  disposition  of 
property,  up  to  notice  of  said  adjustment,  upon  the  same  footing  with 
dispositions  of  property  before  the  first  of  January  last,"  under  which 
instrument  Couch,  in  the  name  of,  and  as  attorney  for,  Stark,  indorsed 
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and  executed  an  inatniment,  as  foUows:  "I.  ratify  the  aboTe  agree- 
ment, 80  far  as  my  interest  ia  concerned,  in  said  property:"  Held,  that 
these  last  two  inatmments  constituted  a  modification  of  the  said  original 
indenture  between  Lownsdale  and  fitark^  ao  as  to  ratify  and  confirm,  on 
the  part  of  Stark,  to  the  extent  of  his  interest,  all  dispositiona  of  lots 
made  by  Ooffln,  Chapman  and  Lownadale,  through  OoiBn  and  Chapman, 
during  Lownadale'a  absence  in  San  Fmanoisoo,  &rom  January  first  to 
April  13, 1850,  and  to  ratify  and  confirm  said  contract,  as  so  modified 
by  the  parties  in  interest.    Id, 

11.  A  PowxB  OP  Atiosnct  to  Coucb,  authorising  him  *'to  do  any  and  all  acts 

during  my  (Stark's)  temporary  absence,  which  I  might  myself  do  were 
I  personally  present,"  together  with  accompanying  letter  of  instructions 
to  settle  the  dii&culty  about  his  undivided  half,  are  sufiknent  authority 
to  Couch  to  make  said  modification,  under  the  circumstances  shown  in 
the  case.    id. 

12.  A  Bbvocation  of  ▲  Powib  is  not  necessarily  implied  from  a  subsequent 
power  to  another  party  to  do  the  same  thing.  When  the  second  power 
is  not  absolutely  inconsistent  with  the  first,  the  question  whether  it 
was  intended  to  revoke  the  other  must  be  determined  by  the  circumstan- 
ces of  the  case.     Id. 

13.  Adoption  and  Batxfioaxion. — After  the  modification  of  said  contract  each 
party  occupied  the  part  released  to  him  without  objection  from  the  other, 
and  without  claim  to  the  part  released  by  himselfi  and  peiiormed  many 
other  acts  consistent  with  a  recognition  of  the  validity  of  said  modified 
agreement,  and  inconsistent  with  any  other  view:  Sdd,  that  said  sub- 
sequent acts  of  Stark  constitute  an  adoption  and  ratification  of  the  acts 
of  Couch,  as  his  attorney;  and  that  the  equitable  title  to  his  interest  in 
the  said  lots,  sold  between  Januaiy  Ist  and  April  19th,  by  virtue  of  the 
said  several  transactions,  passed  to  the  grantees  of  OoflSn,  Chapman  and 
Lownsdale.     id. 

14.  Cam  mot  Batift  im  Past. — ^A  party  can  not  adopt  that  part  of  an 
agreement  made  on  his  behalf,  without  authority,  which  is  beneficial  to 
himself,  and  repudiate  the  part  which  is  beneficial  to  the  other  party.  Id 

See  Bill  of  Ladino,  1,  2;  Ooicxom  Camoxb,  2,  3. 

COBPOBATIONS. 

1.  Tbamsfxb  of  Stock  Limited  bt  Bt-Lawb. — ^A  corporation,  organized  under 
a  staiate  which  authorizes  it  to  make  by-laws  for  *'the  management  of 
its  property,  the  regulation  of  its  aflEairs,"  and  **the  transfer  of  its 
stock,"  and,  further  provides,  that  the  stock  of  the  company  ** shall  be 
transferable  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  the 
company,"  has  power  to  make  a  by-law,  providing  that  no  transfer  of 
stock  shall  be  made  upon  the  books  of  the  corporation,  until  after  the 
payment  of  all  indebtedness  to  the  corporation  due  firom  the  person  in 
whose  name  the  stock  stands  on  its  books.  P0ndergtui  v.  3%e  Bank  of 
SiochUm,  108. 

COSTS. 

1.  Costs,  Pbimtiro  Evipkmor.— The  expenses  of  printing  testimony  for  the 
convenience  of  the  Court,  cannot  be  taxed  as  costs  against  the  losing 
party.    Spaulding  v.  Tuoker,  60. 
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2.  Costs  or  Witnxbbsb  Yolxtntabilt  Atteztdino  Tbxaij. — ^The  losing  party 

cannot  be  taied  with  the  traTelling  fees  of  witnesses,  residing  either 
within,  or  beyond,  the  rea<di  ol  a  snbpena,  who  Tolontazily  attend  the 
trial,  at  the  reqnest  of  the  prevailing  party.  -  id* 

3.  Ib. — CousT  ov  Chamosbt  mat  Alziow  Ezp9NSIS.-^A  Oonrt  of  Ohancery 

may  include  in  its  decree,  expenses  inourred  in  obtaining  necessary 
testimony,  other  than  snch  items  as  are  mentioned  in  the  act  of  congress 
of  1853,  regolating  fees  and  costs.    Id. 

4.  Ib. — WrrNXSBis  YoLUKTABiXii  ATTXvniNO  oh  SnPuiiAnoN   or  Pabtibb. 

Where  the  parties  to  a  chancery  suit,  pending  in  the  United  States  Cir- 
cuit Court,  for  the  district  of  California,  for  their  mutual  convenience, 
entered  into  an  agreement  to  take  the  testimony  of  witnesses  for  both 
parties  residing  in  Vermont  and  New  Hampshire,  before  a  commissioner 
in  the  city  of  New  York,  without  the  formality  of  a  commission,  and 
numerous  witnesses  on  both  sides  voluntarily  attended,  and  were  ex- 
amined, the  court  allowed  the  prevailing  party  a  reasonable  compensa- 
tion for  the  travelling  expenses  of  his  witnesses  so  attending,  and 
adopted  the  amount  fixed  by  the  aot  of  1853,  aa  the  measure  of  the 
compensation,    id. 

5.  Cost  op  EKTOBOiNa  Mobtoaob  in  Bamxbuptct.-«A  mortgagee  of  real  es- 

tate of  a  bankrupt  offered  to  take  the  mortgaged  property  in  satisfaction 
of  his  debt.  The  assignee  in  bankruptcy  and  the  court  declined  the 
proposition  with  the  hope  of  realizing  a  larger  amount.  The  court  then 
ordered  the  mortgaged  property  to  be  sold,  and  the  mortgage  debt  to 
be  paid  out  of  the  proceeds,  giving  the  mortgagee  a  right  to  bid  at  the 
sale.  The  mortgagee  bid  in  the  property  at  a  sum  less  than  the  mort- 
gage debt  and  interest:  Hdd,  that  the  district  court  did  not  err  in  requir- 
ing the  mortgagee  to  pay  the  costs  and  expenses  of  the  sale  out  of  the 
amount  bid.    In  re  JSllerhorstf  219. 

6.  Costs. — Section  thirty-four  of  the  judiciary  act  (1  stat.  92)  adopts  as  **  rules 

of  decision  "  the  law  of  the  State  regulating  costs  in  the  trial  of  common 
law  actions  in  the  United  States  courts,  unless  otherwise  provided.  Sth- 
ridge  v.  Jackson^  598. 

7.  Samb, — Section  twenty  of  the  fee  aot  (10  stat.  161)  speeifies  what  items 

of  cost  may  be  taxed  in  favor  of  the  prevailing  party  in  cases  where,  by 
the  law  of  the  State,  such  party  is  entitled  to  recover  costs,  and  not  oth- 
erwise, and  impliedly  denies  costs  to  the  losing  party  in  any  case,  and, 
therefore,  section  five  hundred  and  forty-one  of  the  Oregon  code,  which 
gives  costs,  of  course,  to  the  defendant,  when  the  plaintifif  is  not  entitled 
to  them,  does  not  apply  to  actions  in  the  United  States  courts.    Id. 

Bee  Babkbuftox,  22, 

COUNSEL  AND  COUNSEL  FEES. 

• 

1.  AiTOBNBT  HAS  ExoLusxvB  CoMTBOL  OF  SuiT. — ^Thc  Attorney  of  a  party  has 

the  exclusive  control  of  the  conduct  and  management  of  a  suit,  and 
neither  the  party  nor  his  agent  or  attorney  in  fact  has  authority  to  sign 
a  stipulation  for  a  continuance.    I^ightingaie  y.  0.  C.  B.  Co.f  338. 

2.  CotTNSBL — ^AuTHOBirr  OF. — Counsel  in  a  suit  is  not  authorized  to  represent 

his  client  except  in  the  argument  or  hearing  before  the  court.    Id. 
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3.  Pbihtkd  Siqh atctbi. — ^A  printed  name  of  ooanse]  is  not  his  eignatnre.  Id. 

4.  Ck)i7NBBL  Fbi  as  CosiB. — ^Where  seryioes  of  oonnsel  are  rendered  for  the 

benefit  of  a  special  fund  of  a  class  of  creditors,  and  in  opposition  to  the 
interests  of  the  general  creditors,  a  oonnsel  fee  will  not  be  allowed  oat 
of  the  general  fond  in  excess  of  the  statutory  allowance  of  twenty 
dollars.    In  re  Hope  Mining  Co,,  361. 

GOUBT-MABTIAL. 

1.  &EtrnatcB  of  Goust-maxtiai.,  Evfiot  op  whsh  Bbtxhsid.— Where,  by 

the  sentence  of  a  ooari-martial,  a  soldier  is  discharged  from  the  sernoe 
before  the  expiration  of  his  term  of  enlistment,  and  soch  sentence  is 
afterward  set  aside  as  noU  and  yoid,  the  stains  of  sach  soldier  is  not  af- 
fected in  any  way  by  sach  sentence,  and  he  is  deemed  to  have  been  in 
the  service  all  the  time  between  the  sentence  and  the  order  setting  it 
aside.    In  re  Bird,  33. 

2.  Tbiaii  of  Soloixb,  When  mat  Takb  Pijicb. — Under  article  of  war  88,  it 

appears  that  a  soldier  may  be  arrested  and  tried  after  the  expiration  of 
his  term  of  service  for  a  military  offense  committed  dazing  snch  term  of 
service,  so  that  the  order  for  the  court-martial  is  issaed  within  two  years 
from  the  conmiission  of  sach  offense.    Id, 

8.  Same. — ^In  any  view  of  the  matter,  a  soldier  may  be  held  for  trial  after 
the  term  of  his  enlistment,  by  military  authority,  if  arrested  for  the 
offense  before  the  expiration  of  his  term  of  service,    id. 

4.  DiBOHABOE  OF  SoLDiBB,  EmoT  OF. — The  petitioner,  while  in  fact  dis- 

charged from  the  army,  but  before  the  expiration  of  his  term  of  enlist- 
ment, having  committed  a  homicide,  might  be  arrested  and  held  for 
trial  therefor  by  the  military  authority — the  discharge  being  afterward 
set  aside  as  null  and  void,  and  the  petitioner  being  at  the  time  a  soldier 
dejurt.    Id, 

5.  F*^«^«  CoBPUs. — ^When  it  appears  on  the  return  to  a  writ  of  habeas  eorpuB 

that  the  petitioner  is  held  for  trial  by  a  naval  Court-martial,  for  offenses 
charged  to  have  been  committed  while  in  the  naval  service,  the  only 
questions  to  be  determined  are,  whether  the  said  court  has  jurisdiction 
to  try  the  petitioner  for  the  offenses  charged;  and  is  it  proceeding  rega- 
larly  in  the  exercise  of  that  jurisdiction?    In  re  Bogari,  396. 

6.  JnusDicmoM  Dbfimxd.  —  The  power  to  hear  and  determine  a  cause  is 

jurisdiction.  The  distinction  between  jurisdiction  and  its  exercise 
pointed  out.    Id, 

7.  Naval  Goxtbtb-Mabtiaij  Gomutitutional. — Gongress  has  power  under  the 

constitution  to  provide  for  the  trial  and  punishment  of  offenses  com- 
mitted in  the  naval  service  by  courts-martial,  without  indictment  or  the 
intervention  of  a  jury.    Id. 

8.  GoRBirrnTioN— ;FiFTH  Aksnbhekt*— The  power  of  congress  to  provide 

for  the  government  of  the  land  and  naval  forces  is  not  affected  or 
limited  by  the  fifth,  or  any  other  amendment.    Id, 

9.  JuBiBDioiiON   IN  Tdcb  OF  PsACE. — ^That  branch  of  jurisdiction  under 

military  law  given  in  the  acts  of  congress  prescribing  rules  and  artidea 
of  war,  or  otherwise  providing  for  the  government  of  the  national 
forces,  may  be  exercised  ".in  peace  and  war."    Id, 
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10.  Fifth  Amendment—"  Actual  Sebtigb."— Theolause  in  the  fifth  amend- 

ment to  the  constitntion,  *'when  in  actual  Bervice  in  time  of  war,"  has 
no  reference  to  the  regular  army,  or  the  navy,  but  refers  only  to  the 
militia.    Id, 

11.  Same,  '*  Case*'  Defined. — An  offense  committed  by  a  party  while  actu- 

ally in  the  naval  service,  is  a  "  case  arising  in  the  naviJ  forces,"  within 
the  meaning  of  these  terms,  as  used  in  the  fifth  amendment  to  the 
constitution;  and  congress  has  power  to  authorize  the  trial  for  such  an 
offense  by  a  court-martial,  upon  proceedings  commenced  after  the  con- 
nection with  the  service  of  the  party  charged  has  been  severed.    Id, 

12.  A  Patmasteb's  Glebe  on  duty  in  the  navy  is  a  person  '4n  the  naval 

forces  of  the  United  States,"  within  the  meaning  of  those  terms  as  used 
in  the  act  of  congress  of  March  2,  1863  (12  Stat.  696,  sec.  1),  and 
amenable  to  the  criminal  jurisdiction  provided  for  in  the  act.    Id, 

13.  Abbest  afteb  Dischaboe. — Under  the  second  section  of  said  act,  a  party 

charged  with  embezzlement  under  said  act,  committed  while  employed 
in  the  naval  service,  and  afterward  dismissed  or  discharged,  is  liable 
to  be  arrested  and  tried  by  a  court-martial,  in  the  same  manner  as  if  he 
had  not  been  dismissed  or  discharged.    Id, 

14.  A  FoBMEB  Conviction  and  the  Statttte  of  Limitations  are  matters  of 

defense  on  the  merits,  which  must  be  investigated  in  the  exercise  of 
jurisdiction,  and  not  facts  upon  which  the  jurisdiction  to  hear  and  de- 
termine the  charge  depends.  These  matters  cannot  be  inquired  into  on 
a  petition  for  discharge  on  habeas  corpus.    Id, 

15.  Abitse  of  PowEB.~The  fact  that  power  wherever  lodged  may  be  abused 

furnishes  no  solid  objection  against  its  exercise,  and  no  just  inference 
against  its  existence.    Id, 

16.  A  Ooubt-Mabtial  is  a  lawful  tribunal  existing  under  the  constitution 

and  acts  of  congress,  and  is  supreme  while  acting  within  the  sphere  of 
its  exclusive  jurisdiction.    Id, 

CBIMINAL  LAW. 

1.  Liability  of  Masteb  fob  Violence  of  his  Offioebs. — ^It  is  as  much 

the  duty  of  the  master  to  restrain  the  violence  of  his  officers  as  to  re- 
press the  insubordination  of  the  men.  If  he  fails  to  exert  his  authority 
with  vigor  and  effect  for  the  protection  of  the  men,  he  will  be  held  re- 
sponsible in  damages.    Anderson  v.  Ross^  91. 

2.  The  wobd  Cattle  includes  Sheep. — ^The  word  cattle  in  its  primary 

sense  includes  sheep,  and  it  is  used  in  that  sense  in  section  9  of  the 
act  of  June  30, 1833,  (4  Stat.  729),  prohibiting  any  person  from  de- 
pasturing Indian  lands  with  ''horses,  mules  or  cattle,"  under  a  penalty 
of  $1  for  each  of  such  animals.     U,  3,  v.  Mattoek,  148. 

3.  Penal  Statutes. — ^Penal  Statutes,  construction  of.    Id, 

4.  Indictment — Sufficienct  of. — An  indictment  which  charges  the  defend 
ant  with  carrying  on  the  business  of  a  wholesale  ]iquor  dealer  without 
the  payment  of  a  special  tax  therefor,  at  a  certain  place,  continuously, 
between  certain  dates,  is  sufficient  without  stating  the  means  or  circum- 
stances by  which  tie  became  such  dealer.     IT,  8,  v.  Page,  353. 
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5.  1  Sawyisb,  507,  Ajtzbickd. — ^The  mle  npon  this  sabject  laid  down  in  Urn- 

ted  States  T.  Hovoard,  1  Sawyer,  607,  affirmed.    Id. 

6.  Imdictmknt— Counsel  and  Adtiok.  —  An  allegation  that  the  defendant 

offered  a  party  $2.50  to  yote,  is  equivalent  to  an  allegation  that  he  coon- 
seled  and  advised  such  party  to  vote.     U.  S.  v.  Hendrict  476. 

7.  Samb — Two  Counts. — Allegations  in  the  first  count  in  an  indictment  may 

be  adopted  in  the  second  one  by  referring  to  them ;  and  the  words 
"  said  Johnson*'  in  a  second  count  indicate  the  Johnson  mentioned  and 
described  in  the  first  coant,  including  his  status  or  condition  as  therein 
stated,  with  reference  to  the  charge  made  in  the  indictment.    Id. 

8.  Indictment — Illeqal  YoTiNa. — An  allegation  that  a  party  claimed  a  right 

to  vote  at  an  election,  is  not  equivalent  to  an  allegation  that  such  party 
is  a  qualified  voter.     U.  S.  v.  Hendric,  479. 

9.  Indictment,   Afcienier.— An  allegation  that    the    defendant    knowingly 

offered  to  give  O.  a  bribe  to  vote,  the  said  O.  being  then  under  twenty- 
one  years  of  age,  held  to  mean  that  the  defendant  knew  O.  was  under 
age  when  he  offered  him  the  bribe.     XT.  8.  t.  O^NeiU,  481. 

10.  Indictment,  Knowledge  of  the  Coubt. — ^The  court  takes  notice  that 

the  State  of  Oregon  is  a  representative  and  judicial  district  of  the  United 
States.     U.  S.  v.  Johnson,  482. 

11.  Same,  At,  Sionifioation  of. — An  allegation  that  an  election  was  held  at 

East  Portland  precinct,  equivalent,  under  the  circumstances,  to  one 
that  an  election  was  held  in  such  precinct.    Id, 

12.  Avsbment  that  Election  Held. — An  averment  that  an  election  was 

held  in  a  certain  precinct  on  the  day  prescribed  for  holding  such  elec- 
tion is  sufficient,  it  being  presumed,  under  the  circumstances,  that  such 
election  was  legal.    Id, 
14.  Cebtaintt. —  Sembkf  that  an  allegation  that  defendant  gave  B.  $2  50 
to  vote  at  said  election,  is  sufficiently  certain.    Id. 

See  Alaska,  Indians;  Gband  Jubt. 

CUSTOM. 
See  Usage. 

DAMAGES. 

1.  Cabbies,  When  Liable  fob  Whole  Damage  Abising  fbom  Diffebbnt 

Causes. — ^Where  goods  arrived  in  a  damaged  condition,  and  it  ap- 
peared that  the  damage  was  in  great  part  caused  by  the  carrier's  fault, 
but  that  damage,  to  some  extent,  would  probably  have  been  caused  by 
perils  of  the  sea  encountered  by  the  vessel,  but  to  what  extent  the  carrier 
was  unable  to  show :  Held,  that  he  was  liable  for  the  whole.  Speyer  v. 
The  Mary  BeUe  Roberta,  1, 

2.  Measube  of  Damages. — The  rule  which  restricts  damages  to  such  as 

may  reasonably  be  supposed  to  have  been  contemplated  by  the  parties, 
has  no  application  to  cases  of  tort.    Bovoas  v.  Fioneer  Tow  Xine,  21. 

See  Negligence,  2. 

DEBTOR  AND  CHEDITOB. 

.    OOMPBOMIBE  WITH    CbEDITOBS    AVOIDED  BT    FaLSB  BbFBBBENTATIONS.  — A 

debtor  who  seeks  a  compromise  with  his  creditors  must  act  in  good 
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faith,  and  if  he  induce  hie  creditors  to  agree  to  his  discharge  by  false 
representations  or  fraxtdalent  conceahnents,  the  agreement  is  void.  El- 
felt  V.  SnoWf  94. 

2.  Debtob  Besponsiblb  tob  Acts  op  his  Aoeitt. — Snch  debtor  is  responsible 

for  the  false  representations  or  concealments  of  his  agent,  though  inno- 
cently made,  and  without  his  knowledge— if  the  debtor  was  aware  of  the 
real  state  of  the  facts  at  the  time.    Id. 

3.  Composition  Dkbd,  what  will  Avoid. — At  the  time  of  payment  under  a 

composition  deed,  plaintiffs,  in  pursuance  of  a  previous  arrangement, 
received  a  sum  of  money  from  the  debtor,  without  the  knowledge  of  the 
other  creditors,  in  excess  of  the  sum  stipulated  in  the  deed:  Heldt  that 
in  an  action  by  the  plaintiffs  against  the  debtor  upon  the  original  obli- 
gation, upon  the  ground  that  the  composition  deed  was  fraudulently 
procured  by  the  latter,  the  acceptance  of  such  sum  of  money  is  not  a  bar 
to  the  action.    Id. 

4.  Samb. — When  a  debtor  represents  that  he  will  have  "some  means"  left 

after  paying  his  creditors  forty-five  cents  on  the  dollar,  it  is  not  to  be 
presumed  that  such  expression  was  understood  by  the  creditors  as  mean- 
ing that  the  debtor  would  have  more  "means"  by  half  than  he  was 
paying  his  creditors.    Id, 

DELIVEBY. 

1.  Goods  in  Bonded  Wabkhousb  in  Possession  of  U.  S. — Deliveby. — Goods 
in  a  United  States  bonded  warehouse,  and  on  which  the  duties  have  not 
been  paid,  are  in  the  possession  of  the  United  States,  and  an  order  by 
their  owner  and  vendor  for  their  delivery  by  the  warehouseman  to  the 
vendee,  even  though  presented  to,  and  accepted  by,  the  warehouseman, 
will  not  be  good  as  a  constructive  or  symbolical  delivery,  nor  constitute 
a  receipt  or  acceptance  of  the  goods  sufficient  to  satisfy  the  statute  of 
frauds.    In  re  Clifford,  428. 

DEPOSITION. 

1.  Objbotionb  to  Evidenob,  when  to  be  Taken.— When  evidence  has  been 
taken  on  commission,  the  interrogatories  of  which  were  settled  before 
the  judge  without  objection,  and  the  testimony  was  directly  responsive 
to  such  interrogatories,  whether  it  is  not  too  late,  at  the  hearing  and, 
after  publication  of  the  depositions,  to  object  that  such  evidence  is  in- 
admissible.   Qu.?    The  Star  of  Hope,  U, 

DICTA. 

1.  Obiteb  Diota,  What  Not. — When  the  record  fairly  presents  two  points 
upon  the  merits  in  a  case,  upon  either  of  which  the  appellate  court  might 
rest  its  decision,  and  the  court  actually  decides  both,  without  indicating 
that  it  is  intended  to  rest  the  judgment  upon  one  rather  than  on  the 
other,  the  decision  upon  neither  can  be  regarded  as  obUer,  Starr  v. 
Stark,  604. 

DISQUALIFICATION  OF  JUDGE. 
See  Judge,  Disqualification. 

DISTILLED  SPIBITS. 
See  Alaska. 
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DIVORCE. 
Bee  HuBBAKP  ind  Wifb. 

DONATION  ACT. 

1.  Gbant  bt  Donation  Act. — ^A  settler  on  the  public  lands  under  the  dona- 

tion act  (9  Stat.  477),  had  a  present  grant  by  force  and  operation  of  sneh 
act  from  the  date  of  his  settlement,  unless  such  settlement  preceded  in 
point  of  time  the  passage  of  the  act,  in  which  case  the  grant  took  effect 
from  the  date  thereof,  and  not  before.    MUner  ▼.  Vaughn^  269. 

2.  Childben  of  Sitilkb,  when  takb  bt  Pobghase. — Where  a  settler  under 

section  4  of  said  act  dies  intestate,  after  complying  with  the  act,  and 
before  the  issue  of  patent,  his  estate  in  the  land  terminates,  and  the  re- 
mainder at  once  Tests  in  his  children,  by  purchase  as  the  donees  of  the 
United  States,  and  not  by  descent  as  the  heirs  of  such  settler.    Id. 

8.  Limitation  aoaimbt  Sbttlbb  undbb  Donation  Act. — A  settler  under  said 

act  is  seized,  at  the  date  of  his  settlement,  of  a  conditional  fee  in  the 
land  settled  upon,  and  thereafter  his  right  to  the  possession  is  not  barred 
by  lapse  of  time,  unless  it  appears  that  the  party  claiming  the  benefit  of 
such  bar,  either  by  himself  or  in  connection  with  others  with  whom  he 
is  in  privity,  has  actually  occupied  the  premises  adyersely  to  the  title  of 
such  settler,  continuously  for  the  period  of  twenty  years  subsequent  to 
such  seizin.    Id. 

4.  Title  undeb  Donation  Act.— The  title  of  such  settler  does  not  take  effect 

by  relation,  prior  to  the  passage  of  the  donation  act.    Id. 

5.  '*  Settlement  "  unpeb  Donation  Act. — ^A  "settlement "  under  the  dona- 

tion act  (9  Stat.  497),  consisted  of  the  selection  and  occupation  of  a 
particular  tract  of  the  public  lands  with  intent  to  acquire  the  same,  and 
due  notice  thereof  to  the  surveyor-general  or  other  proper  officer;  but 
when  such  notice  was  given,  it  related  back  to  the  commencement  of 
such  occupation,  unless  the  same  was  prior  to  the  passage  of  the  act. 
FUtpairick  y.  Dubois,  434. 

6.  Gbant,  Conditionb  Subsequent  and  Pbboedent  Tbebbto. — ^The  donation 

act  was  a  present  grant  to  the  settler  thereunder,  but  the  completion  of  a 
'*  settlement "  upon  the  tract  claimed  was  a  condition  precedent  to  the 
vesting  of  any  estate  or  interest  in  the  land,  in  such  settler,    id. 

8.    DrVOBCE  ATTEB  SETTLEMENT,   BUT  PBIOB    TO  NoTDlOATION. — From    June» 

1845,  until  March,  1851,  Dubois  and  wife  occupied  a  land  claim;  in  June 
1852,  Dubois  obtained  a  divorce  from  his  wife,  and  in  September  of 
the  same  year  notified  and  proved  up  on  such  land  claim,  and  subse- 
quently obtained  a  patent  for  three  hundred  and  twenty  acres  thereof: 
Heidf  That  no  right  or  interest  in  said  land  had  vested  in  Dubois  or  his 
wife  at  the  date  of  the  divorce,  and  that  thereafter  Dubois  was  only  en. 
titled  to  claim  and  take  a  donation  as  a  single  man,  and  that  his  former 
wife  was  not  entitled  to  any  share  or  part  thereof.    Id. 

9.  Donation  Act — Coffin's  Addition. — The  possession  of  the  occupant  of 

a  lot  in  Coffin's  addition  to  Portland  was  not  adverse  to  the  title  of  Cof- 
fin prior  to  the  passage  of  the  donation  act,  because  the  legal  title  of  the 
latter  did  not  accrue  until  that  time.    Shvffleton  v.  Ndaon,  540. 

10.  Vendee's  Possession  mat  be  Advsbse.— The  purchaser  of  a  lot  in  the 
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Addition  aforesaid  from  Coffin  and  Lownadale,  by  a  quit-claim  deed  of 
Jane  25, 1850,  with  a  covenant  to  convey  the  legal  title  to  said  purchaser 
when  the  same  should  be  acquired  from  the  United  States,  did  not  hold 
the  same  in  subordination  to  said  CJoffin's  title  under  the  donation  act 
after  the  passage  of  the  same,  but  the  conditions  of  said  sale  being  per- 
formed, so  far  as  said  purchaser  was  concerned,  thereafter  his  posses- 
sion might  become  adverse  to  said  Ooffin's,  and  in  the  absence  of  proof 
to  the  contrary,  should  be  presumed  to  be  so.    Id, 

11.  Covenant  Comstbubd.— Lownsdale,  Coffin  and  Chapman  claimed  to  be 

owners  of  the  Portland  land  claim,  being  a  possessory  claim  on  the  pub- 
lic lands  of  six  hundred  and  forty  acres,  upon  whidi  the  city  of  Port- 
land was  laid  out,  Coffin  and  Chapman  deriving  their  interest  through 
conveyances  from  Lownsdale.  Stark  claimed  to  own  an  undivided  half 
of  said  land  claim.  Lownsdale  and  Stark,  at  San  Francisco,  entered 
into  an  agreement,  dated  March  1, 1850,  to  settle  their  conflicting  claims, 
by  which  Lownsdale,  with  specified  exceptions  of  sales  made  before  the 
first  of  January  previous,  which  were  confirmed,  conveyed  to  Stark  all 
his  interest  in  the  part  lying  north,  and  Stark  to  Lownsdale  all  his  inter- 
est to  the  part  lying  south,  of  a  certain  line.  The  instrument  executed 
contained  a  covenant,  that  in  case  '*  any  person  or  persons,"  holding 
interests  under  Lownsdale,  with  certain  exceptions,  "  shall  refuse  to 
ratify  and  confirm  this  agreement,  then  the  agreement  might  be  canceled, 
at  the  option  of  Stark,  within  six  months:"  Hdd,  That  Coffin  and 
Chapman  were  embraced  in  the  terms  of  this  covenant,  and  that  the 
object  was,  in  this  mode,  to  make  them  substantially  parties  to  the  agree- 
ment, and,  as  such,  to  secure  their  assent  thereto.    Starr  v.  Stark,  604. 

12.  CoNTBAOi  CoNSTBUBD. — The  Said  indenture  between  Lownsdale   and 

Stark,  dated  March  1, 1850,  ratified  and  confirmed  certain  sales  made  by 
each  prior  to  Januaxy  1,  1850.  Coffin,  Chapman  and  Lownsdale  (the 
latter  acting  by  Chapman,  his  attorney  in  fact),  had  made  other  disposi- 
tions of  property  subsequent  to  January  1,  and  prior  to  April  13, 1850,  at 
which  date  Coffin  and  Chapman  first  had  notice  of  said  compromise. 
Coffin  and  Chapman  indorsed,  on  said  compromise  agreement,  an  in- 
strument in  writing,  by  which  they  *'  ratify  and  confirm  "  the  same,  witL 
a  modifying  or  further  clause,  *' hereby  placing  the  disposition  of  prop- 
erty, up  to  notice  of  said  adjustment,  upon  the  same  footing  with  dis- 
positions of  property  before  the  first  of  January  last,"  under  which  in- 
strument. Couch,  in  the  name  of,  and  as  attorney  for  Stark,  indorsed 
and  executed  an  instrument  as  follows:  "I  ratify  the  above  agreement 
so  far  as  my  interest  is  concerned,  in  said  property;"  Held,  that  these 
last  two  instruments  constituted  a  modification  of  the  said  original  in- 
denture betwe<>n  Lownsdale  and  Stark,  so  as  to  ratify  and  confirm,  on 
the  part  of  Stark,  to  the  extent  of  his  interest,  all  dispositious  of  lots 
made  by  Coffin,  Chapman  and  Lownsdale,  through  Coffin  and  Chap- 
man, during  Lownsdale's  absence  in  San  Francisco,  from  January  1  to 
April  13,  1850,  and  to  ratify  and  confirm  said  contract,  as  so  modified  by 
the  parties  in  interest.    Id. 

13.  Equitabub  Ttelb  Undbb  Donation  Act. — Where  a  donee,    under  the 

** donation  act"  of  September  27,  1850,  subsequent  to  the  initiation  of 
the  four  years'  possession  required  by  the  act  to  entitle  him  to  a  patent, 
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which  is  afterward  ripened  into  a  legal  title  by  the  issne  of  the  patent, 
and  before  the  passage  of  the  said  act  has  conveyed  all  his  right,  title 
and  interest,  together  with  the  possession  in  and  to  a  portion  of  the 
lands  BO  possessed  and  claimed  by  him,  without  oovenants  for  farther 
conyeyance,  or  by  quitclaim  deed,  and  said  land  is  thereafter  possessed 
and  oocnpied  by  his  grantee,  snch  conyeyance  is  recognized  and  pro- 
tected by  said  donation  act,  and  the  equitable  interest  in  the  land  so 
conveyed  passes  to  his  said  grantee;  and  a  court  of  equity  will  enforce 
the  equity  by  compelling  such  donee  to  convey  the  legal  title  vested  in 
him  by  the  patent  subsequently  issued.    Id. 

EASEMENTS. 
See  Wateb  Coubsis  and  Watib  Bights. 

EQUITY. 

1.  Pabties. — Persons  cannot  be  made  parties  to  a  bill  in  equity  in  the 

United  States  courts  by  designating  them  by  a  fictitious  na^e  in  the  in- 
troductory part  of  the  bill,  and  in  the  prayer  for  process.    K.  8,  M.  Co. 
•  v.  i>ay,  46S. 

2.  Subpoena,  Sbbvioe  of. — A  service  of  subpoena  upon  persons  so  designated 

is  void,  and  will  be  set  aside.    Id, 

3.  Appeabanok. — An  appearance  does  not  cure  such  defects  in  the  writ  and 

its  serdce,  or  make  such  persons  parties  on  the  record.    Id, 

4.  Equttablb    Tftlb  Undeb  Donation  Act. — ^Where  a  donee,  under  the 

'*  donation  act "  of  September  27, 1850,  subsequent  to  the  initiation  of 
the  four  years'  possession  required  by  the  act  to  entitle  him  to  a  patent, 
which  is  afterward  ripened  into  a  legal  title  by  the  issue  of  the  patent, 
and  before  the  passage  of  the  said  act,  has  conveyed  all  his  right,  title 
and  interest,  together  with  the  x>osse8sion  in  and  to  a  portion  of  the 
land  BO  possessed  and  claimed  by  him,  without  covenants  for  further  con- 
veyance, or  by  quitclaim  deed,  and  said  land  is  thereafter  possessed 
and  occupied  by  his  grantee,  such  conveyance  is  recognized  and  pro- 
tected by  said  donation  act,  and  the  equitable  interest  in  the  land  so 
conveyed  passes  to  his  said  grantee;  and  a  court  of  equity  will  enforce 
the  equity  by  compelling  such  donee  to  convey  the  legal  title  vested  in 
him  by  the  patent  subsequently  issued.  Starr  v.  Stark,  604. 
See  Tbttbt  and  Tbitstees;  Injunctions;  Taxation. 

ESTOPPEL. 

1.  Usage,  Tbubtb,  Estoppel. —The  proof  of  usage,  and  other  matters  rest- 

ing in  parol,  as  to  the  lots  sold  by  Pettigrove  prior  to  September  22, 
1848,  in  Portland,  Oregon,  is  not  sufficient  to  impress  a  trust  upon 
such  lots  in  the  hands  of  Lownsdale  or  his  heirs  in  favor  of  Pettigrove 
or  his  grantees,  or  to  estop  said  heirs  from  asserting  the  legal  title  de- 
rived from  their  ancestor  as  against  said  grantees.  Lamb  v.  Vaughn^ 
161. 

2.  FoBMEB  Dkcbee  WHEN  NOT  A  Bab  TO  SECOND  AcfTioN. — Starr  being  in 

possession  of  certain  lots  in  Portland,  Oregon,  filed  a  bill  in  chancery 
against  Stark,  to  determine  an  adverse  claim  of  title  by  the  latter,  in 
which  the  complainant,  as  one  ground  of  relief,  alleged  title  derived  to 
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himBelf  through  a  United  States  patent  to  the  city  of  Portland,  and  that 
defendant  claimed  title  adyersely  nnder  a  snbseqnent  patent  to  himgelf . 
And,  as  another  ground  of  relief,  that  the  legal  title  waa  in  defendant 
under  his  said  subsequent  patent;  but,  that  through  certain  transactions 
set  out,  complainant  had  the  equitable  right,  and  was  entitled  to  a  con- 
veyance of  said  legal  title.  The  court,  upon  motion  of  defendant,  held 
that  the  two  grounds  of  action  were  inconsistent,  and  could  not  be  liti- 
gated together  in  the  same  action,  and  required  complainant  to  elect 
upon  which  he  would  proceed,  and  omit  the  other;  whereupon  com- 
plainant, after  excepting  to  the  ruling  and  order,  elected  to  rely  on  the 
first,  and  withdraw  the  second.  A  decree  haying  been  rendered  in  favor 
of  complainant,  on  the  cause  of  action  retained,  which  was  affirmed  by 
the  supreme  court  of  Oregon,  it  was  finally  reversed  by  the  supreme 
court  of  the  United  States,  on  the  ground  that  the  patent  to  the  city  was 
void,  and  the  bill  subsequently  dismissed  in  pursuance  of  the  mandate 
of  that  court.  Complainant  then  filed  a  second  bill,  alleging  the  equita- 
ble title  before  set  up  in  the  first,  and  withdrawn  in  obedience  to  said 
order  of  the  court,  and  prayed  a  conveyance  of  the  legal  title:  Held, 
that  the  proceedings  and  decree,  in  the  former  action,  are  not  a  bar  to 
the  second  action.  Starr  v.  Stark,  (No.  62),  603. 
3.  Estoppsl;  Bbs  Adjudioata. — A.  had  t«ro  lots,  numbers  1  and  2,  held 
under  two  distinct  chains  of  title.  In  a  suit  between  A.  and  B.,  involving 
lot  number  1,  one  of  A.'s  of  titles  was  directly  put  in  issue  and  de- 
termined, but  the  other  was  not.  In  a  subsequent  suit  between  the  same 
parties,  embracing  lot  number  2;  EM — 

1.  That  A.  was  not  estopped  by  the  judgment  in  the  suit,  relating  to  lot 

number  1,  from  setting  up  in  the  suit  embracing  lot  number  2,  the 
title  not  actually  put  in  issue  or  determined  in  the  first  suit  re- 
lating to  lot  number  1,  only. 

2.  That  he  was  estopped  from  setting  up  the  identical  title  which  was 

actually  put  in  issue  and  determined  in  the  first  action. 

3.  That  a  party  is  not  bound  in  an  action  relating  to  one  lot  to  litigate 

his  title  to  another  and  different  lot,  even  though  the  title  to  both  be 
the  same;  but  if  he  does  put  the  title  in  issue  and  have  it  determined 
in  an  action  relating  to  one,  he  will  afterwards  be  bound  by  the  deter- 
mination in  an  action  relating  to  the  other,  so  far  as  the  identical  title 
litigated  is  concerned.    Starr  v.  Stark,  {No,  119)  641. 

EVIDENCE. 

1.  Bill  of  Lading,  Effsot  of  Admission  in. — The  admission  in  a  bill  of 

lading,  **  shipped  in  apparent  good  order  and  condition  five  cases  of 
merchandise,  value  and  contents  unknown,"  has  reference  to  the  ex- 
ternal condition  of  such  cases;  and  it  excludes  the  inference  that  the 
carrier  thereby  admits  anything  as  to  the  quantity  or  quality  of  the  con- 
tents of  the  cases  at  the  time  of  delivery,  beyond  what  is  visible  to  the 
eye  or  apparent  from  handling  the  same.     The  California,  12. 

2.  ExPLAiNnro  Bill  of  Lading.  —  Where  goods  were  received  on  board  a 

vessel  marked  "in  cabin  state-room,"  and  nn  extra  freight  was  paid  in 
consideration  of  their  being  BO  carried;  and  the  receipts  given  for  the 
goods  specified  that  they  were  to  be  carried  in  the  cabin,  but  the  bill  of 
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lading,  by  aneyident  mistake,  was  in  the  nsoal  form;  and  the  goods 
were  not  stowed  in  the  cabin,  and  sustained  damage  in  consequence: 
Etld,  that  the  libellant  was  entitled  to  recover.    The  Star  of  Hope,  16. 

3.  Samk,  Semble, — ^That  though  parol  oTidenoe  of  an  agreement  that  goods 

shipped  under  a  clean  bill  of  lading  shonld  be  carried  on  deck  is  inad- 
missible, yet  snch  cTidence  may  be  reoeiyed  to  show  a  supplemental 
agreement  for  a  particular  mode  of  stowage  under  deck.    Id. 

4.  OBJEOTioira   TO   Etidinck,  whin   to  bb  Taken. — ^When  evidence  has 

been  taken  on  commission,  the  interrogatories  of  which  were  settled 
before  the  judge  without  objection,  and  the  testimony  was  directly 
responsive  to  the  interrogatories,  whether  it  is  not  too  late,  at  the 
hearing  and,  after  the  publication  of  the  depoeitioas,  to  object  that  sudi 
evidence  is  inadmissible.    Qu.?    Id» 

EXECUTION  SALE  ON  PAID  JUDGMENT. 
See  JuDiciAZi  SaziBs. 

EXEMPTION. 

1.  ExBUFTioN  IN  Bankrustcz. — The  bankrupt  is  entitled,  under  the  proviso, 

to  the  fourteenth  section  of  the  bankrupt  act,  to  retain  all  his  necessaiy 
household  and  kitchen  furniture,  of  the  kind  and  to  the  amount  ex- 
empted by  the  law  of  the  State  from  forced  sale.    In  re  Darns,  255. 

2.  HoMBBTEAD  EXEMPTION,  Bansbttpt.— Under  the  laws  of  the  State  of  Cali- 

fornia, the  exemption  of  the  homestead  from  forced  sale  remains,  not- 
withstanding that  an  insolvent  has  devoted  moneys  which  equitably  be- 
longed to  all  his  creditors,  to  the  payment  of  a  debt  which  was  a  lien  on 
the  homestead.    In  re  Henkely  305. 

3.  Ibid. — A  person  even  adjudged'  to  be  indebted  may,  at  any  time  before 

the  lien  of  the  judgment  has  attached,  declare  a  homestead.    Id. 

4.  Ism. — A  general  creditor  of  an  insolvent  cannot  subject  a  homestead  to 

liability  for  his  debts,  notwithstanding  that  the  insolvent  had  applied 

property  in  his  hands  to  the  payment  of  a  debt  which  was  a  lien  on  the 

homestead.    Id, 

See  Bankbuptct,  6. 

FOBFEITUBE. 

1.  MiaooNDUOT  Fobfbits  Bioht  to  Salvaos. — ^Where,  by  the  law  of  fbe 
State,  it  was  provided  that  any  person  who  shall  take  away  any  goods 
from  any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the  land,  or 
found  in  any  bay  or  creek,  *  •  •  ^q^  shall  not  within  four 
days  deliver  them  to  the  sheriff,  etc.,  shall  be  guilty  of  a  misdemeanor, 
etc.,  etc.;  and  the  libellant  having  recovered  an  anchor  and  chain  which 
had  been  lost  in  the  bay  of  San  Francisco,  and  failed  to  deliver  them  to 
the  sheriff,  or  to  libel  the  same  for  salvage;  but  sold  the  anchor  and  ap- 
propriated its  proceeds,  and  the  anchor  was  subsequently  surrendered 
by  the  purchaser  to  the  owner,  who  also  recovered  the  chain  from  the 
salvor;  alid  the  latter  filed  his  libel  in  personam  to  recover  a  salvatra 
compensation:  H^d,  that  he  had  by  his  misconduct  forfeited  al)  right  to 
a  salvage  compensation.    Harley  v.  Oawley,  7. 

See  Life  Insuxakgb,  1-4. 
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FAILURE  OP  CONSIDERATION. 

1.  CoMBiDEBATioN  OF  Pbomibsoby  Notb. — The  Isw  presameB  that  a  promis- 

sory note  is  giTen  and  indorsed  for  a  sufficient  oonsideration,  and  when 
it  is  alleged  by  the  maker  or  indorser  thereof  that  it  'wbb  given  or  in 
dorsed  without  consideration,  or  that  the  oonsideration  therefor  has 
failed,  the  harden  of  proof  is  npon  the  party  making  the  allegation. 
Packwood  y.  Clark,  546. 

2.  FjoiiUBB  or  CoMBioBBATioN.  —Where  a  note  was  given  solely  in  considera- 

tion of  the  assignment  of  two  certain  sherifiTs  certificates  of  sale  of  real 
property,  a  plea  of  total  failure  of  consideratton  to  an  action  thereon  is 
not  supported  by  proof  that  only  one  of  such  certificates  was  so  as- 
signed.   Id, 

3.  PASTiAJi  Failubk  of  Gonsidkbation. — Under  the  code,  a  partial  failure  of 

consideration  is  not  a  defense  to  an  action  upon  a  promissory  note,  but 
the  same  must  be  set  up  as  a  counter  claim,  and  In  that  case  it  must  be 
pleaded  and  proved  in  the  same  maimer  as  in  a  separate  action  there- 
on.   Id. 

4.  Cebtifioatb  of  Sale. — A  sheriiTs  certificate  of  sale  of  real  property  is  of 

value  to  the  purchaser,  and  an  assignment  by  him  of  the  same  is  there- 
fore a  sufficient  consideration  for  a  promissory  note.    Id, 

FRAUD. 

1.   COMPBOMISB  WITH   GbXDITOBS    AVOIDED    BT  FaLSB    RbPBESEKTATIOMS. — ^A 

debtor  who  seeks  a  compromise  with  his  creditors  must  act  in  good 
faith,  and  if  he  induce  his  creditors  to  agree  to  his  discharge  by  false 
representations  or  fraudulent  concealments,  the  agreement  is  void. 
Elfett  V.  Snovo,  94. 

2.  Debtob  Rbsponsiblb  fob  Acrrs  of  his  Aoent. — Such  debtor  is  responsi- 
ble for  the  false  representations  or  oonceahnents  of  his  agent,  though 
innocently  made  and  without  his  knowledge,  if  the  debtor  was  aware  of 
the  real  state  of  the  facts  at  the  time.    Id, 

8.  Composition  Deed,  what  will  Avoid. — At  the  time  of  payment  under  a 
composition  deed,  plaintiffs,  in  pursuance  of  a  previous  arrangement, 
received  a  sum  of  money  from  the  debtor,  without  the  knowledge  of  the 
other  creditors,  in  excess  of  the  sum  stipulated  in  the  deed:  Held,  that 
in  an  action  by  the  plaintiffs  against  the  debtor  upon  the  original  obli- 
gation, upon  the  ground  that  the  composition  deed  was  fraudulently 
procured  by  the  latter,  the  acceptance  of  such  sum  of  money  is  not  abejr 
to  the  action.    Id. 

4.  Same. — ^When  a  debtor  represents  that  he  will  have  *'some  means"  left 

after  paying  his  creditors  forty-five  cents  on  the  dollar,  it  is  not  to  be 
presumed  that  such  expression  was  understood  by  the  creditors  as 
meaning  that  the  debtor  would  have  more  "  means"  by  half  than  he 
was  paying  his  creditors.    Id. 

5.  Aoent  PuBOHASiNa  of  Pbincipal. — ^An  agent  employed  to  sell  a  patent 

right  for  the  territory  embraced  in  the  State  of  California,  purchased  the 
right  to  the  entire  territory  from  his  principal,  at  an  agreed  sum,  upon 
a  representation  that  he  could  not  sell  for  a  better  price,  and  conceal- 
ment of  the  fact  that  he  had  before  the  purchase  actually  contracted  to 
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Bell  two  counties  for  the  same  sum  giyen  for  the  entire  territory.  The 
Tondee  afterwards  sold  other  coanties  for  yarioxis  sums,  a  portion  of 
which  had  not  been  paid.  The  vendor  filed  a  bill  to  set  aside  the  sale, 
and  charge  his  vendee  as  tmstee  and  for  an  account.  After  which  the 
vendee  re-acquired  portions  of  the  territory  so  sold,  and  offered  to  recon- 
vey  in  discharge  of  his  liability,  in  case  the  sale  should  be  set  aside  ; 
Sdd, 

1.  Sale  AnnulUd. — That  the  principal  is  entitled  to  have  the  sale  annulled, 

and  the  portion  of  the  territory  unsold  reconveyed. 

2.  Vendor  EnUUed  to  Accouni, — ^That  the  vendor  is  not  bound  to  accept 

that  portion  of  the  territory  which  his  vendee  had  sold  and  re-acquired 
after  the  sale  to  him,  but  is  entitled  to  have  an  account  of  the  entire 
amount  for  which  the  territory  sold. 

3.  Compensation  of  Agent,— Th&t  the  stipulations  of  the  prior  contract  of 

agency  do  not  control  the  question  of  compensation,  but  that  the 
actual  charges  and  commissions  paid  by  the  vendee  in  making  the 
sales  will,  in  this  case  be  allowed.    Jeffries  v.  Wiester,  136. 

6.  MoBTQAGB. — A  mortgage  fraudulent  and  void  as  to  creditors,  is  so  as  to 

the  assignee  in  bankruptcy.    In  re  MorriU^  366. 

7.  Chattel  Mobtgaoe — Mobtgagbx  not  Taking  PossnsioN.  —  By  statute 

in  Nevada,  a  chattel  mortgage  is  void  as  to  creditors,  unless  immediate 
possession  of  the  mortgaged  property  is  taken  and  retained  by  the 
mortgagee.    Id. 

8.  Saub. — Independent  of  the  statute,  a  mortgage  of  goods  is  fraudulent  and 

void  as  to  creditors,  if  the  mortgagor  is  allowed  to  remain  in  possession 
of  and  sell  and  traffic  with  them  as  his  own.    Id. 

See  Bankbuptct,  6-6,  36-40 ;  Mobtgageb,  2,  3. 

GUABDIAN  AND  WABD. 

1.  GuABDZAN,  BAZiK  OF  Lakd  bt.— Under  the  act  of  December  16,  1853,  re- 
lating to  the  sale  of  lands  of  persons  under  guardianship,  a  sale  by  a 
guardian  of  his  ward's  land,  as  against  such  ward  or  those  who  claim 
under  him,  is  void,  unless  it  appears  that  the  same  was  made  at  public 
auction,  after  due  notice  of  the  time  and  place  thereof.  Eobart  v. 
Upton,  302. 

GBAND  JUBY. 

1.  Gband  Jubt. — Ghabgb  of  Jctdgb  Dbadt,  663. 

2.  PowBBs  AND  Duties  of  Gband  Jubibs,  and  the  limitations  of  powers  in 

the  national  courts  defined.    Ghabgb  of  Mb.  Jubtiob  Fi£ij>,  667. 

HABEAS  COBPUS. 

1.  Sentence  of  Goubt-habtial,  Effect  of  when  Bevbbsed.-«^ Where,  by 
the  sentence  of  a  court-martial,  a  soldier  is  discharged  from  the  service 
before  the  expiration  of  his  term  of  enlistment,  and  such  sentence  is 
afterward  set  aside  as  null  and  void,  the  status  of  such  soldier  is  not  afL 
f  ected  in  any  way  by  such  sentence,  and  he  is  deemed  to  have  been  in 
the  service  all  the  time  between  the  sentence  and  the  order  setting  it 
aside.    In  re  Bird,  38. 


INDEX.  709 


2.  Tbuii  of  Soldubb,  Whsk  hat  Take  PiiAcb. — Under  article  of  war  88,  it 

appears  that  a  soldier  may  be  arrested  and  tried  after  the  expiration  of 
his  term  of  service  for  a  military  offense  committed  during  such  term  of 
service,  so  that  the  order  for  the  court-martial  is  issued  within  two  years 
from  the  conmiission  of  snch  offense.    Id, 

3.  Sams. — In  any  view  of  the  matter,  a  soldier  may  be  held  for  trial  after 

the  term  of  his  enlistment,  by  military  authority,  if  arrested  for  the  of- 
fense before  the  expiration  of  his  term  of  service.    Id» 

4.  DiBGHABOK  OF  SoLDiEB,  Effeot  OF. — The  petitioner,  while  in  fact  dis- 

charged from  the  army,  bnt  before  the  expiration  of  his  term  of  enlist- 
ment, having  committed  a  homicide,  might  be  arrested  and  held  for 
trial  therefor  by  the  military  authority — the  discharge  being  afterward 
set  aside  as  null  and  void,  and  the  petitioner  being  at  the  time  a  soldier 
de  jurt.    Id, 

5.  Haskas  Cobpus.— When  it  appears  on  the  return  to  a  writ  of  habeas  corpus 

that  the  petitioner  is  held  for  trial  by  a  naval  court-martial,  for  offenses 
charged  to  have  been  committed  while  in  the  naval  service,  the  only 
questions  to  be  determined  are,  whether  the  said  court  has  jurisdiction 
to  try  the  petitioner  for  the  offenses  charged ;  and  is  it  proceeding  regu- 
larly in  the  exerdse  of  that  jurisdiction  ?    In  re  Bogart,  396. 

6.  JiTBiBDionoN  Dbfinxd. — The  power  to  hear  and  determine  a  cause  is 

jurisdiction.  The  distinction  between  jurisdiction  and  its  exercise 
pointed  out.    Id. 

7.  Naval  Coubts-Mabtiazi  GoNsrrruTioHAL.— Congress  has  power  under  the 

constitution  to  provide  for  the  trial  and  punishment  of  offenses  com- 
mitted in  the  naval  service  by  courts-martial,  without  indictment  or  the 
intervention  of  a  jury.    Id, 

8.  Constitution — Fifth  Amendment. — ^The  power  of  congress  to  provide  for 

the  government  of  the  land  and  naval  forces  is  not  affected  or  limited  by 
the  fifth,  or  any  other  amendment.    Id, 

9.  JuBisDicnoN  IN  Time  of  Peace.— That  branch  of  jurisdiction  under 

military  law  given  in  the  acts  of  congress  prescribing  rules  and  articles 
of  war,  or  otherwise  providing  for  the  government  of  the  national  forces, 
may  be  exercised  "  in  peace  and  war."    Id. 

10.  Fifth  Amendment — "Actual  Sebvioe." — The  clause  in  the  fifth  amend- 

ment to  the  constitution,  '*w,hen  in  actual  service  in  time  of  war,"  has 
no  reference  to  the  regular  army,  or  the  navy,  but  refers  only  to  the 
'    militia.    Id, 

11.  Same,  *'Casb"  Defined. — ^An  offense  committed  by  a  party  while  actu- 

ally in  the  naval  service,  is  a  *'case  arising  in  the  naval  forces,*'  within 
the  meaning  of  these  terms,  as  used  in  the  fifth  amendment  to  the 
constitution;  and  congress  has  power  to  authorize  the  trial  for  such  an 
offense  by  a  court-martial,  upon  proceedings  commenced  after  the  con- 
nection with  the  service  of  the  party  charged  has  been  severed.    Id, 

12.  A  Patmastbb's  Clbbx  on  duty  in  the  navy  is  a  person  "in  the  naval 

forces  of  the  United  States,"  within  the  meaning  of  those  terms  as  used 
in  the  act  of  congress  of  March  2,  1863  (12  Stat.  696,  sec.  1),  and 
amenable  to  the  criminal  jurisdiction  provided  for  in  the  act.    Id, 

13.  Abbbst  afteb  Dibchabqe.— Under  the  second  section  of  said  act,  a  party 
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charged  with  embezzlement  under  said  act,  committed  while  employed 
in  the  naval  seryice,  and  afterward  dismissed  or  discharged,  is  liable  to 
be  arrested  and  tried  by  a  court-martial,  in  the  same  manner  as  if  he  had 
not  been  dismissed  or  discharged.    Id. 

14.  A  FoBUXB  CoNvzonoN  axd  thx  Htatutb  of  LnciTATioRB  are  matters  of 

defense  on  the  merits,  which  must  be  inyestigated  in  the  exercise  of 
jurisdiction,  and  not  facts  upon  which  the  Jurisdiction  to  hear  and  de- 
termine the  charge  depends.  These  matters  cannot  be  inquired  into  on 
a  petition  for  discharge  on  habeas  corpus.    Id, 

15.  Abuse  of  Powbb. — ^The  fact  that  power  whereyer  lodged  may  be  abused 
f  uniishes  no  solid  objection  against  its  exercise,  and  no  just  inference 
against  its  existence.    Id. 

16.  A  Coubt-Mabtial  is  a  lawful  tribunal  existing  xmder  the  constitation 

and  acts  of  congress,  and  is  supreme  while  acting  within  the  sphere  of 
its  exclusive  jurisdiction.    Id. 

HOMESTEAD. 

1.  HoMBSTBAD  ExBMPTioN,  Bankbd  FT.— Under  the  laws  of  the  State  of  Cal- 

ifornia, the  exemption  of  the  homestead  from  forced  sale  remains,  not- 
withstanding that  an  insolvent  has  devoted  moneys  which  equitably 
belonged  to  all  his  creditors,  to  the  payment  of  a  debt  which  was  a  lien 
on  the  homestead. — In  re  Henkel,  905. 

2.  Ibid.— A  person  even  adjudged  to  be  indebted  may,  at  any  time  before 

the  lien  of  the  judgment  has  attached,  declare  a  homestead. — Id. 

3.  Ibid. — A  general  creditor  of  an  insolvent  cannot  subject  a  homestead  to 

liability  for  his  debts,  notwithstanding  that  the  insolvent  had  applied 
property  in  his  hands  to  the  payment  of  a  debt  which  was  a  lien  on  the 
homestead.— Jd. 

4.  Idbm — HoHBSTBAD  AoT. — One  who  has  entered  land  under  the  homestead 

act,  and  continues  to  reside  thereon,  is  entitled  to  use  water  as  other 
riparian  proprietors  may. — U.  M.  dk  ifi.  Co.  v.  Dangherg,  450. 

HUSBAND  AND  WIFE. 

1.  DivoBOB  ATTEB  Sbttlehbnt,  BUT  Pbiob  TO  NoTiFiGATioH. — From  Juno, 

1845,  until  March,  1851,  Dubois  and  wife  occupied  a  land  claim;  in 
Jxme,  1852,  Dubois  obtained  a  divorce  from  his  wife,  and  in  September 
of  the  same  year  notified  and  proved  up  on  such  land  daim,  and  sub- 
sequently obtained  a  patent  for  three  hundred  and  twenty  acres  there- 
of: HMt  that  no  right  or  interest  in  said  land  had  vested  in  Dubois  or 
his  wife  at  the  date  of  the  divorce,  and  that  thereafter  Dubois  was  only 
entitled  to  claim  and  take  a  donation  as  a  single  man,  and  that  his 
former  wife  was  not  entitled  to  any  share  or  part  thereof. — FiUpatriek 
V.  Dubois,  434. 

2.  BEsniiTiNO  Tbubt. — G.  conveyed  lots  one  and  two  in  the  town  of  Salem 

to  W.,  and  in  consideration  of  such  conveyance,  said  W.  and  wife  after- 
ward conveyed  to  said  G.  lands  belonging  to  said  wife,  in  exchange  for 
said  lots  one  and  two:  Held,  that  in  the  absence  of  evidence  to  show  that 
the  conveyance  of  lots  one  and  two  was  made  to  W.  with  the  assent 
of  his  wife  there  was  a  resulting  trust  in  her  favor,  and  her  subsequent 
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vendees  are  entitled  to  a  decree  against  the  heirs  of  W.  for  a  conyeYanoe 
of  the  legal  title.— ^cikjin  y.  Wythe,  535. 

See  Mabrixd  Womxn,  1. 

IMPOBTATION. 

1.  Ihpobtatiok  into  Alaska. — Disilled  spirits  are  imported  into  the  district 
of  Alaska,  when  brought  from  an  American  port,  outside  of  said  district 
into  the  waters,  within  the  headlands  of  Point  Hope  and  Gape  Prince  of 
Wales,  and  there  unladen  or  disposed  of,  or  with  the  intent  to  so  unlade 
or  dispose  of  them.     The  Louisa  Simpson,  67. 

INDIANS  AND  INDIAN  OOUNTBY. 

1.  Indian  Tbibbs  Independent  Oommunities. — The  Indian  tribes  within  the 

territory  of  the  United  States,  are  independent  political  communities, 
and  a  child  of  a  member  thereof,  though  bom  within  the  limits  of  the 
United  States,  is  not  a  dtizen  thereof,  because  not  bom  subject  to  its 
jurisdiction.    McKay  ▼.  CamphtU,  119. 

2.  XrV  Amendment,  Ck>N8TBncTioN  of.— The  XIV  article  of  the  constitution 

of  the  United  States,  commonly  called  the  XIY  Amendment,  is  only  de- 
claratory of  the  common  law  rule  on  the  subject  of  citizenship  by  birth, 
and  therefore  does  not  include  Indians  or  others  not  born  subject  to  the 
jurisdiction  of  the  United  States.    Id, 

3.  Citizenship  of  Issue  of  a  Bbitish  Subject  and  Chinook  Woman. — In 

1823,  and  prior  thereto,  the  Chinook  Indians  were  an  independent  politi- 
cal community,  inhabiting  the  Oregon  territory,  at  and  near  the  mouth 
of  the  Columbia  river;  and  in  said  year  the  plaintiff  was  born  at  Fort 
George  (now  Astoria),  of  a  father  who  was  an  alien  and  a  British  sub- 
ject, and  a  mother  who  was  a  Chinook  Indian:  Eddy  that  the  plaintiff 
is  either  to  be  deemed  to  follow  the  condition  of  his  father,  and  con- 
sidered a  British  subject,  or  that  of  his  mother,  and  considered  a  Chinook 
Indian,  but  that  in  either  case  he  was  not  bom  a  citizen  of  the  United 
States.    Id, 

4.  The  Wobd  Cattle  Includes  Sheep.— The  word  cattle  in  its  primary 

sense,  includes  sheep,  and  it  is  used  in  that  sense  in  section  9  of  the  ao 
of  June  30,  1833  (4  Stat.  729),  prohibiting  any  person  from  depasturing 
Indian  lands  with  "horses,  mules  or  cattle,"  under  a  penalty  of  $1  for 
each  of  such  animals.     U.  8,  t.  Mattock,  148. 

5.  PicNAL  Statutes. — Penal  statutes,  constraction  of.    Id, 

6.  Indian  Countbt,  what  is.— The  "  Indian  country,"  within  the  meaning 

of  the  act  declaring  it  a  crime  to  introduce  spirituous  liquors  therein,  is 
only  that  portion  of  the  United  States  which  has  been  declared  to  be 
such  by  act  of  congress,  and  a  country  which  is  owned  or  inhabited  by 
Indians,  in  whole  or  in  part,  is  not,  therefore,  a  part  of  the  ''Indian 
country,"     United  States  v.  Sevdoff,  311. 

7.  Act  of  June  30,  1834,  hot  in  Fobcb  in  Alaska — ^The  act  of  June  30, 

1834  (4  Stat.  729),  defining  the  limits  of  the  **  Indian  country,"  and  reg- 
ulating the  trade  and  intercourse  with  the  Indian  tribes  therein,  is  a 
local  act,  and  was  therefore  not  extended  propria  vigore  OYer  the  terri- 
tory of  Alaska,  upon  its  cession  to  the  United  States.    Id. 


712  INDEX. 


8.  Same,  hot  Extknded  thkbs  by  Act  ov  JuiiT  27,  1868.— The  act  of  July 

27, 1868  (15  Stat.  240)«  eztendingthe  laws  "relating to castomB,  commerce, 
and  nayigation,"  oyer  Alaska,  construed  not  to  extend  the  Indian  inter- 
coarse  act  of  1834  {supra)  over  that  territory,  although  the  latter  is  a 
regulation  of  commerce  *'  with  the  Indian  tribes."    Id. 

9.  Act  of  Mabch  15,  1864,  fbima  facix  Applibs  to  Alaska. — Section  20  of 

the  act  of  1834  (supra),  as  amended  by  act  of  March  15,  1864  (13  Stat. 
29),  making  the  disposing  of  spirituous  liquors  to  Indians  a  crime,  is  in 
this  respect  a  general  act,  and  prima  faeU  applies  wherever  the  subject- 
matter  exists— an  Indian  under  the  charge  of  an  agent  appointed  by  the 
United  States;  but  Alaska  being  acquired  by  the  United  States  after  the 
enactment  of  such  amendment,  it  is  doubtful  whether  it  was  extended 
oyer  that  territory  |>roprio  vigore,  upon  its  acquisition;  and  the  act  of 
July  27,  1868  {supra),  having  provided  for  the  subject  of  the  intiodao- 
tion  and  use  of  distilled  spirits  in  Alaska,  by  implication,  congress  thereby 
excluded  such  amendment  therefrom.    Id, 

10.  Intbbooubsb  between  Indian  Tbibbs  and  Pebsonb.— Congress  has  the 

power  to  regulate  intercourse  between  Indian  tribes  and  the  members 
thereof,  and  may  therefore  prohibit  the  traffic  in  spirituous  liquors  be« 
tween  such  tribes  or  members  within  as  well  as  without  the  limits  of  a 
State.     United  States  y.  ^hauy^nvXt  364. 

11.  Indian  oiyiNO  Liqitob  to  an  iNDiAN.—The  word  ** person"  in  section  20 

of  the  intercourse  act  of  June  30,  1834  (4  Stat.  729),  as  amended  by  the 
act  of  March  15,  1864  (13  Stat.  29),  includes  an  Indian,  and  under 
such  section  an  Indian  may  be  punished  for  disposing  of  spirituous 
liquors  to  another  Indian.    Id. 

INDICTMENT. 

1.  Indictment,  Suffigienct  of. — An  indictment  which  charges  the  defend- 

ant with  carrying  on  the  business  of  a  wholesale  liquor  dealer  without 
the  payment  of  a  special  tax  therefor,  at  a  certain  place,  continuously, 
between  certain  dates,  is  sufficient  without  stating  the  means  or  circum- 
stances by  which 'he  became  such  dealer.     United  States  y.  Page  353. 

2.  1  Sawteb,  507,  Affibmbd. — The  rule  upon  this  subject  laid  dow  in  UnUed 

States  y.  Hovoard,  1  Sawyer,  507,  affirmed. 

3.  Indictment— Counsel  and  ADyioE. — An  allegation  that  the  defendant 

offered  a  party  $2  50  to  yote,  is  equiyalent  to  an  allegation  that  he 
counseled  and  adrised  such  party  to  yote.     U,  8.  y.  Hendric,  476. 

4.  Same — Two  Coctnts. — Alleg  itions  in  the  first  count  in  an  indictment  may 

be  adopted  in  the  second  one  by  referring  to  them;  and  the  words  "said 
Johnson  "  in  a  second  count  indicate  the  Johnson  mentioned  and  de- 
scribed in  the  first  count,  including  his  status  or  condition  as  therein 
stated,  with  reference  to  the  charge  made  in  the  indictment.    Id, 

5.  Indictmjsnt — Illeqal  Voting. — An  allegation  that  a  party  claimed  a  right 

to  yote  at  an  election,  is  not  equiyalent  to  an  allegation  that  such  party 
is  a  qualified  voter.     U.  S,  y.  BendriCf  479. 

6.  Indictment,  Scienter. — An  allegation  that  the  defendant  knowingly  of- 

fered to  giye  0.  a  bribe  to  vote,  the  said  O.  being  then  under  twenty-one 
years  of  age:  Held,  to  mean  that  the  defendant  knew  0,  was  under  age 
when  he  offered  him  the  bribe.     U,  S.  y.  O'NeiUt  481. 
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7.  AvKBMEMT  THAT  Elbotion  Hkld.— *An  avennent  that  an  election  was 

held  in  a  certain  precinct  on  the  day  prescribed  for  holding  such  elec* 
tion  is  sufficient,  it  being  presumed,  under  the  circumstances,  that  such 
election  was  legal.     U.  8.  ▼.  Johnson,  482. 

8.  Ckbtaintt.— 56tn&2e,  that  an  allegation  that  defendant  gave  B.  $2  50  to 

Tote  at  said  election,  is  sufficiently  certain.    Id, 

See  GiuHiNAii  Law,  10-11. 

INJUNCTION. 

1.  Violation  or  Injukotion. — Defendant  was  enjoined  from  making  or  sell- 

ing a  patented  "hose  pipe  provided  with  internal  radial  plates,"  de- 
signed to  straighten  the  stream  of  water  employed  in  hydraulic  mining 
so  as  to  throw  a  solid  stream.  After  the  injunction,  defendant  took  the 
radial  plates  out  of  old  worn-out  machines  sold  by  the  patentee,  inserted 
them  in  new  pipes,  and  sold  the  machines  thus  constructed  :  Held,  that 
this  constitutes  a  new  machine,  and  not  merely  the  repair  of  an  old  one, 
and  is  a  violation  of  the  injunction.    Craig  ▼.  Fisher,  345. 

2.  Caution. — Parties  cautioned  against  experimenting  to  see  how  near  they 

can  come  to  the  violAtion  of  an  injunction,  and  escape  the  conse- 
quences.   Id. 

3.  Injunction  in  Patent  Casks.— If  there  has  been  no  trial  of  the  right  at 

law,  plaintiff  must  show  an  exclusive  possession  and  exercise  of  the 
right  before  an  injunction  will  be  granted.    HoekhoUer  v.  Eager,  361. 

4.  Sams— Laohbb.— A  delay  of  eighteen  months,  after  knowledge  of  an  in- 

fringement, in  applying,  is  of  itself  good  ground  for  refusing  an  inter- 
locutory injunction.    Id, 

5.  Samk— Inoonvsniencb  to  Pabties. — Where  plaintiff  will  suffer  little,  and 

defendant  great  inconvenience  and  expense,  an  interlocutory  injunction 
ought  to  be  denied.    Id, 

6.  Injunction  a  Pbopeb  Bemedt.— A  court  of  equity  will  injoin  a  sale  for 

taxes,  when  the  assessment  is  void,  and  the  deed  given  in  pursuance  of 

the  sale  would  cast  a  cloud  on  the  owner's  title.    EurUington  v.  Cen,Pac, 

R,  R,  Co,  504. 

See  Taxation;  Bailboaixi. 

INSURANCE. 

1.  FoBFEiTUBEs.— It  is  a  general  rule  that  forfeitures  are  not  favored,  and 

that  provisions  in  contracts  for  forfeitures  are  strictly  construed.  Toung 
V.  M.  L.  I,  Co.  of  N.  Y.  325. 

2.  Idem,  Insubance. — ^These  principles  apply  to  forfeitures  in  policies  of  in- 

surance for  non-payment  of  premiums  when  due.    Id. 

3.  Ideh,  Waived.- -Forfeitures  provided  for  in  policies  of  insurance  are  for 

the  benefit  of  the  party  insuring,  and  may  be  waived  by  such  party.   Id, 

4.  Waiveb,  What.— Where  subsequent  to  the  accruing  of  a  forfeiture  under 

the  conditions  of  a  life  policy  for  non-payment  of  premiums,  the  in- 
surer, with  knowledge  of  the  facts,  by  its  own  acts,  or  those  of  its  agents, 
recognizes  the  contract  as  still  subsisting,  and  manifests  an  intent  not 
to  take  advantage  of  the  forfeiture,  and  does  no  act  prior  to  the  death 
of  the  assured  indicating  a  purpose  to  claim  a  forfeiture,  the  court  will 
be  justified  in  finding  a  waiver  of  the  forfeiture,    id. 
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5.  Same. — In  such  oases,  the  liability  of  the  insurer  aromes  on  the  death  of 
the  assured,  and  it  is  too  late  afterward  to  claim  for  the  first  time  the 
benefit  of  a  forfeiture.    Id. 

INTEBNAL   BEVENXJE. 

1.  AssBssMSNT — Appbal— 'Suit. — If  an  appeal  is  taken  from  an  illegal  as- 

sessment, decided  against  the  appellant,  and  the  tax  afterward  collected, 
it  is  not  necessary  to  take  a  second  appeal  after  payment,  before  com- 
mencing suit  to  recoyer  the  tax  so  collected.  (14  Stat.  Ill,  152,  Sec. 
19.)    8,  F,  8.  dt  L.  S,  V.  Carey,  333. 

2.  SATiNas  iNBTiruTioNS— Dividends. — Where  a  savings  institution,  haTing 

a  capital  stock  and  reserve  fund  which  are  security  for  the  depoeite, 
receives  deposits,  loans  the  capital,  reserve  fund  and  deposits,  and,  after 
paying  the  expenses,  sets  apart  a  portion  of  the  net  earnings  for  the 
reserve  fund,  and  divides  the  balance  among  the  capital  stock,  reserve 
fund  and  deposits  in  proportion  to  the  respective  amounts  and  the  time 
they  have  been  drawing  dividends,  the  moneys  so  paid  to  depositors  are 
dividends  within  the  meaning  of  the  Section  120  of  the  Internal  Ber- 
enue  Act,  and  not  interest  within  the  meaning  of  the  proviso  to  that  sec- 
tion, and  are  subject  to  five  per  cent.  tax.     (14  Stat.  138.)    Id, 

3.  Bkvbnue  Act  of  1842.— Section  twenty  of  the  act  of  congress  of  1842, 

to  provide  revenue  from  imports,  etc.  (5  Stat.  565),  in  relation  to  duties 
on  non  enumerated  articles,  is  not  repealed  by  the  act  of  1864,  to  in- 
crease duties  on  imports,  etc.  (13  Stat.  202.)    Cohen  v.  Phdps,  530. 

4.  Same.— Said  section  twenty  of  the  act  of  1842  being  still  in  force,  it  af- 

fords a  rule  of  construction  for  determining  under  which  head  of  arti- 
cles specifically  enumerated  in  the  act  of  1864,  articles  not  specifically 
mentioned  by  name  in  said  act  are  to  be  classed.    Id. 

5.  Bevenue  Aot  of  1864. — ^Under  section  three  of  said  act  of  1864,  constraed 

in  connection  with  said  section  twenty  of  the  act  of  1842,  "fish  plates" 
are  to  be  classed  under  the  head  of  " wrought-iron  railroad  chairs," 
which  are  subject  to  a  duty  of  two  cents  per  pound ;  and  not  under  the 
head  of  *'all  manufactures  of  iron  not  otherwise  provided  for,"  subject 
to  a  duty  of  thirty -five  per  cent,  ad  vaiorem.    Id. 

IBBIGATION. 
See  Wateb  Goubses  and  Water  BiaHTS. 

JUDGE  DISQUALIFICATION. 

1.  Disqualification  of  Judge. — At  the  time  of  the  abjudication  in  bank- 
ruptcy, the  circuit  judge  was  a  creditor  of  the  bankrupt,  and  he  after- 
ward made  the  necessary  proof  of  his  claim  in  the  usual  mode.  After 
proof  of  the  claim,  he  sold  and  assigned  his  claim  against  the  bankrupt 
to  another  creditor,  and  received  the  consideration,  and  thenceforth 
ceased  to  have  any  interest  in  the  matter.  A  petition  by  a  party  claim- 
ing to  be  a  creditor  having  been  presented  to  the  circuit  judge,  under 
section  2  of  the  bankrupt  act,  praying  a  review  of  an  order  of  the  dis- 
trict court,  and  the  proper  orders  to  appear  having  been  made  on  the 
application  of  the  petitioner,  when  the  cause  was  called  for  hearing,  the 
petitioner's  counsel  raised  the  objection  that  the  circuit  judge  was  dis- 
qualified: Held— 
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1.  That  the  cirooit  judge  was  not  disqualified; 

2.  That  there  being  no  legal  disqualification,  «and  practically  no    other 

jndge  who  could  act  for  a  long  time  to  come,  the  circuit  judge  could 
not  properly  decline  to  act  on  a  point  of  delicacy,  and  thus  obstruct 
or  delay  the  due  administration  of  justice  for  an  indefinite  period  of 
time,  to  the  injury  of  a  large  number  of  creditors.    In  re  Sime,  320. 

m 

JUDGMENT. 

1.  JuDOHVNT  BT  CoNmsiON.    Where  a  confession  of  judgment  was  filed, 

and  jbdgment  indorsed  on  the  statement,  but  not  intered  in  the  judg- 
ment book,  and  an  execution  issued  thereon :  Held,  that  there  was  no 
judgment  to  support  the  execution,  and  therefore  a  sale  of  property 
thereunder  was  invalid  and  of  no  effect.    King  y.  French^  441. 

2.  S(7XT  TO  QuiBT  TiTLB. — A  party  in  possession  cannot  maintain  a  suit  to 

quiet  his  title  under  section  500  of  the  code,  unless  it  appears  that  he 
has  some  legal  or  equitable  interest  in  the  property  or  claim  thereto. 
Id. 

3.  PAocBKniNQ  TO  Amend  Bboobd. — A  motion  or  proceeding  to  amend  the 

records  of  a  state  court  in  a  particular  case  must  be  made  or  brought  in 
such  court,  and  cannot  be  removed  to  a  national  court.    Id. 

See  Bankbuptot,  37-40. 

JUDGMENT,  SALE  ON.     ' 
Bee  Judicial  Sale. 

JUDICIAL  SALE. 

1.  Paid  Judombnt — Salb. — A  sale  of  lands  under  an  execution  issued  upon 

a  judgment  which  had  been  fully  paid,  is  void.    Lee  v.  RogerSf  549. 

2.  Abbionee  of  Paid  Judgment, — W.  had  a  judgment  against  C,  which  was 

the  first  lien  on  his  property.  T.  also  had  a  judgment,  which  was  the 
second  lien  on  the  property.  G.  p  lid  W.*s  judgment  in  full,  but  took 
an  assignment  of  it  in  the  name  of  his  hired  man,  who  paid  nothing  for 
it.  Afterward,  to  avoid  an  attachment,  G.  confessed  a  judgment  in  favor 
of  L.,  for  a  debt  previously  due  him,  which  became  a  lien  upon  the 
property,  and,  in  order  to  give  L.  a  preference  over  T.,  G.  procured  an 
assignment  to  him  of  W.'s  judgment,  for  which  no  additional  considera- 
tion was  paid,  but  L.  was  not  aware  that  it  had  been  paid.  C.  after- 
ward confessed  a  judgment  in  favor  of  F.,  which  also  became  a  lien  on 
the  property.  L.  afterward  sold  the  lands  on  W.'s  judgment,  and  be- 
came the  purchaser.  Afterward  F.  became  purchaser  of  the  same  lands 
under  his  own  judgment     Held: 

1.  That  as  to  F.,  L.  was  not  a  bona  fide  assignee  of  W.'s  judgment  for  a 

valuable  consideration;  and  that  his  sale  was  void. 

2.  That  by  his  purchase  F.  acquired  the  title  to  the  land. 

3.  PowEB  OF  Attobnbt — INCIDENTAL  PowBBS. — L.  cxccuted  B  powcr  of  attor- 

ney to  H.,  authorizing  him  to  collect  his  said  judgment  against  G.,  by 
sales  under  execution,  etc.,  to  receive  the  money  thereon,  "  arbitrate  or 
compound"  the  same,  and  for  that  purpose  to  employ  counsel.  After 
the  aforesaid  sales,  F.  brought  an  action  against  L.,  to  annul  the  said 
sales  and  conveyances  to  L.,  as  clouds  on  his  (F.'s)  title.    H.  consulted 

47 
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coansel,  who  advised  him  that  the  said  sales  nnder  W.'s  judgment,  after 
payment,  were  void,  and  L.'s  title  invalid.  H*2d:  That  as  incidt^nt 
to  the  powers  expressly  given  to  collect  said  judgment,  arbitrate  and 
compound  the  same  in  connection  with  subsequent  instructionR  from  L., 
by  letter,  H.  had  power  to  authorize  counsel  to  appear  in  said  action, 
and  consent  to  a  judgment  annulling  said  sales  upon  terms  that  enabled 
him  to  realize  the  amount  due  to  L.  on  his  judgment.    Id. 

JURIDICAL  POSSESSION. 
See  Mkxioan  Gbanxb. 

JURISDICTION. 

1.  JuBisDicrioN  ON  Columbia  Rivbb.— The  U.  S.  district  court  for  the  dis- 

trict of  Oregon  has  concurrent  jurisdiction  over  the  Columbia  rivo*. 
The  Anna  M.  SmvU,  226. 

2.  CoMCUBBBNT  JcTBiBDicmoN  OF  CiHourr  AND  DisTBici  CouBTS. — ^The  con- 

current  jurisdiction  conferred  upon  the  circuit  court  by  section  2  of  the 
bankrupt  act  is  limited  to  cases  where  there  is  a  controversy  concerning 
the  right  to,  or  some  interest  in,  some  specific  thing  between  the  as- 
signee and  a  third  person,  and  does  not  include  an  action  to  collect  a 
simple  debt.  •  Bachman  v.  Packard,  264. 

3.  Obiginal  JuBiSDicmoN  OF  DiBTBioY  CoxjBTS. — The  district  courts  have 

original  jurisdiction  of  all  cases  and  controversies  between  third  persons 
and  the  assignee  in  bankruptcy  as  such.    Id, 

4.  JiTBisDionoN  OF  DisTBiOT  CouBT  ovBB  ALASKA. — The  jurisdiction  of  the 

district  court  for  the  district  of  Oregon  over  offenses  committed  in 
Alaska  is  conferred  by  section  7  of  the  act  of  July  27,  1868  {supra ),  and 
by  such  section  confined  to  violations  of  that  act  and  the  laws  *'  relating 
to  customs,  commerce  and  navigation,"  and  therefore  it  has  no  jurisdic- 
tion over  the  crime  of  distilling  spirits  therein,  without  paying  a  tax 
therefor.  U.  8,  v.  Seveloff,  311. 
6.  JuBisDicnoM  OF  Banxbuptct  Coubt. — This  court  has  jurisdiction  to 
allow  or  disallow  claims  againnt  a  bankrupt's  estate,  and  therefore  to 
pass  upon  their  legality;  and  this,  although  it  may  not  have  jurisdiction 
to  enforce  a  penalty  imposed  by  the  State  law  on  account  of  an  act 
making  any  such  claim  illegal.    In  relPUtock,  416. 

See  Coubts-Mabtial  ;  Fublio  Land,  23-25. 

JURY. 

1.  Advisinq  Vebdict. — Where  there  is  no  evidence  tending  to  prove  a  fact 
in  issue  essential  to  a  recovery,  the  court,  on  ipotion  of  defendant,  made 
at  the  close  of  plaintiff*s  testimony,  will  advise  the  jury  to  find  a  verdict 
for  the  defendant.    Coolidge  v.  McCone,  571. 

See  Gband  Jubt. 

LIEN. 
See  Mechanics'  Libn,  1  4 ;  BANKBUPrcnr,  36-40  ;  Stogk-Bboxkb. 

LIFE  INSURANCE. 
See  Insubancx. 
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LIMITATION. 

1.  AiiOALDB  Grant  a  Mexican  Titlb.  —A  gra^it  made  by  an  alcalde  of  San 

Francisco,  after  the  transfer  of  California  to  the  United  States*  is  a 
Mexican  title  within  the  meaning  of  the  proviso  to  the  sixth  section  of 
the  statute  of  limitations  of  the  State  of  California,  as  amended  in  1855. 
Palmer  ▼.  Low,  248. 

2.  MsxiCAN  Grant — ^Limitations.— The  claim  of  the  city  of  San  Francisco  to 

the  pneblo  lands,  not  having  been  finally  confirmed  on  the  eighteenth  of 
April,  1863,  the  statute  of  limitations  had  not  commenced  to  run  at  that 
date  against  a  party  claiming  title  under  an  alcalde  grant,  to  a  lot  within 
the  limits  of  the  pueblo.    Id, 

3.  PiiRADiNG  Exception. — Where  the  plaintiff  in  an  action  to  recover  land, 

relies  upon  title  acquired  by  virtue  of  an  adverse  iiossession  for  the 
period  prescribed  by  the  statute  of  limitations,  but  alleges  his  seizin 
generally  in  his  complaint,  without  setting  out  the  statute,  or  the  nature 
of  his  title,  the  defendant  need  not  plead  an  exception  to  the  statute 
upon  which  he  relies,  but  may,  upon  the  trial,  show  by  evidence  that  he 
is  within  the  exception  without  pleading  it.    Id. 

4.  Limitations — Dktbnsb. — ^The  word  *'  defense*'  in  section  six  of  the  statute 

of  limitations  of  California  of  1863,  refers  to  the  same  cases  as  the  word 
*'  defense  "  in  the  proviso  to  section  seven  of  the  statute  of  limitations 
of  1855.     Id, 

5.  A  Former  Contiotion  and  thb  Statutb  of  Limitattons  are  matters  of 

defense  on  the  merits,  which  must  be  investigated  in  the  exercise  of 
jurisdiction,  and  not  facts  upon  which  the  jurisdiction  to  hear  and  de- 
termine the  charge  depends.  These  matters  cannot  be  inquired  into  on 
a  petition  for  discharge  on  Mheas  corpus.    In  re  Bogart,  396. 

6.  San  Francisco's  Title  to  Lands  when  PBRyecTED. — The  title  of  the  city 

of  San  Francisco  to  its  municipal  lands  within  its  charter  limits,  as  de- 
fined by  the  act  of  incorporation  of  1851,  became  perfected  July  1, 1864, 
under  section  five  of  the  act  of  congress  of  that  date,  entitled  *'  an  act  to 
expedite  the  settlement  of  titles  to  lands  in  the  State  of  California." 
Harris  v.  McOovem,  515. 

7.  The  Statute  of  Limitations  of  1863  commenced  to  run  in  favor  of  the 

adverse  possession  of  such  lands,  existing  at  the  time  of  the  passage  of 
said  act  of  congress  of  July  1,  1864,  as  early,  at  least,  as  the  date  of  the 
passage  of  said  act.    Id. 

8.  LiMriATioNS — DiSABiLiTiBs. — When  the  statute  of  limitations  once  begins 

to  run  upon  a  right  of  action  to  recover  lands,  it  is  not  interrupted  by 
the  subsequent  descent  of  such  right  of  action  to  a  party  laboring  under 
a  disability  to  sue  at  the  time  of  such  descent  cast.    Id, 

m 

9.  Same. — Sucobssive  Possession. — Where  the  disseizor  conveys  his  title  and 

possession,  and  his  grantee  immediately  succeeds  to  the  same  posses- 
sion, in  pursuance  of  such  conveyance,  the  possession  of  both  consti- 
tutes one  entire  continuous  possession  for  the  purposes  of  the  statute  of 
limitations.    Id. 

10.  Adverse  Possession — Proof  of. — Twenty  years  continuous  adverse  pos- 

session of  real  property  is  a  bar  to  an  action  by  the  owner  to  recover  the 
possession;  but  the  burden  of  proof  is  upon  the  party  alleging  such  a 
possession.    Skv^tion  v.  NtUon,  540. 
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11.  Same,  a  Qubstion  of  Fact.— Whether  an  adverse  possession  is  proTen  in 

a  particular  case  is  a  qaestion  of  fact  for  the  jary,  nnder  the  instmc- 
tions  of  the  court,  as  to  what  constitutes  adverse  possession.    Id, 

12.  6ame,  in  Coffin's  Addition. — The  possession  of  the  occupant  of  a  lot  in 

Coffin's  addition  to  Portland  was  not  adverse  to  the  title  of  Coffin  prior 
to  the  passage  of  the  donation  act,  because  the  legal  title  of  the  latter 
did  not  accrue  until  that  time.    Id, 

13.  Vendee's  Possession  hat  be  Adverse.— The  purchaser  of  a  lot  in  the 

addition  aforesaid  from  Coffin  and  Lovmsdale,  by  a  quitclaim  deed  of 
June  25,  1850,  with  a  covenant  to  convey  the  legal  title  to  said  parchaaer 
when  the  same  should  be  acquired  from  the  United  States,  did  not  hold 
the  same  in  subordination  to  said  Coffin's  title  nnder  the  donation  act 
after  the  passage  of  thjB  same,  but  the  conditions  of  said  sale  being  per- 
formed, so  far  as  said  purchaser  was  concerned,  thereafter  his  posses- 
sion might  become  adverse  to  said  Coffin's,  and  in  the  absence  of  proof 
to  the  contrary,  should  be  presumed  to  be  so.    Id, 

14.  Unoonnkctbd  Advebse  Poessssioiis. — An  adverse  possession  to  be  a  bar 

to  an  action  to  recover  the  possession  by  the  owner  of  the  legal  title 
must  be  continuous  for  twenty  years;  and  several  suecassive  bat  uncon- 
nected disseizins  or  adverse  possessions,  though  amounting  in  the  ag' 
gregate  to  twenty  years,  cannot  be  tacked  together  to  make  such  a  con- 
tinuous possession.    Id, 

15.  Taceino  Advebsk  Possessions. — Where  there  are  several  Bucoeasive  ad- 

verse occupants  of  real  property,  the  last  one  may  tack  the  possession  of 
his  predecessors  to  his,  so  as  to  make  a  continuous  adverse  possession  for 
twenty  years,  provided  there  is  a  privity  of  possession  between  such  oc- 
cupants; and  in  case  of  an  actual  adverse  possession,  such  privity  arises 
from  a  parol  bargain  and  sale  of  the  possession  of  the  premises*  followed 
by  delivery  thereof,  as  well  as  by  a  formal  conveyance  from  one  occupant 
to  the  other.    Id. 

16.  CoLOK  OF  TnxE. — Color  of  title  or  entry  under  a  formal  deed  is  only  a 

necessary  element  of  adverse  possession,  where  such  possession  as  to 

part  of  the  premises  claimed  is  merely  constructive  and  not  actual.    Id. 

See  Pbescbiption,  1,  2,  3;  Watbb  Coctbsbs  and  Wateb  Eiohtb,  5,6,  9;  Stjulb 

Claim. 

MARINES. 
See  Abmies  of  the  United  Statkb. 

MARRIED  WOMEN. 

1.  Mabbied  Women  Adjctdoed  Bankbuft. — By  the  laws  of  Cahfomia  a  mar- 
ried woman  living  separate  and  apart  from  her  husband  is  liable  to  suit 
on  indebtedness  contracted  by  her  while  so  living.  She  may  therefcwe 
be  adjudged  a  bankrupt.  '  In  re  Lyons,  524. 

See  Husband  and  Wife,  2. 

MASTER  OF  VESSEL. 

1.  Liability  of  Masteb  fob  Violence  of  his  Officebs. — It  is  as  much  the 
duty  of  the  master  to  restrain  the  violence  of  his  officers  as  to  repress  the 
insubordination  of  the  men.    If  he  fails  to  exert  his  authority  with  vigor 
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and  effect  for  the  protection  o/  the  men,  he  will  be  held  responsible  in 
damages.    Anderson  y.  RosSt  91. 

2.  Mastteb's  Axtthobitt  to  Incbbasb  Waqbs. — Although  the  master's  author- 

ity in  general  extends  to  all  matters  connected  with  the  hiring  of  the 
crew,  he  cannot,  after  the  contract  is  made,  at  his  mere  will,  bind  the 
owners  to  the  payment  of  increased  wages,  unless  some  consideration  be 
given  for  the  advance,  or  in  the  exercise  of  a  reasonable  discretion,  he 
had  the  right  to  suppose  he  would  thereby  promote  the  interests  of  the 
adventure;  and  especially  is  this  the  case  where  the  master  has  not 
been  selected  by  the  owners,  but  appointed  by  a  consul  at  a  foreign 
port.    NeUsm  v.  The  Brig  Laura,  242. 

3.  Mastkb*s  Lisn  fob  Waqks  imnER  State  Statute.  —  The  manter  of  a 

vessel  exclusively  engaged  in  navigating  the  interior  waters  of  this  State 
may  maintain  a  libel,  in  mn,  for  his  wages  and  advances— when  a  lien 
therefor  is  created  by  the  State  law.     The  Mary  Oraticick,  342. 

4.   LlABDCITT    OF    OTHEB    PaBT    OwMXBS    FOB    NEQIilOBNOE    OF    MaSTBB  AMD 

Pabt  Owneb. — Where  a  libel  in  rem  was  filed  to  recover  damages  for  in- 
juries to  goods  by  fire,  caused  by  the  alleged  negligence  of  the  masteif 
who  was  also  pari  owner,  but  not  by  the  design  or  neglect  of  the  other 
pari  owners:  /iWd,  that  under  the  provisions  of  section  one  of  the  act  of 
March  3,  1851,  the  pari  owners  personally,  and  also,  their  interest  in  the 
vessel,  were  exempted  from  liability,  and  that  the  libel  must  be  dis- 
missed.   Keene  v.  The  Bark  WhinOer,  348. 

MEASURE  OF  DAMAGES. 

1.  Measube  of  Dahagbs.— The  rule  which  restricts  damages  to  such  as  may 
reasonably  be  supposed  to  have  been  contemplated  by  the  parties,  has  no 
application  to  cases  of  tort.     Bowas  v.  Pioneer  Tote  Line^  21. 

MECHANIC'S  LIEN. 

1.  MsoHANio's  Lien,  when  Attaches. — Under  the  lien  act  of  Oregon,  the 

lien  of  a  mechanic,  or  material  man,  arises  from  the  doiug  of  the  work 
or  furnishing  the  material,  and  attaches  to  the  building  from  that  time, 
upon  the  condition  subsequent  that  the  lien  creditor  file  a  notice  of  his 
intention  to  hold  such  lien  within  three  months  from  the  completion  of 
the  building.    In  re  CouUer,  42. 

2.  BAinLBUFTCT  Pbogeeoikos  do  not  affect  Lien. — The  notice  required  to 

be  filed  does  not  create  the  lien,  but  is  necessary  to  preserve  or  continue  it 
beyond  three  months  after  the  completion  of  the  building,  and,  there- 
fore, the  commencement  of  proceedings  in  bankruptcy  between  the  doing 
of  the  work,  or  famishing  of  material,  and  the  filing  of  sunh  notice  does 
not  impair  or  affect  the  lien  or  the  right  of  the  lien  creditor  to  continue 
it  by  filing  the  notice.    Id, 

3.  Lien  not  Opposed  to  Policy  of  Bankrupt  Act. — The  lien  given  by 

the  local  act  to  mechanics  or  material  men  is  not  opposed  to  the  terms 
or  policy  of  the  bankrupt  act,  as  it  in  no  way  prefers  one  creditor  at  the 
expense  of  another,  or  diminishes  the  general  assets  of  the  debtor  other- 
wise applicable  to  the  payment  of  his  general  creditors.    Id. 

4.  Mastsb's  Lien  fob  Wages  und£b  State   Statute. — The  master  of  a 
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yessel  exclusively  engaged  in  navigating  the  interior  waters  of  this  State 
may  maintain  a  libel,  it'  rem,  for  his  wages  and  advances —  when  a  lien 
therefor  is  created  by  the  State  law.     The  Mary  GraUoick,  343. 

MEXICAN  GRANT. 

1.  Patent  Dkuyxbt. — A  personal  delivery  of  a  patent  to  the  patentee  is  not 

necessary  to  the  vesting  of  the  title.    Le  Hoy  v.  Chytoriy  493. 

2.  Patknt  Becallid  with  Consent  of  Patentee. -A  patent  in  dne  form 

signed  by  the  president,  sealed  with  the  seal,  and  duly  recorded  in  the 
records  of  the  general  land  office,  issued  upon  a  Mexican  grant  of  land 
in  California  confirmed  in  pursuance  of  the  act  of  congress  of  1851,  and 
subsequent  acts,  was  sent  to  the  United  States  surveyor-general  for  Cali- 
fornia, to  be  delivered  to  the  confirmee.  The  party  entitled  refused  to 
accept  the  patent,  on  the  ground  that  it  was  erroneously  located,  and  of 
defects  in  the  proceedings  prior  to  the  patent,  and  petitioned  the  com- 
missioner of  the  land  office  on  these  grounds  to  recall  the  pateut  and 
order  a  re-survey,  which  was  granted :  Held, 

1.  That  the  commiRsioner  of  the  land  office  had  power,  under  the  drcnm- 

stances,  and  with  the  consent  of  the  party  in  interest,  to  recaU  the 
patent  and  order  a  re-survey. 

2.  That  having  power  to  recall  the  patent,  in  a  proper  case,  with  the  con- 

sent of  the  patentee,  he  had  power  to  determine  whether  the  appli- 
cation and  evidence  presented  a  proper^case  for  recall,  and  that  his 
action  is  not  void  by  reason  of  any  error,  if  any  error  there  be,  in 
determiinng  that  question.    Id. 

3.  JuBisDicTioN  defined  to  be  the  power  to  hear  and  determine.    Id. 

4.  Patent  Canceled  without  Consent  of  Patentee. — A  subsequent  sur- 

vey having  been  made,  and  another  patent  duly  signed,  sealed  and  re- 
corded, being  in  all  respects  regular  and  in  due  form  on  its  face,  the 
commissioner  of  the  general  land  office  transmitted  it  to  the  United 
States  surveyor-general  for  Califpmia  for  delivery  to  the  proper  party; 
but  before  its  arrival  in  California  recalled  it  by  telegraph,  and  upon  its 
return,  without  the  knowledge  or  assent  of  the  claimants,  canceled  the 
patent.  The  claimant,  as  soon  as  it  was  known,  acquiesced  in,  and 
claimed  under,  the  patent:    Held, 

1.  That  the  patent  took  effect  from  the  moment  when  it  was  signed  and 

duly  sealed. 

2.  If  not,  that  the  recording  of  the  patent  and  its  transmission  to  the 

surveyor-general  for  California  to  be  delivered,  constituted  a  de- 
livery and  the  title  passed. 

3.  That  the  title  having  vested  under  the  patent,  the  secretary  of  the  in- 

terior had  no  power  to  recall  or  cancel  the  patent  without  the  con- 
sent of  the  patentee. 

4.  That  ihe  patent,  being  valid  on  its  face,  cannot  be  collaterally  im- 

peached by  matter  dehors  the  patent,  in  an  action  at  law  brought 
in  the  national  courts  to  recover  the  land  purporting  to  be  granted 
by  it. 

5.  That  the  only  mode  of  impeaching  the  patent  is  by  a  direct  proceed- 

ing in  the  proper  form — as  by  bill  or  information — in  a  court  of 
competent  jnrisiUction  against  the  patent,  to  annul  or  repeal  it.  Id* 
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6.  San  Fbancisoo's  Tttlb  to  Lands  whbn  Pbbfbotbd.— The  title  of  the  city 
of  San  Francisco  to  its  municipal  lands  within  its  charter  limits,  as 
defined  by  the  act  of  incorporation  of  1851,  became  perfected  Jnly  1, 
1864,  under  section  five  of  the  act  of  congress  of  that  date,  entitled  "  an 
act  to  expedite  the  settlement  of  titles  to  lands  in  the  State  of  Califor- 
nia."   Harris  y.  McOovem,  515. 

6.  Thk  Statdtb  of  Livitationb  of  1863  commenced  to  run  in  favor  of  the 

adverse  possession  of  such  lands,  existing  at  the  time  of  the  passage 
of  said  act  of  congress  of  July  1,  1864,  as  early,  at  least,  as  the  date  of 
the  passage  of  said  act.     Id. 

7.  Pbbfbct  Mbxican  Grants. — ^Where  the  holder  of  a  perfect  Mexican  grant 

has  presented  his  grant  to  the  board  of  laud  commissioners  for  confir- 
mation, under  the  act  of  congress  of  1851,  and  had  it  confirmed,  snr- 
yeyed,  and  patented,  the  final  decree  and  patent  are  conclusive  as  to  the 
extent  of  the  grant.    BoyU  v.  liindSf  527. 

8.  Samb. — Where  a  Mexican  grant  is  presented  to  the  board  of  land  commis- 

sioners for  confirmation,  confirmed,  finally  surveyed,  and  patented  in 
accordance  with  the  final  survey,  all  questions  determined  become  rts 
adjudicata  between  the  parties  to  the  proceeding  and  their  privies.    Id, 

9.  Savb. — The  proceedings  of  the  board  of  land  commissioners  for  confirma- 

tion of  Mexican  grants  are  judicial  in  their  character,  and  have  the  same 
effect  as  other  judicial  proceedings.    Id. 

10.  Bks  Adjitdioata. — ^Where  the  claimants  submit  to  the  decree  of  the  board 

of  land  commissioners,  and  no  appeal  is  taken,  the  decree,  final  survey 
and  patent  in  pursuance  thereof,  have  the  same  force  and  e£fect  as  if  the 
decree  had  been  rendered  by  the  supreme  court  on  appeal,  and  are  con- 
clusive upon  the  rights  of  all  parties  to  the  proceeding  and  their  privies. /cf. 

11.  Authomtt  of  Decision  on  Qctkstion  of  Fact. — When  a  question  of  fact 

as  to  the  proper  location  of  a  Mexican  grant  has  been  determined  by  the 
District  Court,  and  on  an  appeal  the  finding  has  been  reviewed  and 
affirmed  by  the  Justice  of  the  Supreme  Court  allotted  to  the  Circuit, 
the  determination '  is  entitled  to  great  weight  as  authority  on  a  similar 
issue  of  fact  submitted  upon  the  identical  testimony  in  another  pro- 
ceeding.   Dodge  v.  Perti,  645. 

12.  Ml'xican  Gbant,  Juridical  Possession  Undbr. — The   magistrate    who 

gave  juridical  possession  to  the  grantee  under  a  Mexican  grant,  was  not 
authorized  to  include  lands  in  the  juridical  possession  not  embraced 
within  the  exterior  lines  designated  in  the  grant.    Id. 

13.  Saxr,  Right  to  Pubchasb  undkb  Act  of  Jdlt  23,  1866. — A  claimant 

under  a  Mexican  grant  who  never  presented  his  grant  for  confirmation 
under  the  act  of  1851,  and  who  is  not  in  privity  with  any  party  who  did 
*  present  the  grant,  is  not  within  the  provisions  of  the  seventh  section  of 
the  act  of  congress  passed  July  23,  1866  (14  Stat  220),  authorizing  cer- 
tain purchasers  of  Mexican  grantees  to  purchase  lands  excluded  by  a  final 
survey  of  the  grant.    Id, 

14.  1b. — SuBVET  of  Public  Lands. — ^Lands  claimed  under  a  Mexican  grant 

excluded  from  the  external  limits  of  the  grant  by  the  express  terms  of 
the  decree  of  confirmation,  cannot  properly  be  embraced  within  a  survey 
of  the  grant,  and  are  public  lands  subject  to  survey  and  sale  as  such 
from  the  time  when  the  decree  of  confirmation  so  excluding  them  be- 
comes final.    Id, 
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15.  BxMK. — Such  lands  when  surveyed  by  the  snnreyor-general  of  the  United 

States,  nnder  the  general  authority  given  for  that  purpose  are  subject  to 
selection  by  the  State  of  California  as  a  part  of  the  lands  granted  to  the 
State  by  congress.    Id, 

16.  Patent,  CoiiLATBBAL  Attack. — A  patent  of  the  State,  valid  on  its  faoe» 

cannot  be  collaterally  impeached  by  matter  dehors  the  patent,  by  ft 
party  having  no  title,  in  an  uction  at  law  brought  in  the  national  courts 
to  recover  the  land  purporting  to  be  granted  by  it.     Id. 

MOBTOAGE. 

1.  Bbmkdial  Statutes  should  be  liberally  construed  to  advance  the  remedy, 

rather  than  strictly  to  the  destruction  of  a  right.  Edmondson  v.  Byde^ 
205. 

2.  Mobtoaobb  Void  as  to  Asseonbe  in  Bakkbuptct. — Under  the  bankrupt  act, 

mortgages  and  bills  of  sale  of  personal  property,  which  are  void  as  to 
creditors  under  the  utatute  of  frauds  of  the  State  where  the  transactions 
occur,  are  void  as  to  the  assignee  in  bankruptcy.    Jd, 

3.  Exemption  as  to  Mortoaobe  in  Void  Mobtoaqe. — Where  the  bankrupt 

makes  no  claim  to  have  set  apart  a  portion  of  his  property,  to  which  he 
is  entitled  und(»r  a  statute  exempting  property  from  seizure  and  sale 
under  execution,  a  mortgagee  in  a  mortgage  embracing  the  property 
executed  by  the  bankrupt,  void  as  to  creditors  under  the  statute  of 
frauds,  is  not  in  a  position  which  entitlen  him  to  have  such  property  set 
aside  as  belonging  to  him  by  virtue  of  his  mortgage.    Id. 

4.  The  Titlv  of  a  Mobtgaoee  of  a  chattel  becomes  absolute  after  condi- 

tion broken.  If  he  takes  possession  and  omits  to  sell  or  foreclose  within 
a  reasonable  time,  the  debt  is  satisfied  to  the  extent  of  the  value  of  the 
chattel,  when  taken  possession  of.    In  re  Haake,  231. 

5.  The  Cestui  que  Tbust  undbb  a  Tbust  Deed  to  secure  present  loans  and 

subsequent  advances,  will  be  protected  as  to  such  advances  against  the 
claims  of  the  borrower  who  has  declared  the  land  a  homestead,  and  has 
subsequently  obtained  such  advances,  and  fraudulently  concealed  his 
declarution  of  homestead.    Id. 

6.  MoBTQAOE. — A  mortgage  fraudulent  and  void  as  to  creditors,  is  so  as  to 

the  assignee  in  bankruptcy.    In  re  MorrUl,  356. 

7.  GHArrEL  Mobtoaoe — Mobtoaobe  not  Taking  Possbssion. — By  statute 

in  Nevada,  a  chattel  mortgage  is  void  as  to  creditors,  unless  immediate 
possession  of  the  mortgaged  property  is  taken  and  retained  by  the 
mortgagee.     Id. 

8.  Same. — Independent  of  the  statute,  a  mortgage  of  goods  is  firaudulent 

and  void  as  to  creditors,  if  the^  mortgagor  is  allowed  to  remain  in 
possession  of  and  sell  and  traffic  with  them  as  his  own.    Id. 

9.  Mobtoaqe  an  Act  of  Bankbuptct. — Where  it  appears  that  a  debtor 

gave  a  mortgage  upon  a  large  portion  of  his  property,  which  mortgage 
purported  to  be  given  as  security  for  a  debt  that  in  fact  never  existed, 
the  reasonable  conclusion  is,  that  such  mortgage  wns  made  to  hinder 
and  delay,  if  not  to  defraud  the  creditors  of  such  debtor,  and  is,  there- 
fore, an  act  of  bankruptcy.    In  re  Ryan,  411. 
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NATURALIZATION. 

1.  '*  Abmixs*'  of  the  United  States  dobs  not  Include  Mabinrs. — The 
■word  "  armies,"  as  used  in  the  acts  of  coDgress,  and  particularly  in  sec- 
tion 20  of  the  act  of  Jaly  17,  1872  (12  Stat.  597),  does  not  .include 
marines."    In  re  Bailey,  200. 
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NEGLIGENCE. 

1.  NEOuesKGE  in  Towing,  Liabilitt.— A  tug  towiog  a  barge  approached  a 
wharf  where  the  latter  was  to  land,  but  failed  to  make  fast  her  lines  by 
reason  of  their  slipping  and  parting.  The  barge  was  driven  by  the  tide 
against  the  wheel  of  a  stern- wheel  steamer  lying  at  an  adjacent  wharf, 
thereby  causing  the  wheel  to  revolve,  and  jko  inflict  serious  injuries  on 
the  libetlant,  who  was  at  work  in  the  wheel.  Hdd :  1st.  That  the  barge 
was  in  fault  in  not  properly  providing  and  handling  the  lines  upon 
which  she  relied  to  stop  her  headway  ;  2d,  That  the  tug  was  in  fault  in 
'  casting  off  the  barge  before  she  was  properly  secured,  or  in  not  affording 
her  timely  aid,  or  in  removing  to  so  great  a  distance  that  it  was  imprac- 
ticable to  do  so  ;  3d,  That  the  libellant  was  not  bound  to  lash  the  wheel 
of  the  streamer  in  such  manner  as  to  prevent  all  injurious  consequences 
of  the  negligence  of  others  ;  it  was  sufficient  if  the  lashings  were  strong 
enough  to  resist  the  action  of  the  tide  or  waves,  the  swell  of  a  passing 
vessel,  or  any  other  force  which  might  reasonably  be  anticipated ;  4th, 
Even  if  the  lashings  were  not  so  strong  as  prudence  required,  the  im- 
mediate cause  of  the  accident  was  the  negligence  of  the  respondent,  and 
the  rules  relating  to  contributory  negligence  do  not  apply.  Bovoas  y« 
Pioneer  Tow  Line,  21. 

2.   LlABILITT    OF    OTHBB    PaBT    OwNEBB    FOB    NEGLIGENCE    OF    MaSTEB  AND 

Pabt  Ownsb.— Where  a  libel  in  rem  was  filed  to  recover  damages  for 
injuries  to  goods  by  fire,  caused  by  the  alleged  negligence  of  the  master, 
who  was  also  part  owner,  but  not  by  the  design  or  neglect  of  the  other 
part  owners  :  Held,  that  under  the  provisions  of  section  one  of  the  act  of 
March  3,  1851,  the  part  owners  personally,  and  also  their  interest  in  the 
vessel  were  exempted  from  liability,  and  that  the  libel  must  be  dis- 
missed.    The  Bark  WfiisUer,  348. 

3.  Enoineeb  not  Licensed. — Although  at  the  time  of  a  collision  the  engineer 

on  the  injured  boat  is  not  licensed,  this  circumstance  will  not  prevent  a 
recovery  of  damages  for  the  injury,  where  the  evidence  shows  that  the 
want  of  a  licensed  engineer  did  not  contribute  to  the  collision.  7%e 
Vancouver,  381. 

4.  GxTY  AoBoss  A  BrvEB. — A  wire  cable  laid  across  the  Wallamet  river  as  a 

« 

guy  on  which  to  run  a  ferry  boat,  is  not  an  unlawful  obstruction  to  navi- 
gation, unless  it  actually  prevents  or  renders  hazardous  the  navigation 
of  the  river  by  others.    Jd, 

G.  Boats  PASSiNot  Each  Otheb.— When  vessels  are  approaching  each  other 
in  what  the  pilot  rules  call  *'  the  first  situation,"  the  boat  that  is  cross- 
ing the  bow  of  the  other  is  entitled  to  keep  its  course,  and  the  other 
should  port  its  helm  and  pass  astern. 

6.  Tug,  Negligence  of. — The  tug  M.  left  Astoria  with  the  scow  J.  F.  in 
tow,  two  hundred  feet  astern,  on  the  last  of  the  ebb  tide,  for  Cape  Dis- 
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appointment,  and  met  the  flood  tide  and  soath-west  wind  abreast  of  Sand 
Iflland  as  might  have  been  reasonably  expected,  where  snch  tide  and  wind 
always  make  a  rongh  sea,  and  in  attempting  to  tow  said  scow  against 
the  same,  the  tow-line  of  the  tow  and  also  of  the  tug  parted,  and  the 
scow  went  on  Chinook  spit  and  was  lost:  Held^  That  the  tog  did  not 
exercise  ordinary  skill  and  diligence  in  undertaking  the  voyage  on  the 
last  of  the  ebb  tide,  or  in  attempting  to  tow  the  scow  against  the  flood 
tide  and  wind;  and  therefore  is  responsible  f or  the  oonseqnent  loss  of 
the  same.     The  MerrvmaCt  586. 

7.  Tug,  Dnnxs  ot. — Under  the  circumstances  of  the  employment,  with  the  ex- 

ception of  steering  the  tow,  working  her  pump,  and  handling  her  end  of 
the  tow-line,  the  tug  is  responsible  for  the  navigation  of  both  vessels! 
and  her  duties  were  tho^e  of  a  private  carrier  for  hire,  jnst  as  much  as  if 
she  had  had  her  npon  her  own  deck  instead  of  astern,  at  the  end  of  a 
tow-line.    Id, 

8.  Samb.— Where  a  tng  negligently  places  a  tow  in  a  peril  from  which  she  is 

lost,  it  is  no  excuse  that  the  tow  might  have  been  saved,  but  for  a  mis- 
take of  or  want  of  skill  in  the  crew  of  the  latter,  in  bending  a  tow-line 
in  a  dangerous  emergency,  or  the  want  of  extraordinary  ground  tackle. 
Id. 

9.  GoLLisioM  Bktwkkn  Tug  and  Tow. — Where  a  tow  has  parted  from  the 

tug  and  gone  adrift,  and  is  in  great  peril,  and  the  latter,  at  the  request 
of  the  crew  of  the  former,  attempts  to  take  them  off,  and  in  so  doing 
collides  with  the  tow  and  sinks  her,  the  tug  is  not  responsible  for  the 
consequences  of  such  collision,  unless  it  was  intentional  or  the  result  of 
gross  negligence.    Id, 

OBITER  DICTA. 

1.  Obitbb  Diota.  What  Not. — Where  the  record  fairly  presents  two  points 

upon  the  merits  in  a  case,  upon  either  of  which  the  appellate  court  might 
rest  its  decision,  and  the  court  actnally  decides  both)  without  indicating 
that  it  is  intended  to  rest  the  judgment  upon  one  rather  than  on  the 
other,  the  decision  upon  neither  can  be  regarded  as  (Mtr,  Starr  t. 
Stark,  605. 

PARTIES. 
See  PBAonoE,  2-4. 

PARTNERSHIP. 

1.   PaBTNBRSHIP,   what  GoNSTrrUTBS  BBTWBBN  OwNBBS  OT  TuG  AlTD  BaBOB. 

When  the  owner  of  a  tng  agreed  with  the  owner  of  a  barge  that  both 
vessels  should  be  employed  in  a  freighting  business,  the  wages  of  the 
servants  of  the  association  and  expenses,  except  for  repairs,  to  be  paid 
out  of  the  earnings,  and  the  balance  or  profits  to  be  divided  between 
them  in  proportion  to  the  stipulated  values  of  the  vessels:  Bfld,  that 
this  agreement  constituted  a  partnership,  and  that  either  partner  was 
liable  in  an  action  of  tort  for  damages  caused  by  the  negligence  of  the 
servants  and  agents  of  the  partnership,  while  conducting  its  busines. 
Bowas  v.  Pioneer  Tow  Line^  21. 

2.  Pabtnbbship,  Pabticipation  in  Pbofitb,  Pboof  of. — ^Participation  in  the 

profits  of  a   business  is   presumptive  or  prima  fctcie  proof  that  the 
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participator  is  a  partner  in  such  baBiness,  and  in  the  absence  of  other 
proof  is  sufficient  evidence  thereof,  but  such  presumption  may  be  over- 
come by  showing  that  such  profits  were  receiTed  by  the  party  simply  as 
wages  for  services  performed,  or  interest  for  money  loaned  to  the  per- 
son carrying  on  such  business.    In  re  FrandSt  286. 

3.  Bame—  Buug  in  W.  v.  0.  Denikd. — The  English  and  American  author- 

ities examined  and  commented  on,  touching  the  rule  announced  in 
Waugh  V.  Ganger,  2  H.  Bl.  235,  upon  the  authority  of  G^roce  v.  SmUh,  2 
W.Bl.  298:  *' That  he  who  shares  in  the  profita  indefinitely,  shall  by 
operation  of  law,  be  made  liable  to  losses,"  and  the  rule  denied  to  be 
law.    Id. 

4.  Samb— Fboof  07  WHEN  DisouisED.— Upou  the  evidence  and  as  a  matter 

of  fact,  a  partnership  found  to  exist  between  two  parties,  where  the 
transaction  was  intentionally,  and  for  collateral  reasons,  disguised  under 
the  cloak  of  a  pretended  loan  and  employment  as  bookkeeper.    Id, 

PATENTS  TO  PUBLIC  LANDS. 
See  Public  Lakdb,  22-25,  28. 

PATENT  BIGHTS. 

1.  Agent  Pubchasino  of  Principal. — An  agent  employed  to  sell  a  patent 

right  for  the  territory  embraced  in  the  State  of  California,  purchased  the 
right  to  the  entire  territory  from  his  principal,  at  an  agreed  sum,  upon 
a  representation  that  he  could  not  sell  for  a  better  price,  and,  conceal- 
ment of  the  fact  that  he  had  before  the  purchase  actually  contracted  to 
sell  two  counties  for  the  same  sum  given  for  the  entire  territory.  The 
vendee  afterwards  sold  other  counties  for  various  sums,  a  portion  of 
which  had  not  been  paid.  The  vendor  filed  a  bill  to  set  aside  the  sale, 
and  charge  his  vendee  as  trustee  and  for  an  account  After  which  the 
vendee  reacquired  portions  of  the  territory  so  sold,  and  offered  to  recon- 
vey  in  discharge  of  his  liability,  in  case  the  sale  should  be  set  aside; 
Held, 

1.  6'a/e  AnavUed* — ^That  the  principal  is  entitled  to  have  the  sale  an' 

nulled,  and  the  portion  of  the  territory  unsold  reconveyed. 

2.  Vendor  Entitled  to  Account, — That  the  vendor  is  not  bound  to  ac- 

cept that  portion  of  the  territory  which  his  vendee  had  sold  and  re- 
acquired after  the  sale  to  him,  bat  is  entitled  to  have  an  account  of 
the  entire  amount  for  which  the  territory  sold. 

3.  Compensation  of  Agent, — That  the  stipulations  of  the  prior  contract  of 

agency,  do  not  control  the  question  of  compensation,  but  that  the 
actual  charges  and  commissions  paid  by  the  vendee  in  making  the 
sales  will,  in  this  case,  be  allowed.    Jeffries  t.  Wiester^  135. 

2.  Injunction  in  Patknt  Cases. — If  there  has  been  no  trial  of  the  right  at 

law,  plaintiff  must  show  an  exclusive  possession  and  exercise  of  the 
right  before  an  Injunction  will  be  granted.    Hoekfioher  v.  Eager,  361. 

3.  Same — Laches. — A  delay  of  eighteen  months,  after  knowledge  of  an  in- 

fringement, in  applying,  is  of  itself  good  ground  for  refusing  an  inter- 
locutory injunction.    Id, 

4.  Same— Incontkniknce  to  Parties. — Where  plaintiff  will  suffer  little,  and 

defendant  great  inconvenience  and  expense,  an  interlocutory  injunction 
ought  to  be  denied.    Id. 
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5.  Patbntbd  AbtioiiBb  LAwruLLT  Sold,  Ehancipatsd. — ^When  a  patented 

article  has  been  lawfully  made  and  sold  without  restriction  or  condition, 
it  is  no  longer  within  the  monopoly,  and  the  purchaser  may  use  it  with- 
out restriction  as  to  time  or  place.    McKay  v.  TToos^er,  373. 

6.  Lawful  Salb — What. — The  assignee  of  all  the  right,  title  and  interest  of 

the  patentee  in  his  inyention  and  patent,  in  a  specified  territory,  with- 
out any  restriction  upon  his  right  to  yend  in  said  territory,  may,  with 
respect  to  the  rights  of  a  subsequent  assignee  for  other  territory,  law- 
fully sell  the  patented  article  within  his  own  territory,  without  restric- 
tion or  condition.    Id, 

7.  Tkbbitobul  Bights. — ^B.  is  assignee,  without  restriction  or  condition,  of 

all  the  rights  of  the  patentees  for  the  territory  east  of  the  Bocky  mount- 
ains, in  a  patent  for  an  improved  case  for  transporting  eggs.  M.  is  a 
subsequent  assignee  for  all  the  territory  west  of  the  Bocky  mountains. 
E.  purchased  of  B.  at  Chicago,  a  number  of  his  patent  cases,  filled  them 
with  eggs  in  Iowa,  and  trau sported  the  eggs  in  said  cases  to  San  Fran- 
cisco :  Held,  that  such  use  of  the  cases  west  of  the  Bocky  mountains  is 
not  an  infringement  of  the  rights  of  M.,  under  his  assignment  for  the 
territory  west  of  the  Bocky  mountains.    Id, 

8.  Patbmt — CoNSTBDcnoN  OF  Claim. — The  claim  in  a  patent  is  to  be  con- 

strued liberally  in  favor  of  the  patentee,  and  in  connection  with  the 
specifications  and  accompanyiug  drawings.    Smiih  ▼.  Pryor,  461. 

9.  Ibid.  —  Htate  of  thb  Abt. — The  claim  must,  also,  be  considered  in  con- 

nection with  the  state  of  the  art  at  the  time  it  is  made.    Id. 

10.  Eyiobnob  of  XJsbfulnkss.— The  fact  that  the  patented  article  has  super- 

seded all  others  before  in  use,  and  that  the  party  charged  with  infring- 
ing has  adopted  it  in  the  place  of  those  before  made  and  sold  by  him, 
constitutes  strong  evidence  of  usefulness.     Id, 

11.  Fibst  Invjbntob. — The  party  who  first  invents  and  perfects  the  invention 

by  producing  a  practical  working  machine,  is  entitled  to  a  patent,  even 
though  another  may  have  first  conceived  the  general  idea,  and  made 
some  progress  in  its  development  short  of  constructing  a  practical 
machine.    Id, 

12.  Thb  Culpdt  Closbt  patented  in  England  is  not  an  anticipation  of  Smith's 

invention.    Id, 

13.  Two  Teabs'  Suocbssivb  Applications. — ^An  application  for  a  patent  made 

within  the  two  years  required  by  the  statute  was  rejected,  the  claim  being 
defective  and  not  covering  the  real  invention.  Another  application  was 
made  within  a  reasonable  time  but  not  within  the  two  years,  upon  the 
same  specifications  and  drawings,  with  a  corrected  claim  covering  the 
invention,  upon  which  a  patent  issued:  Seld,  that  under  the  circum- 
stances the  two  applications,  for  the  purposes  of  the  two  years,  will  be 
regarded  as  one  continuous  proceeding  dating  from  the  filing  of  the  fiist 
application.    Id, 

14.  Patent — Use  of  Pabt  of  Combination. — A  combination  of  three  distinct 

parts  is  not  infringed  by  the  making  and  sale  of  two  of  the  parts  to  be 
used  without  the  third.     Coolidge  v.  AfcCone,  571. 

15.  Useless  Pabtb  Bbjeoted. — When  the  invention  claimed  and  patented  is 

a  combination  of  three  distinct  parts,  it  is  no  infringement  to  make  and 
use  two  of  the  parts,  even  though  the  third  is  useless.    Id, 
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16.  Advising  Yebdiot. — Where  there  Ib  no  evidence  tending  to  prove  a  fact 
in  issue  essential  to  a  recovery,  the  court,  on  motion  of  defendant,  made 
at  the  close  of  plaintiff's  testimony,  will  advise  the  jary  to  find  a  verdict 
for  the  defendant.    Id. 

PAYMENT. 

1.  Fatment  by  Notk. — A  surety  may  pay  the  debt  for  which  he  is  contin- 
gently liable,  so  as  to  satisfy  the  requirements  of  section  nineteen  of  the 
bankrupt  act,  by  giving  his  individual  note,  if  such  note  is  expressly  re- 
ceived as  payment.    In  re  Morrill,  356. 

PENALTY. 

1.  Pbohibition  and  Penalty. — Where  a  statute  contains  both  a  prohibition 
and  a  penalty,  a  contract  or  transaction  contrary  thereto,  is  absolutely 
illegal  and  void,  unless  it  appears,  upon  a  consideration  of  the  whole 
act,  that  the  legislature  did  not  so  intend.    In  re  PiUock,  416. 

PERSONAL  PROPERTY,  SALE  OF. 

1.  SaiiE  op  Personal  Fbopbbty. — An  agreement  concerning  the  sale  of 

specific  or  ascertained  chattels  is  prima  ftude  b,  bargain  and  sale,  and 
transfers  the  property  therein  to  the  purchaser,  in  consideration  of  his 
becoming  bound  to  pay  the  price  therefor  ;  but  the  intent  of  the  parties 
is  to  govern,  and'  the  contract  may  provide  that  the  property  in  the 
chattel  shall  remain  in  the  seller  until  payment,  although  the  possession 
thereof  be  given  to  the  buyer  in  the  meantime.  Wood  M.  &  i2.  Co,  v. 
Brooke,  576. 

2.  Same. — Where  0.  &  Co.  had  the  exclusive  right  to  sell  the  agricultural 

implements  manufactured  by  the  W.  W.  Co.,  in  Oregon  and  Washing- 
ton, and  during  the  year  1873  G.  &  Co.  ordered  and  received  certain 
machines,  with  the  understanding  that  they  were  to  pay  for  them  if  sold 
within  the  year,  and  if  not,  that  they  were  *'  to  take  them  for  the  next 
season,"  and  the  transaction  appeared  upon  the  invoices  of  the  W.  W. 
Co.  and  the  books  of  0.  &  Co.  as  a  sale:  Held,  That  the  property  in  the 
machines  passed  to  C.  &  Co.  upon .  delivery,  and  upon  their  being  ad- 
judged bankrupts,  to  their  assignee.    Id. 

PILOTS. 

1.  Pilot  Ttjo  Boat,  when  acts  as  Salvor.  -The  pilot  act  of  Oregon,  (S.  L. 
1868,  p.  23, )  provides  that  the  steam  tug  and  pilot  boat  at  the  mouth  of 
the  Columbia  river,  shall  tow  and  pilot  sail  vessels  "upon  the  pilot 
grounds  between  Astoria  and  the  open  sea,  outside  the  bar,"  '*in  all 
weather,"  when  the  bar  '*  can  be  crossed  by  first-class  steamers  and  sail 
vesselH,"  for  a  uniform  compensation  iu  proportion  to  the  draught  of  the 
vessel  called  pilot  fees:  Held,  that  so  long  as  it  is  reasonably  safe  to  ttike 
a  vessel  in  tow  anywhere  on  this  pilot  ground,  the  tug  is  bound  to  do  so, 
and  is  not  entitled  to  compensation  therefor  as  a  salvor,  but  that  she  is 
•  not  bound  to  incur  extraordinary  risk  to  tow  a  vessel,  or  to  rescue  it 
from  danger  of  wreck,  and  when  she  does  so,  she  is  entitled  to  compen- 
sation therefor,  as  a  salvor.    Roffy.  Wass,  389. 
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PLEA.DING. 

1.  Pleading  Excbftion. — Where  the  plaintiff,  in  an  action  to  recover  land, 

relies  upon  title  acquired  by  virtue  of  an  adverse  posseflsion  for  the 
period  prescribed  by  the  statute  of  limitations,  but  alleges  his  seizin 
generally  in  his  complaint,  without  setting  out  the  statute,  or  the  nature 
of  his  title,  the  defendant  need  not  plead  an  exception  to  the  statute 
upon  which  he  relies,  but  may  upon  the  trial,  show  by  evidence  that  he 
is  within  the  exception  without  pleading  it.    Palmer  v.  LotOf  248. 

2.  Wbitino — How  Pleadbb. — In  actions  at  law  a  writing  complained  upon 

or  pleaded  must  be  set  forth  in  the  pleading  according  to  its  tenor  or 
legal  effect,  and  if  it  is  merely  referred  to  and  annexed  as  an  exhibit,  it 
will  be  stricken  out,  on  motion,  as  impertinent  and  irrelevant.  Oh  Chow 
V.  HiUUU,  259. 

3.  Same — Dibtxngt  Stxpitultions  in.— Where  a  contract  contains  various 

substantive  and  independent  stipulations,  and  there  is  a  breach  of  more 
than  one  of  such  stipulations,  there  arises  distinct  causes  of  action 
which  should  be  pleaded  separately.    Id. 

4.  Allegation,  Not  Ukckbtain.— An  allegation  that  the  defendant  failed  to 

furnish  transportation  to  laborers  furnished  the  defendant  by  plaintiff 
to  his  damage  so  many  dollars  is  not  uncertain,  but  only  nominal  dam- 
age can  be  recovered  under  it.    Id. 

5.  Allegation,  Uncertain.— T.  W.  agreed  to  furnish  H.  sixty-six  or  more 

men,  at  different  rates  of  wages,  to  work  upon  the  N.  P.  railway  for  an 
indefinite  time.  In  an  action  to  recover  a  balance  alleged  to  be  due  T.  W. 
upon  such  contract,  the  plaintiff  alleged  that  he  had  duly  performed  all 
the  conditions  thert*of  on  \^s  part:  Hddt  on  a  motion  to  make  more  cer- 
tain that  the  allegation  was  not  sufficient,  because  the  contract  did  not 
limit  and  settle  what  number  of  men,  or  for  what  term  the  plaintiff  was 
bound  to  furnish  them,  and  therefore  the  averment  was  uncertain. 
Toy  WUliam  v.  HalkU,  261. 

6.  Allegation  of  Pbbfobmance. — In  an  action  upon  such  a  contract  it  is 

not  sufficient  to  allege  that  in  pursuance  thereof  there  became  due  the 
plaintiff  a  certain  sum  of  money,  but  it  must  be  alleged  what  amount 
of  labor  was  furnished  under  the  contract,  and  that  there  is  due  or  became 
due  therefor  so  much  money.    Id, 

7.  DiTFBBENT  Bbeachbs  OF  CoNTBACT. — Different  breaches  of  same  contract 

give  rise  to  distinct  causes  of  action.    Id. 

8.  AvEitMENT  connecting  Causb  AND  EFFECT. — the  Complaint  alleged  that 

the  defendants  being  directors  of  The  O.  S.  N.  Co.,  by  their  false  and 
fraudulent  acts  and  representations,  depreciated  the  market  value  of 
the  stock  of  said  company,  and  the  plaintiff  relying  upon  the  good 
faith  of  the  defendants  was  induced  to  sell  his  stock  in  said  company 
below  its  real  value,  to  his  damage:  tiirfd,  on  demurrer,  that  there  was 
a  failure  to  connect  the  alleged  cause  and  effect  by  proper  averment ; 
that  it  should  have  been  stated  that  the  plaintiff  was  thereby  induced  to 
sell  his  stock,  etc.     Weeks  v.  Ladd,  520. 

POWEB  OF  ATTORNEY. 

1.  An  Ibbegtjlas  Convbtanob,  by  one  acting  under  a  power  of  attorney,  of 
a  possessory  claim  to  public  land  acquiesced  in  and  acted  upon  by  the 
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principal,  the  consideration  having  been  enjoyed  by  bim,  "will  vest  in  the 
grantee  the  equitable  title  to  the  interest  purported  to  be  conveyed. 
Starr  v.  SUtrk^  603. 

2.  A  PowBB  OF  Attobnet  to  OoncH,  anthorizing  him  "  to  do  any  and  all  acts 

during  my  (Stark's)  temporary  absence,  which  I  might  myself  do  were 
I  personally  present,"  together  with  accompanying  letter  of  instructions 
to  settle  the  difficulty  about  his  undivided  half,  are  sufficient  authority 
to  Couch  to  make  said  modification,  under  the  circumstances  shown  in 
the  case.    Id. 

3.  A  Bbvogation  of  a  Powsb  is  not  necessarily  implied  from  a  subsequent 

power  to  another  party  to  do  the  same  thing.     When  the  second  power 

is  not  absolutely  inconsietsnt  with  the  first,  the  question  whether  it 
was  intended  to  revoke  the  other  must  be  determined  by  the  circumstan- 
ces of  the  case.    Id. 

4.  Adoption  and  Ratification. — After  the  modification  of  said  contract 

each  party  occupied  the  part  released  to  him  without  objection  from  the 
other,  and  without  claim  to  the  part  released  by  himself,  and  performed 
many  other  acts  consistent  with  a  recognition  of  the  validity  of  said 
modified  agreement,  and  inconsistent  with  any  other  view:  Held^  That 
said  subsequent  acts  of  Stark  constitute  an  adoption  and  ratification  of 
tlie  acts  of  Couch,  as  his  attorney;  and  that  the  equitable  title  to  his  inter- 
est in  the  said  lots,  sold  between  January  1st  and  April  Idth,  by  virtue  of 
the  said  several  transactions,  passed  to  the  grantees  of  Coffin,  Chapman 
and  Lownsdale    Id, 

5.  Can  not  Ratify  in  Past. — A  party  can  not  adopt  that  part  of  an  agree- 

ment made  on  his  behalf,  without  authority,  which  is  beneficial  to  him- 
self, and  repudiate  the  part  which  is  beneficial  to  the  other  party.  Id 
11.  PowRB  OF  Attobney — iNciDENTAii  PowEBS. — L.  ezecutcd  a  power  of  at- 
torney to  H.,  authorzing  him  to  collect  his  said  judgments  against  C, 
by  sales  under  execution,  etc.,  to  receive  the  money  thereon,  ^'arbitrate 
or  compound"  the  same,  and  for  that  purpose  to  employ  counsel.  Al- 
ter the  aforesaid  sales,  F.  brought  an  action  against  L.,  to  annul  the 
said  sales  and  conversances  to  L.,  as  clouds  on  his  (F.'s)  title.  H.  con- 
sulted counsel,  who  advised  him  that  the  said  sales  under  AV.'s  judgment 
after  pajnnent,  were  void,  and  L.*8  title  invalid;  Held,  that  as  incident 
to  the  powers  expressly  given  to  collect  said  judgment,  arbitrate  and  com- 
pound the  same  in  connection  with  subsequent  instructions  from  L., 
by  letter,  H.  had  power  to  authorize  counsel  to  appear  in  said  action, 
and  consent  to  a  judgment  annulling  said  sales  upon  terms  that  enabled 
him  to  realize  the  amount  due  to  L.  on  his  judgment.    Lee  v.  Kogers^  550. 

PRACTICE. 

1.  Motion  to  Remand  may  be  made  before  trial  whenever  there  are  no  dis- 

puted facts,  and  it  clearly  appears  from  the  record,  as  well  as  the  ad- 
missions of  counsel,  that  the  corporation  has  no  defense  arising  under 
a  law  of  the  United  States. -Jt%ee  y  U.  P.  R  R,  Co^  447. 

2.  Pasties. — Persons  cannot  be  made  parties  to  a  bill  in  equity  in  the  United 

States  courts  by  designating  them  by  a  fictitious  name  in  the  intro- 
ductory part  of  the  bill,  and  in  the  prayer  for  procesd.~£'.  S,  M,  Co,  v. 
Day,  468. 
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3.  StTBPCEKA,  Sebvick  OF. — A  service  of  subpoena  upon  persons  so  designated 

is  void,  and  will  be  set  aside . — Id, 

4 .  Appbabance. — An  appearance  does  not  cure  suofa  defects  in  the  writ  and 

its  service,  or  make  such  persons  parties  on  the  record.    Id. 

5.  Advibinq  YEBDzer. — Where  there  is  no  evidence  tending  to  prove  a  fiact 

in  issue  essential  to  a  recovery,  the  court,  on  motion  of  defendant,  made 
at  the  close  of  plaintifiTs  testimony,  will  advise  the  jury  to  find  a  ver- 
dict for  the  defendant.    Coolidge  v.  McCone,  571. 

PRESCRIPTION.    . 

1.  Stale  Demands  Babbed. — Where  libels  in  reni  against  a  vessel  were  not 

filed  until  nearly  two  years  after  the  cause  of  action  had  accrued,  the 
libellants  having  been,  during  the  whole  period,  residents  of  the  State 
and  under  no  disability  to  sue,  and  the  vessel  had  made  repeated  voy- 
ages in  the  inierim,  and  for  a  considerable  time  prior  to  the  filing  of 
libels,  had  remained  constantly  within  the  jurisdiction,  and  the  claimant 
was  a  mortgagee,  without  notice,  under  a  mortgage  made  to  him  about  nine 
months  after  the  cause  of  action  accrued,  and  about  fourteen  months 
before  suit  was  brought :  Held,  that  the  demand  was  stale,  and  barred  by 
prescription.    Oriswold  v.  Steamer  Nevada,  144. 

2.  Statutks  of  Limitation — Advbbse  Use.— Statutes  of  limitation  do  not 

run  against  the  United  States.  So  long  as  the  title  to  land,  throi^h 
which  a  stream  of  water  flows,  remains  in  the  United  States,  there  can 
be  no  use  or  enjoyment  of  the  waters  of  the  stream,  which  will  avaU  the 
person  so  using,  as  a  foundation  for  title  by  prescription  against  the 
grant«;e  of  the  government.  In  order  that  such  use  may  ripen  into  a 
prescriptive  title,  it  must  continae  for  the  full  period  required  by 
the  statute  of  limitations  after  the  title  to  the  land  has  passed  from  the 
United  States.     U.  M,  A  M.  Co,  v.  Fnris,  176. 

3.  Pbesumptive  Gbant. — If  a  proprietor  below  on  a  stream  ha3,  by  reason 

of  an  adverse  use  by  a  proprietor  above,  presumptively  granted  to  the 
upper  proprietor,  a  right  to  use  the  water  of  the  stream  in  a  particular 
manner,  such  grant  eflfects  only  the  property  owned  by  the  proprietor 
below  at  the  time  the  presumptive  grant  must  have  had  its  origin,  and 
he  may  afterwards  purchase  other  lands  on  the  stream,  and  will  hold 
the  littter  unaffected  by  such  presumed  grant.    Id, 

4.  Wateb  Rights — Adverse  Use. — No  presumption  of  a  g^rant  arises  from 

an  adverse  use  of.  water,  unless  the  use  has  been  peaceable,  and  to  be 
peaceable  it  must  have  been  with  the  acquiescence  of  the  owner  of  the 
servient  tenement.     U.  M.  <fc  M.  Co,  v.  Dangberg,  451. 

5.  Idem.— If.  daring  the  time  of  alleged  use,  the  plaintiff,  the  owner  of  the 

servient  tenement,  denied  the  right  of  the  defendant,  the  owner  of  the 
dominant  tenement,  to  use  the  water  for  irrigation  to  its  injury,  and 
remonstrated  against  such  use,  this  is  enough  to  show  that  the  use  was 
not  acquiesced  in,  and  to  prevent  the  presumption  of  a  grant  of  the  right 
to  so  use  the  water  f^om  arising.    Id. 

6.  Idem.  —Actionable  Injuby. — There  may  be  an  invasion  of  the  right  which 

will  justify  an  action,  although  actual  damage  is  not  shown.  But  a  dis- 
tinction must  be  taken  between  those  uses  of  water  which  are  the  exer- 
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eise  of  the  riparian  proprietors'  natural  right  and  those  which  are  not; 
in  the  former  ease  aotoal  damage  must  be  ahown,  bnt  oeed  not  be  in  the 
latter.    Id. 

PRINCIPAL    AND   AGENT. 

1.  An  ImuBOCiiAB  Gohtbtanoi,  by  one  acting  ander  a  power  of  attorney,  of 

a  possessory  claim  to  public  land,  acquiesced  in  and  acted  upon  by  the 
principal,  the  consideration  having  been  enjoyed  by  him,  will  vest  in 
the  grantee  the  equitable  title  to  the  interest  purported  to  be  conveyed. 
Siarr  v.  Stark,  604;  Baoon  v.  Stark,  644;  Failing  y.  Stark,  642. 

2.  A  PowxB  OF  ATn»mT  to  OoiJidR,  authorizing  him  ''to  do  any  and  all  acts 

during  my  (Stark's)  temporary  absence,  which  I  might  myself  do  were 
I  personally  present,"  together  with  accompanying  letter  of  instructions 
to  settle  the  difficulty  about  his  undivided  half,  are  sufficient  authority 
to  Couch  to  make  said  modification,  under  the  drcumstanoes  shown  in 
the  case.    Id. 

3.  A  BxvoGATioM  OF  ▲  PowiB  is  uot  necessarily  implied  from  a  subsequent 

power  to  another  party  to  do  the  same  thing.  When  the  second  power 
is  .not  absolutely  inconsistent  with  the  first,  the  question  whether  it 
was  intended  to  revoke  the  other  must  be  determined  by  the  circum- 
stances of  the  case.  Id. 
4*  Adoption  and  Ratifioation. — After  the  modification  of  said  contract 
each  party  occupied  the  part  released  to  him  without  objection  from 
the  other,  and  without  claim  to  the  part  released  by  himself,  and  per- 
formed many  other  acts  consistent  with  a  recognition  of  the  validity 
of  said  modified  agreement,  and  inconsistent  with  any  other  view: 
Heid^  that  said  subsequent  acts  of  Stark  constitute  an  adoption  and 
ratification  of  the  acts  of  Couch,  as  his  attorney;  and  that  the  equitable 
title  to  his  interest  in  the  said  lots,  sold  between  January  1st  and  April 
13th,  by  virtue  of  the  said  several  transactions,  passed  to  the  grantees  of 
Cofflu,  Chapman  and  Lownsdale.    Id. 

5.  Can  not  Ratzft  in  Past. — A  party  can  not  adopt  that  part  of  an  agree- 

ment made  on  his  behalf,  without  authority,  which  is  beneficial  to  him- 
self, and  repudiate  the  part  which  is  beneficial  to  the  other  party.    Id. 

6.  PowsB  OF  Attobnnt — Incidintal  Powsbs. — L.  executed  a  power  of  attor- 

ney to  H.,  authorizing  him  to  collect  certain  judgments  against  C,  by 
sales  under  execution,  etc.,  to  receive  the  money  thereon,  "arbitrate  or 
compound"  the  same,  and  for  that  purpose  to  employ  counsel.  After 
the  aforesaid  sales,  F.  brought  an  action  against  L.,  to  annul  the  said 
sales  and  conveyances  to  L.,  as  clouds  on  his  (F.'s)  title.  H.  consulted 
counsel,  who  adrised  him  that  the  said  sales  under  W.'s  judgment,  after 
payment,  were  void,  and  L.'s  title  invalid:  Held,  that  as  incident  to  the 
powers  expressly  given  to  collect  said  judgment,  arbitrate  and  compound 
the  same  in  connection  with  subsequent  instructions  from  L.,  by  letter, 
H.  had  power  to  authorize  counsel  to  appear  in  said  action,  and  con- 
sent to  a  judgment  annulling  said  sales  upon  terms  that  enabled  him  to 
realize  the  amount  due  to  L.  on  his  judgment.    Lee  v.  Rogers,  550. 

PBOMISSOBY    NOTE. 

1.  Consxdkbation  of  Pbomissoby  Notx.— The  law  presumes  that  a  promis- 
sory note  is  given  and  indorsed  for  a  sufficient  consideration,  and  when 
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it  is  alleged  by  the  maker  or  indorser  thereof  that  it  was  giyen  or  in- 
dorsed without  consideratioD,  or  that  the  oonsideration  therefor  has 
failed,  the  burden  of  proof  is  apon  the  party  making  the  allegation. 
Packvoood  ▼.  Clark,  546. 

2.  Failuxk  or  Conbidbbation.— Where  a  note  was  given  solely  in  considera- 

tion of  the  assignmeDt  of  two  certain  sheriiTs  certificates  of  sale  of  real 
property,  a  plea  of  total  failure  of  oonsideration  to  an  action  thereon  is 
not  supported  by  proof  that  only  one  of  such  certificates  was  so  as- 
signed.   Jd. 

3.  Pabtial  Faxlubx  of  Cohbidbbation. — Under  the  code,  a  partial  failure  of 

consideration  is  not  a  defense  to  an  action  upon  a  promissory  note,  bat 
the  same  most  be  set  up  as  a  oonnter  claim,  and  in  that  case  it  mnst 
be  pleaded  and  proyed  in  the  same  manner  as  in  a  separate  action 
thereon.    Id. 

4.  GKBTincATB  OF  8AI.B. — A  sherilTs  certificate  of  sale  of  real  property  is  of 

Talae  to  the  purchaser,  and  an  assignment  by  him  of  the  same  is  there- 
fore a  sufficient  consideration  for  a  promissory  note.    Id, 

Bee  Fbaitd;  Patbnt  Biobtb,  1. 

PUBLIC  LANDS. 

1.  Public  Lani>— Title  of  Gk>vBBNMEirr  to. — ^The  government  of  the  United 

States  has  a  perfect  title  to  the  public  land  and  an  absolute  and  unqual- 
ified right  of  disposal.  Neither  State  nor  Territorial  legislation  can, 
in  any  manner,  modify,  or  affect  the  right  which  the  government  has  to 
the  primary  disposal  of  the  public  land.     U.  M.  A  M.  Co.  v.  Ferris,  176. 

2.  BuMMiMO  Watbb. — ^A  stream  of  running  water  is  part  and  parcel  of  the 

land  through  which  it  fiows,  inseparably  annexed  to  the  soil,  and  the 
use  of  it  as  an  incident  to  the  soil  passes  to  the  patentee  of  the  land. 
Id. 

3.  Pbopbbtt  of  Gk>VEBNiRMT  IN  Stbbam.— The  government  as  proprietor  of 

land  through  which  a  stream  flows  has  the  same  property  and  right  in 
the  stream  that  any  other  proprietor  would  have.    Id. 

4.  Appbopbution  of  Watbb  on  Public  Land.— The  appropriation  of  water 

flowing  through  the  public  land  confers  no  right  on  the  appropriator, 
either  against  the  government  or  its  grantee,  in  the  absence  of  congres- 
sional legislation  qualifying  the  effect  of  the  government  patent.  And 
this  is  so  although  the  customs,  laws  and  decisions  of  the  courts  of  the 

State  wherein  the  land  lies,  recognize  and  enforce  rights  acquired  by 
prior  appropriation  in  controversies  between  occupants  of  the  public 

lauds  without  title  from  the  government.     Id. 

5.  Statutks  of  LmiTATioN — Advxbse  Use.— Statutes  of   limitation  do  nofc 

run  against  the  United  States.  So  long  as  the  title  to  land,  through  which 
a  stream  of  water  flows,  remains  in  the  United  States  there  can  be  no  use, 
or  enjoyment  of  the  waters  of  the  stream,  which  will  avail  the  person  so 
using,  as  a  foundation  for  titie  by  prescription  against  the  grantee  of 
the  government.  In  order  that  such  use  may  ripen  into  a  prescriptive 
titl*f,  it  must  continue  for  the  full  period  required  by  the  statute  of  limi- 
tations after  the  title  to  the  land  has  passed  from  the  United  States.    Id. 

6.  Pbesumftivb  Gbamt. — If  a  proprietor  below  on  a  stream  has,  by  reason 
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of  an  adverse  ase  by  a  proprietor  aboTe,  presumptively  granted  to  the 
upper  proprietor,  a  right  to  ase  the  water  of  the  stream  in  a  particular 
mauntir,  such  grant  affects  only  the  property  owned  by  the  proprietor 
below  at  the  time  the  presumptive  grant  must  have  had  its  origin,  and 
ht  may  afterwards  purchase  other  lands  on  the  stream  and  will  hold 
the  latter  unaffected  by  such  presumed  grant.    Jd. 

7.  Statutobt  GoNSTBtrcnoN. — The  act  of  Congress  of  July  26,  1866  (14 

Stat.  253),  is  prospective  in  its  operation,  and  does  not  in  any  man- 
ner qualify  or  limit  the  effect  of  a  patent  issued  before  its  passage.    Id, 

8.  Idem. — If,  when  the  act  was  passed,  the  defendant  had  acquired  such  a 

right,  by  priority  of  possession,  as  the  act  contemplates,  that  right  is 
confirmed  in  him,  as  against  one  claiming,  as  riparian  proprietor  mere- 
ly, through  a  patent  subsequently  issued,  and  when  no  right  had  vested 
in  the  patentee  before  the  act  became  a  law.    Id. 

9.  Advesse  Use  of  Wateb. — The  use  of  water  by  a  riparian  proprietor  does 

not  become  adverse  until  it  amounts  to  an  actionable  invaaioD  of  an- 
other's right.     Id. 

10.  EiQHT  07  Ibbioation. — A  riparian  proprietor  may  lawfully  divert  the 

water  of  a  stream,  for  the  purpose  of  irrigating  his  land,  to  a  reasonable 
extent.  But  in  no  case  may  he  do  this  so  as  to  destroy  or  render  use- 
less, or  materially  affect  the  application  of  the  water  by  other  riparian 
proprietors.    Id. 

11.  Ibbioation  not  Natxtbal  Want. — ^Water  for  irrigation  is  not  a  natural 

want  in  the  same  sense  that  water  for  quenching  thirst  is,  which  a  ripa- 
rian proprietor  may  satisfy  without  regard  to  the  rights  and  needs  of 
proprietors  below.    Id. 

12.  Bbabonablk  Use. — Every   proprietor  of  land  by  or  through  which  a 

stream  of  water  naturally  flows,  may  make  a  reasonable  use  of  the  water 
for  any  useful  purpose.  What  is  a  reasonable  use  depends  upon  the 
circumstances  of  each  case.    Id. 

13.  Idem. — ^Elements  which  may  enter  into  the  inquiry  of  reasonable  use 

stated.    Id. 

14.  Idem. — It  seems  that'  a  riparian  proprietor  is  only  entitled  to  take  the 

water  from  the  stream  on  his  own  land,  and  mxist  return  the  surplus  to 
the  stream  before  it  leaves  his  land.  At  all  events,  the  fact  that  a  pro- 
prietor took  the  water  at  some  distance  above,  and  returned  the  surplus 
at  some  distance  below,  his  land,  would  have  an  important  bearing  upon 
the  question  of  reasonable  use.    Id. 

15.  Gbant  by  Donation  Act.— A  settler  on  the  public  lands  under  the  dona- 

tion act  (9  Stat.  477),  had  a  present  grant  by  force  and  operation  of 
such  act  from  the  date  of  his  settlement,  unless  such  settlement  pre- 
ceded in  point  of  time  the  passage  of  the  act,  in  which  case  the  grant 
took  effect  from  the  date  thereof,  and  not  before.  Jfuner  v.  Vaughn, 
269. 

16.  Ghildben  07  Settleb,  when  take  bt  Fubchass.-  Where  a  settler  under 

section  4  of  said  act  dies  intestate,  after  complying  with  the  act,  and 
before  the  issue  of  patent,  his  estate  in  the  land  terminat<>8,  and  the  re- 
mainder at  once  yests  in  his  children,  by  purchase  as  the  donees  of  the 
United  States,  and  not  by  descent  as  the  heirs  of  such  settler.    Id, 
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17.  LufiTATioN  AOAiNBT  Skttlkr  undeb  Dokation  Act. — A  setfler  nniler  said 

act  is  seized,  at  the  date  of  his  settlement,  of  a  conditional  fee  in  the 
land  settled  upon,  and  thereafter  his  right  to  the  possession  is  not  barred 
by  lapse  of  time,  unless  it  appears  that  the  party  claiming  the  benefit  of 
such  bar,  either  by  himself  or  in  connection  with  others  with  whom  he 
is  in  privity,  has  actually  occupied  the  premises  adversely  to  the  title  of 
such  settler,  continuoasly  for  the  period  of  twenty  years  subsequent  to 
such  seizin.    Id, 

18.  TnuE  uKnxB  Donatioh  Act. — The  title  of  such  settler  does  not  take  effect 

by  relation,  prior  to  the  passage  of  the  donation  act.    Id. 

19.  BiPABiAN  BiOHiB  OF  PuBGHABB  BBVOBB  Patbnt. — One  who  has  entered 

and  paid  for  land  and  received  a  certificate  of  purchase,  has  the  equita- 
ble title,  and  ia  entitled  to  riparian  rights,  although  he  has  not  recaved 
has  patent.     IT.  if.  cfe  M.  Co,  ▼.  Dangberg,  451. 

20.  Idem — ^Hoicbstead  Act. — One  who  has  entered  land  under  the  homestead 

act,  and  continues  to  reride  thereon,  is  entitled  to  use  water  as  other 
riparian  proprietors  may.    Id, 

21.  Aoi  or  July  26,  186^— EImtbt  bbfobb  Passaok  of. — A  person  who  en- 

tered and  paid  for  his  land  before  the  passage  of  that  act,  holds  the  land 
unaffected  by  it,  since  his  patent  when  issued  will  relate  to  the  date  of 
-  his  entry,  the  inception  of  his  title.    Id. 

22.  Patent  Dblivebt. — ^A  personal  deliyery  of  a  patent  to  the  patentee  it 

not  necessary  to  the  Testing  of  the  title.    Le  Roy  y.  Clayton,  493. 

23.  Patent  Beoaixed  vitxth  Goksent  of  Patsmtxb. — A  patent  in  due  form 

signed  by  the  pretddent,  sealed  with  the  seal,  and  duly  recorded  in  the 
records  of  the  general  land  office,  issued  upon  a  Mexican  grant  of  land 
in  California  confirmed  in  pursuance  of  the  act  of  congress  of  1851,  and 
subsequent  acts,  was  sent  to  the  United  States  surveyor-general  for  Cali- 
fornia to  be  delivered  to  the  confirmee.  The  party  entitled  refused  to 
accept  the  patent,  on  the  ground  that  it  was  erroneously  located,  and  of 
defects  in  the  proceedings  prior  to  the  patent,  and  petitioned  the  com- 
missioner of  the-  land  office  on  these  grounds  to  recall  the  patent  and 
order  a  re-survey,  which  was  granted:    Bdd, 

1.  That  the  eommisaioner  of  the  land  office  had  power,  under  the  cir- 

onmstanoes,  and  with  the  consent  of  the  party  in  interest,  to  recall 
the  patent  and  order  a  rensurvey. 

2.  That  having  power  to  recall  the  patent,  in  a  proper  ease,  with  the  con- 

sent of  the  patentee,  he  had  power  to  determine  whether  the  appli- 
cation and  eridence  presented  a  proper  case  for  recall,  and  that  his 
action  is  not  void  by  reason  of  any  error,  if  any  error  there  be,  in 
determining  that  question.    Id. 

24.  JuBisDionoN  defined  to  be  the  power  to  hear  and  determine.    Id. 

25.  Patbnt  CANCBZiBD  without  Consent  of  Patbntbe. — ^A  subsequent  sur- 
vey having  been  made,  and  another  patent  duly  signed,  sealed  and  re- 
corded, being  in  all  respects  regular  and  in  due  form  on  its  face,  the 
commissioner  of  the  general  land  office  transmitted  it  to  the  United 
States  surveyor-general  for  California  for  delivery  to  the  proper  party; 
but  before  its  .arrival  in  California  recalled  it  by  telegraph,  and  upon 
its  return,  without  the  knowledge  or  assent  of  the  claimants,  canceled 
the  patent.  The  claimant  as  soon  as  it  was  known  aoquieaced  in, 
and  claimed  under,  the  patent:    Eeld, 
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1.  That  the  patent  took  effect  from  the  moment  when  it  was  signed  and 

and  dnly  sealed. 

2.  If  not,  that  the  recording  of  the  patent  and  its  transmission  to  the  snr- 

yeyor-general  for  Calif ornia  to  be  delivered,  constituted  a  deliyery, 
and  the  title  passed. 

3.  That  the  title  having  vested  under  the  patent,  the  secretary  of  the  in- 

terior had  no  power  to  recall  or  cancel  the  patent  without  the  con- 
sent of  the  patentee. 

4.  That  the  patent,  being  valid  on  its  fa«e,  cannot  be  collaterally  im- 

peached by  matter  dehors  the  patent,  in  an  action  at  law  brought 
in  the  national  courts  to  recover  the  land  purporting  to  be  granted 
by  it. 

5.  That  the  only  mode  of  impeaching  the  patent  is  by  a  direct  proceed- 

ing in  the  proper  form — as  by  bill  or  information — ^in  a  court  of  com- 
petent jurisdiction,  against  the  patent,  to  annul  or  repeal  it.    Id. 

26.  Same-^Bioht  to  Pubohasx  tnn>KB  Act  or  July  23,  1866. — A  claimant 

under  a  Mexican  grant  who  never  presented  his  grant  for  confirmation 
under  the  act  of  1851,  and  who  is  not  in  privity  with  any  party  who  did 
present  the  grant,  is  not  within  the  provisions  of  the  seventh  section  of 
the  act  of  congress  passed  July  23,  1866  (14  Stat.  220),  authorizing  cer- 
tain purchasers  of  Mexican  grantees  to  purchase  lands  excluded  by  a 
final  survey  of  the  grant.    Dodge  v.  Perez,  645. 

27.  Ib. — S(7BVKT  OF  PuBLio  Lakds.— Lsuds  claimed  under  a  Mexican  grant 

excluded  from  the  external  limits  of  the  grant  by  the  express  terms  of 
the  decree  of  confirmation,  cannot  properly  be  embraced  within  a  survey 
of  the  grants  and  are  public  lands  subject  to  survey  and  sale  as  such 
from  the  time  when  the  decree  of  confirmation  so  excluding  them  be- 
comes final.    Id. 

28.  Same. — Such  lands  when,  surveyed  by  the  surveyor-general  of  the  United 

States,  under  the  general  authority  given  for  that  purpose  axe  subject  to 
selection  by  the  State  of  California  as  a  part  of  the  lands  granted  to  the 
State  by  congress.    Id, 

29.  Patent,  Coixatebal  Attack. — A  patent  of  the  State,  valid  on  its  face, 

cannot  be  collaterally  impeached  by  matter  dehors  the  patent  by  a  party 
having  no  title,  in  an  action  at  law  brought  in  the  national  courts  to  re- 
cover the  land  purporting  to  be  granted  by  it.    Id, 

QUIET   TITLE. 

1.  Snrr  to  Quiet  Title. — A  party  in  possession  cannot  maintain  a  suit  to 
quiet  his  title  under  section  500  of  the  code,  unless  it  appears  that  he 
has  some  legal  or  equitable  interest  in  the  property  or  claim  thereto. 
King  v.  Drench,  441 . 

BAILEOADS. 

1.  Taxation,  Bailboad  Exemption. — The  Central  Pacific  Bailroad  is  not  ex- 

empt from  taxation  by  the  State  of  California,  on  the  ground  that  it  is 
an  instrumentality  created  in  pursuance  of  acts  of  congress,  and  em- 
ployed by  the  national  government  for  transportation  of  the  mails, 
armies  of  the  United  States,  munitions  of  war,  etc.  Huntington  v.  C,  P. 
R.  R,  Co.,  503. 

2.  Void  Tax  Assessment. — An  assessment  of  a  tax  not  made  in  the  mode  or 

on  the  principle  prescribed  by  the  statute,  is  void.    Id. 
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3.  Bailboabs,  how  Taxed. — Under  the  statute  of  Caliiomia,  a  railroad  must 

be  taxed  as  real  estate,  and  the  portion  sitaute  in  each  county  mnst  be 
assessed  in  said  oonntj  as  so  much  land,  like  the  adjoining  lands,  with- 
out reference  to  its  counections,  or  the  uses  to  which  it  is  put,  and  most 
be  assessed  at  its  "cash  value,"  which  is  *'the  amount  at  which  the 
pi'opertj  would  be  appraised,  if  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor*"    Id, 

4.  S£PABATB  AsBBSBMKirre. — ^Thc  land  and  improyements  thereon,  must  be 

assessed  separately  like  other  real  estate,  and  an  assessment  not  made 
in  the  mode  and  on  the  principle  stated,  is  void.    Id. 

5.  Tax  Deed  Fbzma  Facie  Evidencb  or  Title. — Under  the  statute  of  Cali- 

fornia, a  tax  deed  is  prima  facie  evidence  of  the  regularity  of  all  proceed- 
ings resulting  in  the  deed,  and  is,  therefore,  prima  facie  evidence  of 
title  in  the  grantor.  Such  a  deed  executed  in  pursuance  of  a  void  sale, 
casts  a  cloud  upon  the  title.    Id, 

6.  iNJUNonoM  A  Pbopbb  Bbmbdy. — A  court  of  equity  will   injoin  a  sale  for 

taxes,  when  the  assessment  is  void,  and  the  deed  given  in  pursuance  of 
the  sale  would  cast  a  cloud  upon  the  owner's  title.    Id, 

REMOVAL  OF  SUITS. 

1.  Bemoval  or  SniTB  nin>iiB  Act  op  JoXiT  27,  1868. — ^A  suit  removed  from  a 

State  court  into  the  circuit  court,  upon  a  petition  stating  that  the  de- 
fendant has  a  defense  arising  under  a  law  of  the  United  States,  will  be 
remanded  when  it  appears  by  the  defendant's  answer  that  no  such  de- 
fense is  claimed  or  made.     Magte  v.  U,  P.  B,  B,  Co.,  447. 

2.  Idem. — The  fact  that  the  corporation  is  one  organized  under  a  law  of  the 

United  States  is  not,  of  itself,  enough  to  give  the  circuit  court  jurisdic- 
tion.   Id. 

3.  Motion  to  Bemand  may  be  made  before  trial  whenever  there   are  no 

disputed  facts,  and  it  clearly  appears  from  the  record,  as  well  as  the  ad- 
missions of  pounsel,  that  the  corporation  has  no  defense  arising  under  a 
law  of  the  United  States.    Id. 

BES  ADJUDICATA. 

1.  Mexican  OBAin*,  CoMMisaioNEBS. — The  proceedings  of  the  board  of  land 

commissioners  for  confirmation  of  Mexican  grants  are  judicial  in  their 
character,  and  have  the  same  effect  as  other  judicial  proceedings. 
Boyle  V.  Hinds,  527. 

2 .  Bes  Adjudioata — Same. — Where  the  claimants  submit  to  the  decree  of  the 

board  of  land  commissioners,  and  no  appeal  is  taken,  the  decree,  final 
survey  and  patent  in  pursuance  thereof,  have  the  same  force  and  effect  as 
if  the  decree  had  been  rendered  by  the  supreme  court  on  appeal,  and  are 
conclusive  upon  the  rights  of  all  parties  to  the  proceeding  and  their 
privies.    Id, 

3.  FoBMBB  Dbcbbe  WHEN  NOT  A  Bab  TO  Sbgond  Aohon. — StBTT  being  in 

possession  of  certain  lotii  in  Portland,  Oregon,  filed  a  bill  in  chancery 
against  Stark,  to  determine  an  adverse  claim  of  title  by  the  latter,  in 
which  the  complainant,  as  one  ground  of  relief,  alleged  title  derived  to 
himself  through  a  United  States  patent  to  the  city  of  Portland,  and  that 
defendant  claimed  title  adversely  under  a  subsequent  pntent  to  himself. 
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And,  as  another  ground  of  relief,  that  the  legal  title  was  in  defendant 
finder  his  said  subsequent  patent;  bat,  thai  through  certain  transactions 
set  out,  complainant  had  the  equitable  right,  and  was  entitled  to  a  con- 
Teyance  of  said  legal  title.  The  court,  upon  motion  of  defendant,  held 
that  the  two  grounds  of  action  were  inconsistent,  and  could  not  be  liti 
gated  together  in  the  same  action,  and  required  complainant  to  elect 
upon  which  he  would  proceed,  and  omit  the  other;  whereupon  com- 
plainant, after  excepting  to  the  ruling  and  order,  elected  to  rely  on  the 
first,  and  withdraw  the  second.  A  decree  haTingbeen  rendered  in  favor 
of  complainant,  on  the  cause  of  action  retained,  which  was  aifirmed  by 
the  supreme  court  of  Oregon,  it  was  Anally  reversed  by  the  supreme 
court  of  the  United  States,  on  the  ground  that  the  patent  to  the  city  was 
void,  and  the  bill  subsequently  dismissed  in  pursuance  of  the  mandate 
of  that  court.  Complainant  then  filed  a  second  bill,  alleging  the  equita- 
ble title  before  set  up  in  the  first,  and  withdrawn  in  obedience  to  said 
order  of  the  court,  and  prayed  a  conveyance  of  the  legal  title:  Held, 
that  the  proceedings  and  decree  in  the  former  action,  are  not  a  bar  to 
the  second  action.  Starry.  Slark,  (No  62),  603;  Baeon  v.  Stark ^  644; 
FaUing  v.  Stark,  642. 

4.  Estoppel,  Bks  Adjudioata. — ^A.  had  two  lots,  numbers  1  and  2,  held  under 
two  distinct  chains  of  title.  In  a  suit  between  A.  and  B.,  involving  lot 
number  1,  one  of  A.*8  titles  was  directly  put  in  issue  and  determined, 
but  the  other  was  not.  In  a  subsequent  suit  between  the  same  parties, 
embracing  lot  no  2 :  Held, 

1.  That  A.  was  not  estopped  by  the  judgment  in  the  suit  relating  to  lot 

number  I,  from  setting  up  in  the  suit  embracing  lot  number  2,  the 
title  not  actually  put  in  issue  or  determined  in  the  first  suit  relating 
to  lot  number  1,  only. 

2.  That  he  was  estopped  from  setting  up  the  identical  title  which  was 

actually  put  in  issue  and  determined  in  the  first  action. 

3.  That  a  party  is  not  bound  in  an  action  relating  to  one  lot  to  litigate 

his  title  to  another  and  different  lot,  even  though  the  title  to  both 
be  the  same;  but  if  he  does  put  the  title  in  issue  and  have  it  deter- 
mined in  an  action  relating  to  one,  he  will  afterwards  be  bound  by 
the  dermination  in  an  action  relating  to  the  other,  so  far  as  the 
identical  title  litigated  is  concerned.    Starr  v.  Stark,  (No.  119),  641. 

BEVENUE. 
See  Internal  Bevenitb. 

BIPABIAN  BIGHTS. 
See  Watbb  Goubsbs  and  Wateb  Bights. 

SAILOB  SEAMAN. 

1.  SxAMBN  Paid  out  of  Psoccei^  of  WbeckedVess  el. — The  rule  of  the  mar- 
itime law,  as  declared  by  Mr.  Justice  Wabb,  that  the  seaman  is  entitled, 
in  cases  of  wreck  or  semi  naufrrufium,  to  be  paid  out  of  the  saviugs  of  a 
wreck,  or  the  proceeds  of  a  condemned  vessel,  not  only  his  wages,  but 
an  additional  amount  equal  to  the  expenses  of  his  return  home,  are 
superseded  by  the  special  laws  on  the  subject  enacted  by  Congress. 
Drew  V.  Pope^  72. 
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2.  Wbbgkbd  VBuKXi,  Patkbmt  or  Ezxea  Wian  «o  CoavaiA. — When  a 

had  been  condamtied  and  sold,  aa  noi  worth  repamng ;  jmd  th0  maator, 
at  the  inatanoe  of  the  ooBanl,  paid  to  the  latter  the  three  mcmiha  extra 
wages  required  by  law  to  be  paid  to  him,  when  a  veaeel  ia  Tolwitarfly 
sold;  which  wagea  the  men  failed  to  reeeire,  or  apply  lor:  HMt  That 
the  payment  ol  the  extca  wagea  to  the  eooaolt  discharged  the  owner's 
liability  therefor;  bat  that  the  master  had  no  right  to  dedoct  from  the 
amounta  dae  the  men,  a  charge  for  exchange.    ItL 

3.  LiABXLiTT  OF  Mastsb  vob  YioLXtrGB  OT  ttiB  Officiim. — ^It  is  as  much 

the  duty  of  the  master  to  restrain  the  Tiolenee  of  his  of&oeTs  as  to  re- 
press the  insabordination  of  the  men.    If  he  fails  to  exert  his  authority 
with  vigor  and  effect  for  the  protection  of  the  men,  he  will  be  held  re- 
.     sponsible  in  damages*    Andenon  ▼.  Jtots,  91. 

4.  Seamen's   Waosb,   Wbxk  Dus. — k  Toyage  is  ended  and   a  Beaman's 

wages  become  doe  when  the  yessel  is  moored  at  her  final  port  of  destin- 
ation, and  if  sach  wages  are  not  paid  within  ten  days  thereafter,  the 
seaman  is  entitled  to  admiralty  process  against  the  Tessel.  Tie  Amna 
M.  SmxiU,  226. 

5.  DiBCHABOM  or  Caboo. — ^A  seaman  is  not  bound  to  stay  by  the  ship  after 

her  arrival  at  the  final  port  of  destination,  and  assist  in  discharging  her 
cargo,  unlesa  the  shipping  articles  contain  a  contract  to  that  effect  or 
the  established  custom  of  the  port  requires  it.    id, 

6.  Sick  Sbaman  Enttiucd  to  Wholb  Waobs  whkb  ko  Fbaub. — ^When  a 

seaman  was  unable  to  perform  duty  during  a  part  of  the  voyage,  by 
reason  of  sickness:  Udd,  that  he  was  entitled  to  Ms  whole  wages,  not- 
withstanding that  the  sickness  may  hsTe  begun  before  he  signed  the 
articles,  but  after  he  had  entered  on  the  service.  Ndlmn  v.  7%e  Brig 
laura,  242. 

7.  In.— It  is  no  objection  to  his  claim  that  the  sicknew  may  have  had  its 

origin  in  some  previous  injury  or  infection,  not  occasioned  by  his  own 
fault,  provided  he  has  acted  in  good  faith,  and  without  fraudulent  mis- 
representation or  concealment.    Id. 

8.  Master's  Autbobitt  to  Inosxasb  Wages. — ^Although  the  master's  au- 

thority in  general  extends  to  all  matters  connected  with  the  hiring  of  the 
crew,  he  cannot,  after  the  contract  is  made,  at  his  mere  will,  bind  the 
owners  to  the  payment  of  increased  wages,  unless  some  consideration  be 
given  for  the  advance,  or  in  th^  exercise  of  a  reasonable  discretion,  he 
had  the  right  to  suppose  he  would  thereby  promote  the  interests  of  the 
adventure;  and  especially  is  this  the  case  where  the  master  has  not  been 
selected  by  the  owners,  but  appointed  by  a  consul  at  a  foreign  port.  Id. 

9.  Seaman  iNTBCTEn  with  Conxaoious  Diseasb,  Biqhtb  or. — ^A  sick  aeaman 

is  entitled  to  be  cared  for  and  cured  at  the  expense  of  the  ship,  and  the 
fact  that  his  disease  is  malignant  and  infectious,  will  afford  no  justifica- 
tion or  excuse  to  the  master  for  setting  him  ashore,  without  any  pro- 
vision for  his  care,  his  subsistence,  or  his  proper  medication.  Tbmiin- 
8on  V .  Hewetit  278. 

10.  Shipping  Abtiolbs. — Articles  describing  a  voyage  from  England  to  the 

United  States  and  back,  held  not  to  include  ports  on  the  Pacific  coast 
TU  Disco,  474. 
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11.  Ambiouitt  m  Abtxoles.— Ambigoity  in  shipping  ariioles  ought  to  be  re- 

solved in  fftvor  of  seaman,  it  being  the  duty  of  the  master  or  owner  to 
have  such  oontraots  oonohed  in  phun  language.    Id. 

12.  SiLYAOK  OwNEBS  AMI)  Cbbw. — The  master  and  owners  of  the  tug  Astoria 

claimed  and  reoeiyed  $5,000  from  the  barkentine  Falkinberg  and  her 
cargo  for  salvage  serrioe  on  the  Oolambia  river,  which  snm  was  paid  by 
the  owners  of  said  barkentine  and  cargo  in  full  of  snch  services,  after  a 
general  and  particular  average  of  the  loss,  bat  the  crew  of  the  tug  did 
not  at  the  time  make  any  formal  claim  for  salvage,  or  expressly  onthor- 
ize  the  master  or  owners  to  make  one  for  them,  but  afterward  brought 
suit  against  the  latter  for  their  proper  s)^are  of  said  salvage:  Held,  That 
the  master  and  owners  of  the  tug  have  the  general  charge  of  the  claim 
for  salvage,  and  that  the  bill  presented  by  them  in  the  name  of  the 
"steam-tug  Astoria  and  owners  for  salvage  service,"  must  be  construed 
as  covering  the  services  of  the  crew,  who,  together  with  the  vessel  and 
its  machinery,  constituted  the  efficient  agency  that  performed  the  sal- 
vage service.    Bqff  v.  Wass^  538.  ^  , 

13.  DiBTBiBUTioM,  DiBOBSTioH.— The  distribution  of  salvage  money  depends 

largely  upon  the  sound  discretion  of  the  judge,  guided  by  the  circum- 
stances of  the  case,  and  where  the  decree  of  the  court  below  is  not  mani- 
festly eiToneous,  in  this  respect,  it  will  be  afELrmed.    Raff  v.  Wass,  538. 

14.  Shipping  OomosaioNBBs'  Act  Gonbtbusd. — ^The  provisions  of  section 
twenty-three  of  the  shipping  commissioners'  act  of  June  7.  1872,  do  not 
apply  to  cases  embraced  within  the  provisions  of  section  fifty-five. 
Stevenson  v.  Hare,  583. 

SALE  OF  PERSONAL  PROPERTY. 

1.  SAI.B  OF  Pebsonal  Pbopxbtt. — An  agreement  concerning  the  sale  of 

specific  or  ascertained  chattels  is  prima  facie  a  bargain  and  sale,  and 
transfers  the  property  therein  to  the  purchaser,  in  consideration  of  his 
becoming  bound  to  pay  the  price  therefor  ;  but  the  intent  of  the  parties 
is  to  govern,  and  the  contract  may  provide  that  the  property  in  the 
chattel  shall  remain  in  the  seller  until  payment,  although  the  possession 
thereof  be  given  to  the  buyer  in  the  meantime.  W,  M.  dc.  R,  Co.  v. 
Brooke,  576. 

2.  Same.— Whore  C.  &  Co.  had  the  exclusive  right  to  sell  the  agricultural 

implemente  mauufactured  by  the  W.  W.  Go.  in  Orgeon  and  Washington, 
and  during  the  year  1873  G.  &  Co.  ordered  and  received  certain  machines, 
with  the  understanding  that  they  were  to  pay  for  them  if  sold  within 
the  year,  and  if  not,  that  they  were  '*to  take  them  to  the  next  season," 
and  the  transaction  appeared  upon  the  invoices  of  the  W.  W.  Co.  and  the 
books  of  G.  A  Go.  as  a  sale  :  Held,  That  the  property  in  the  machines 
passed  to  G.  &  Co.  upon  delivery,  and  upon  their  being  adjudged  bank- 
rupts, to  their  assignee.    Id, 

SALE  JUDICIAL. 

1.  Paid  Judokbnt-— Sale* — A  sale  of  lands  under  an  execution  issued  upon 

a  judgment  which  had  been  fully  paid,  is  void.    Lee  v.  Rogers,  549. 

2.  Absionbb  or  Paid  Judokxmt.^W.  had  a  judgment  against  C,  which  was 
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the  first  lien  on  hU  property.  T.  also  had  a  judgment,  which  was  Uie 
second  lien  on  the  property.  G.  paid  W.'s  judgment  in  fall,  bat  took 
an  assignment  of  it  in  the  name  of  his  hired  man,  who  paid  nothing  for 
it.  Afterward,  to  avoid  an  attachment,  C.  confessed  a  judgment  in  faror 
of  L.  for  a  debt  preTioonly  due  him,  which  became  a  lien  npon  the 
property,  and  in  order  to  give  L.  a  preference  over  T.,  G.  procozed  an 
assignment  to  him  of  W.'s  judgment,  for  which  no  additional  oonsidera* 
tion  was  paid  ;  but  L.  was  not  aware  that  it  had  been  paid.  G.  after- 
ward confessed  a  judgment  in  favor  of  F.,  which  also  became  a  lien  on 
the  property.  L.  afterward  sold  the  lands  on  W.'s  judgment,  and  be- 
came the  purchaser.  Afterward  F.  became  purchaser  of  the  same  lands 
under  his  own  judgment.    Held: 

1.  That  as  to  F.,  L.  was  not  a  bona  fide  assignee  of  W.'s  judgment  for  a 

valuable  consideration  ;  and  that  his  sale  was  void. 

2.  That  by  his  purchase  F.  acquired  the  title  to  the  land.    Id, 

SALVAGE. 

1.  MssooNDUCT  FoBmiB  fixoHT  TO  Salvaoe. — ^Wherc,  by  the  law  of  the 

State,  it  was  provided  that  any  person  who  shall  take  away  any  goods 
from  any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the  land, 
or  found  in  any  bay  or  creek,  *  *  *  and  shall  not  within  four  days  de- 
liver them  to  the  sheriff,  etc.,  shall  be  guilty  of  a  misdemeanor,  etc, 
etc. ;  and  the  libellant  having  recovered  an  anchor  and  chain  which  had 
been  lost  in  the  Bay  of  San  Francisco,  and  failed  to  deliver  them  to  the 
sheriff,  or  to  libel  the  same  for  salvage,  but  sold  the  anchor  and  appro- 
priated its  proceeds,  and  the  anchor  was  subsequently  surrendered  by 
the  purchaser  to  the  owner,  who  also  recovered  the  chain  from  the  sal- 
vor; and  the  latter  filed  his  bill  in  personam  to  recover  a  salvage  compen- 
sation :  Held,  that  he  had  by  his  misconduct  forfeited  all  right  to  a  salvage 
compensation.    Harley  v.  Gawley,  7. 

2.  Pilot  Tdo  Boat,  whkn  acts  as  Salvor. — The  pilot  act  of  Oregon  (S. 

L.  1868,  p.  23)  provides  that  the  steam  tug  and  pilot-boat  at  the  month 
of  the  Golumbia  river  shall  tow  and  pilot  sail  vessels  "  upon  the  pilot 
grounds  between  Astoria  and  the  open  sea,  outside  the  bar,"  "in  all 
weather,"  when  the  bar  *'  can  be  crossed  by  first-class  steamers  and  sail 
vessels,"  for  a  uniform  compensatiou  in  proportion  to  the  draught  of 
the  vessel,  called  pilot  fees:  Held,  that  so  long  as  it  is  reasonably  safe 
to  take  a  vessel  in  tow  anywhere  on  this  pilot  ground,  the  tug  is  bound 
to  do  so,  and  is  not  entitled  to  compensation  therefor  as  a  salvor,  but 
that  she  is  not  bound  to  incur  extraordinary  risk  to  tow  a  vessel,  or  to 
rescue  it  from  danger  of  wreck;  and  when  she  does  so,  she  is  entitled  to 
compensation  therefor  as  a  salvor.    Roff  v.   Wdss,  389. 

3.  Salvage,  Csrw  bntitled  to  Shark  of. — Where  the  master  and  owners 

of  the  steam  tug  Astoria  received  the  sum  of  $5,000  from  a  vessel  and 
her  cargo,  for  rescuing  them  from  danger  of  wreck  and  loss  below  Sand 
island,  they  are  accountable  to  the  crew  of  the  former  as  salvors  for 
their  shares  of  such  sum.    Id, 

4.  Same,  bboeipt  of  bt  Mastkb. — SerMe,  that  the  receipt  of  said  sum  of 

$5,000  by  said  master  and  owners,  as  extra  compensation  for  extra- 
ordinary services  and  risk,  is  an  admission  that  the  service  was  a  salvage 
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one,  and  not  mere  towage,  and  as  against  the  crew,  they  are  estopped  to 
deny  it.    Id. 

5.  Saltaob  OwmcBS  and  Grew.— The  master  and  owners  of  the  tug  Astoria 

claimed  and  received  $5,000  from  the  barkentine  Falkinherg  and  her 
cargo  for  saWage  service  on  the  Golambia  river,  which  sum  was  paid  by 
the  owners  of  said  barkentine  and  cargo  in  full  of  sach  services,  after  a 
general  and  particular  average  of  the  loss,  but  the  crew  of  the  tng  did 
not  at  the  time  make  any  formal  claim  for  Kplvage,  or  expressly  author- 
ize the  master  or  owners  to  make  one  for  them,  but  afterward  brought 
suit  against  the  latter  for  their  proper  share  of  said  salvage:  Hdd,  that 
the  master  and  owners  of  the  tug  have  the  general  charge  of  the  claim 
for  salvage,  and  that  the  bill  presented  by  them  in  the  name  of  the  "steam 
tug  Astoria  and  owners  for  salvage  service,*'  must  bo  construed  as  cov- 
erins;  the  services  of  the  crew,  who,  together  with  the  vessel  and  its  ma« 
chinery,  constituted  the  efficient  agency  that  perfonned  the  salvage  ser- 
vice.   Boffy.  TToM,  538. 

6.  DisTBiBTTTioN,  DiscBKTioiv. — The  distribution  of  salvage  money  depends 

largely  upon  the  sound  discretion  of  the  judge,  guided  by  the  circum- 
stances of  the  case,  and  where  the  decree  of  the  court  below  is  not  man- 
ifestly erroneous,  in  this  respect  it  will  be  affirmed.    Id, 

SAN  FRANCISCO. 

1.  San  Fbancisoo's  Tttlb  to  Lands  whkn  Pkbfbotkd. — ^The  title  of  the  city 

of  San  Francisco  to  its  municipal  lands  within  its  charter  limits,  as  de- 
fined by  the  act  of  incorporation  of  1851,  became  perfected  July  1,  1864, 
under  section  five  of  the  act  of  congress  of  that  date,  entitled  "  an  act 
to  expedite  the  settlement  of  titles  to  lands  in  the  State  of  California." 
Harris  v.  McOovem,  515. 

2.  The  Statute  or  Limitations  of  1863  commenced  to  run  in  favor  of  the 

adverse  possession  of  such  lands,  existing  at  the  time  of  the  passage  of 
said  act  of  congress  of  July  1,  1864,  as  early,  at  least,  as  the  date  of  the 
passage  of  said  act.    Id, 

See  Alcalde  Grants,  1-3. 

SAVINGS  INSTITUTIONS. 

1.  Assessment — ^Appeal— Suit. — If  an  appeal  is  taken  from  an  illegal  as- 

sessment, decided  against  the  appellant,  and  the  tax  afterward  collect- 
ed, it  is  not  necessary  to  take  a  second  appeal  after  payment,  before 
commencing  suit  to  recover  the  tax  so  collected.  (14  Stat.  Ill,  152, 
Sec.  19. )     8.  F.  8,  dk  L.  8.  v.  Carty,  333. 

2.  Savings  Institutions — Divn>END&. — Where  a  savings  institution,  having 

a  capital  stock  and  reserve  fund  which  are  security  for  the  deposits, 
receives  deposits,  loans  the  capital,  reserve  fund  and  deposits,  and,  after 
paying  the  expenses,  sets  apart  a  portion  of  the  net  earnings  for  the 
reserve  fund,  and  divides  the  balance  among  the  capital  stock,  reserve 
fund  and  deposits  in  proportion  to  the  respective  amounts  and  the  time 
they  have  been  drawing  dividends,  the  moneys  so  paid  to  depositors  are 
dividends  within  the  meaning  of  the  section  120  of  the  internal  rev- 
enue act,  and  not  interest  within  the  meaning  of  the  proviso  to  that  sec- 
tion, and  are  subject  to  five  per  cent.  tax.     (14  Stat.  138.)     Zd. 
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SSAMEN. 
SeeSAHiOB. 

SHEEP. 
See  Cattlb. 

SHIPPING  COMMISSIONER. 

1.  SHtppiwa  Act  Afpliib  to  Fobiion  Sbaxbit.— Section  fifty-one  of  the  act 

of  Jane  7,  1872  (17  Stat.  273),  commonly  called  the  shipping  act,  applies 
to  seamen  engaged  on  foreign  vessels  while  in  American  waters.  17.  S. 
v.  McArdUe,  367. 

2.  TiTLi  OF  Act.— The  title  of  an  act  cannot  control  plain  words  in  the  body 

of  the  statate,  bat  taken  in  connection  with  oUier  parts,  it  may  assist 
in  removing  ambiguities;  but  the  title  of  the  act  of  Jane  7,  1672,  supra, 
does  not  allude  to  the  subject  of  the  conduct  and  discipline  of  seamen 
provided  for  in  sections  flfty-one  to  fifty-nine  inclusive.    Id. 

9.  Shippimo  ComiiBsxoincBs'  Act  Consxbukd*  —  The  provisioDS  of  section 
twenty-three  of  the  shipping  commissioners'  act  of  June  7,  1872,  do  not 
apply  to  cases  embraced  within  the  pro.visions  of  section  fifty-five. 
Stevenson  v  Bare,  583, 

SHIPPING  ARTICLES. 
See  Sailob;  Sbamen,  10-11. 

SOLDIER. 

See  C0UBl»-MA.BTLiL. 

SOLE  TRADER. 
See  Mabbibd  Wokxn. 

STALE  CLAIM. 

1.  Stale  Demands  Babbed. — Where  libels  in  rem  against  a  vessel  were  not  filed 
until  nearly  two  years  after  the  cause  of  action  had  accrued,  the  libel- 
lants  having  been,  during  the  whole  period,  residents  of  the  State  and 
under  no  disability  to  sue,  and  the  vessel  had  made  repeated  voyages  in 
the  interim,  and,  for  a  considerable  time  prior  to  the  filing  of  libels,  had 
remained  constantly  within  the  jurisdiction,  and  the  claimant  was  a 
mortgagee,  without  notice,  under  a  mortgage  made  to  him  about  nine 
months  after  the  cause  of  action  accrued,  and  about  fourteen  months 
before  suit  was  brought;  held,  that  the  demand  was  stale,  and  barred  by 
prescription.    Orimoold  v.  Steamer  Nevada,  144. 

STATUTES,  CONSTRUCTION. 

1.  Title  of  Act. — ^The  title  of  an  act  cannot  control  plain  words  in  the  body 
of  the  statute,  but  taken  in  connection  with  other  parts,  it  mi^  assist 
in  removing  ambiguities;  but  the  title  of  the  act  of  June  7, 1872,  supra, 
,  does  not  allude  to  the  subject  of  the  conduct  and  discipline  of  seamen 
provided  for  in  section  fifty-one  to  fifty-nine,  inclusive.  United  States  v. 
McArdle,  367. 
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2.  UsuBY  Law,  Gonbtbuction  or.  —  It  is  the  province  of  the  law-making 

power  to  determine  what  rate  of  interest  on  money  will  best  secure  and 
promote  the  pablio  good,  and  therefore  it  is  the  dnty  of  the  courts  to 
oonstrae  and  administer  saoh  a  law  with  a  yiew  to  effect  its  objects  and 
to  promote  justice.    In  re  PWock^  416. 

3.  Pbohibitobt  Act,  GoMBTBUcmoif  of. — Where  an  act  to  regulate  the  rate  of 

interest  on  money  contains  an  unqualified  prohibition  against  taking 
or  receiving  a  greater  interest  than  therein  prescribed ,  and  in  a  certain 
contingency  also  provides  for  the  forfeiture  of  the  entire  usurious  debt, 
the  reasonable  inference  is  that  the  legislature  intended  to  make  all  acts 
and  contracts  in  contravention  thereof  absolutely  illegal  and  void.  Id, 

STATUTES  CONSTRUED. 

1867.  Act  of  March  2.    Bankmptoy,  (See.  14,  14  Stat.  518) 46 

1867.  Oregon  Code,  p.  763.    Mechanics  Lien,  (Sees.  1,  3,  7  and  8) 45 

1853.  Costs.    (10Statl67.) 53 

1868.  Act  July  27.    DistUled  Spirits,  Alaska,  ( 15  Stat.  241) 58 

1870.  ActJnlya    Trade-marks,  (16  Stot.  198) 83 

1853.  Act  April  14,  1858.    California  Corporations 109 

1818.  Convention,  Oct.  20.    About  Oregon,  (8  Stat.  249) 118 

1846.  Convention,  June  15.    About  Oregon,  (9  Stat.  869) 118 

184ti.  Constatatton,  Articles  XIV  and  XY .  118 

1870.  AotMay3I.    Civil  Bights,  Enforcing  Bight  to  Vote,  (16  Stat.  140).  118 

1834.  ActJunedO.    Cattle,  (4  Stat.  729) 147 

1861.  Mayl4.    Tide  Lands,  (Stat.  Gal.) 152 

1866.  Act  July  26.    Ditch  and  Water  Bights  in  Nev.,  etc.  ( 14  St  252)  . .  176 

1862.  Act  July  17.    Sec  21.    Naturalixation  Marines,  (12  Stat.  597)  . .  .200 

1863.  Act  April  18.    Limitations  Gal.  (Stat.  1863,  325-6) 248 

1850.  Act  Sept.  29.    Donation  Act,  (9  Stat.  497,  603) 269 

1853.  Act  Dec.  16.  Guardian's  Sale  of  Lands,  (Oregon  Stat.  1854,  372)  .302 

1834.  Act  June  30.    Indian  Oonntry  DeEned,  (4  Stat.  729) 311 

1868.  ActJuly27.    Customs,  etc,,  Alaska,  (15  Stat.  240) 312 

1864.  March  15.    Amending  Act  1834,  (13  Stat.  29) 312 

1868.  July  20.    Tax  on  Distilled  Spirits,  ( 15  Stat.  125) 312 

1866.  Act  of  July  13,  Sec.  120.    Internal  Bevenue,  (14  Stat.  138) 335 

1851.  Act  of  March  3,  Sec.  1.    Ship  Owners.  (9  Stat.  635) 348 

1834.  Act  of  June  30,  Sec.  20.    Indians,  (4  Stat.  729) 364 

1864.  Act  March  15.    Amending  Last,  (13  Stat.  29) 364 

1872.  Act  of  June  7.    Shipping  Commissioners,  (7  Stat.  262) 367 

1872.  Articles  ol  War,  88 396 

1872.  Constitution  and  Amendment, 396 

1863.  Act  March  2.    Offenses  arising  in  Navy,  (12  Stat.  696) 396 

1867.  Bankrupt  Act.    (Sec.  23) 420 

1850.  Act  Sept.  27.    Donation  Act,  (9  Stat.  497).  434 

1868.  Act  July  27.    Bemoval  to  National  Courts,  (15  Stat.  227) 448 

1866.  Act  July  26.    Ditch  and  Water  Bights,  (14  Stat.  252-3) .   . .  183,  450 

1864.  Act  July  1.    Land  Tities  in  California,  (13  Stat.  333) 513 

1863.  April  18 .    CaUfoniia  SUtute  Limitations,  (Stat.  1863) 325 

1842 .    Bevenue  Act,  Sec.  20.     (5  SUt.  566) 530 

1864.  Bevenue  Act,  (13  Stat.  203-4;  216) 531 
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1872.  Act  of  Jane  7.     Shipping  Commissioners,  (7  Stat.  262) 583 

1853.  Act  of  February  26.    Costs,  (10  Stat.  161) 598 

1789.  Act  of  September  24.    Jndiciary  Act,  Sec.  >-  (1  Stat.  92) 598 

1866.  Act  of  Jane  23.    Pablio  Land,  Mexican  Grant,  (U  Stat.  220).... 645 

STATUTE  OF  FRAUDS. 
See  MoBTOAax,  2-3;  Vbaxtd. 

STOCK. 

1.  Tbansfbb  of  Stock  Limited  bt  Bt-La.ws. — A  corporation,  organized  un- 

der a  statute  which  authorizes  it  to  make  by-laws  for  "the  management 
of  its  property,  the  regulaton  of  its  affairs,"  and  "the  transfer  of  its 
stock,"  and  further  provides  that  the  stock  of  the  company  "shall  be 
transferable  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  the 
company."  has  power  to  make  a  by-law,  proyiding  that  no  transfer 
of  stock  shall  be  made  upon  the  books  of  the  corporation,  until  after 
the  payment  of  all  indebtedness  to  th«  corporation  due  from  the  person 
in  whose  name  the  stock  stands  on  its  books. — Fendergast  y.  The  Bank 
of  Stockton,  108. 

STOCK  BROKERS. 

2.  Stock  Bbokebs— Fbopibty  im  Mimbbbship. — Where  under  the  articles  of 

association  of  a  board  of  stockbrokers,  a  member  cannot  transfer  his  seat 
to  a  party  not  elected  and  approved  by  the  board;  and  where,  upon  the 
insolvency  of  a  member,  his  rights  as  such  are  forfeited,  and  the  board* 
is  authorized  to  dispose  of  his  seat,  and  apply  the  proceeds  to  the  pay- 
ment of  his  indebtedness  to  other  members  of  the  board,  to  the  exdu- 
uon  of  all  others,  only  the  residue  of  the  proceeds  of  the  sale  after  paying 
all  the  liabilities  provided  for  in  said  articles  of  association,  is  assets  of 
such  insolvent  member.    Byde  v.  Woods,  655. 

1.  Same. — Under  such  articles,  F.,  a  member,  failed  to  meet  his  engage- 
ments in  the  board  August  24,  1872,  and  being  indebted  in  a  large 
amount  to  sundry  members,  on  that  day  assigned  his  seat  in  the  board  to 
W.,  with  authority  to  sell  and  pay  the  proceeds  to  his  various  creditois 
in  the  board.  With  the  assent  of  the  board,  W.  sold  the  seat  to  T.,  who 
was  elected  by  the  board,  for  ten  thousand  dollars,  and  with  the  appro- 
val of  the  board  paid  thq  entire  proceeds  pro  ratably  to  F.'s  creditors, 
who  were  co-members.  October  1st,  1872,  F.  was  adjudged  a  bankrupt 
on  petition  of  a  general  creditor,  filed  September  18,  1872.  After  said 
sale  and  payment,  an  assignee  having  been  appointed,  he  brought  suit 
against  W.  to  recover  said  sum  of  ten '  thousand  dollars:  HM,  that  the 
assignee  was  only  entitled  to  the  residue  after  payment  of  F  *s  liabilities 
to  the  co-members  provided  for  in  the  articles  of  association,  and  there 
being  no  surplus,  he  was  not  entitled  to  recover.    Id, 

SURETY. 

1.  Paturmt  bt  Note. — A  surety  may  pay  the  debt  for  which  he  is  contin- 
gently liable,  so  as  to  satisfy  the  requirements  of  section  nineteen  of  the 
bankrupt  act,  by  giving  his  individual  note,  if  such  note  is  expressly 
reoeivAd  as  payment.    In  re  MorriUt  356. 
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SUFFRAGE. 

See  C1TIZEN8HIP,  1-6. 

• 

TAXATION. 

1 .  Taxation,  Bailboao  Exsmftzon.— The  Central  Pacific  Railroad  is  not  ex- 

empt from  taxation  by  the  State  of  California,  on  the  ground  that  it  is 
an  instumentality  created  in  pnrsnanoe  of  acts  of  congress,  and  em- 
ployed by  the  national  government  for  transportation  of  the  mails, 
armies  of  the  United  States,  monitions  of  war.  etc.  BuniitigUm  v.  C,  P» 
R.  R,  Co.,  603. 

2.  Void  Tax  AasEssMKirr. — An  assessment  of  a  tax  not  made  in  the  mode  or 

on  the  principle  prescribed  by  the  stAtnte,  is  void.    Id, 

3.  Railboads,  how  Taxed. — Under  the  statute  of  California,  a  railroad  must 

be  taxed  as  real  estate,  and  the  portion  situate  in  each  county  must  be 
assessed  in  said  county  as  so  much  land,  like  the  adjoining  lands,  with- 
out reference  to  its  connections,  or  the  uses  to  which  it  is  put,  and  must 
be  assessed  at  its  ''cash  value,"  which  is  *' the  amount  at  which  tbe 
property  would  be  appraised,  if  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor."    id. 

4.  Skpabatb  AsssssiCBins. — The  land  and  improvements  thereon,  must  be 

assessed  separately  like  other  real  estate,  and  an  assessment  not  made 
in  the  mode  and  on  the  principle  stated,  is  void.    Id, 

5.  Tax  "Deed  Pbzica  Facie  Evidemok  of  Titlx.— Under  the  statute  of  Cali- 

fornia, a  tax  deed  is  prima /ocie  evidence  of  the  regularity  of  all  proceed- 
ings resulting  in  the  deed,  and  is,  therefore,  prima  fade  evidence  of  title 
in  the  grantor.  Such  a  deed  executed  in  pursuance  of  a  void  sale,  casts 
a  cloud  upon  the  title.    Id, 

6.  Injunction  a  Pbopsb  Remedt.— A  court  of  equity  will  injoin  a  sale  for 

taxes,  when  the  assessment  is  void,  and  the  deed  given  in  pursuance  of 
the  sale  would  cast  a  cloud  upon  the  owner's  title.    Id, 

TAX  DEED. 

See  Taxation,  5. 

TIDE  LANDS. 

1.  Alcalde  Grants. — The  Alcaldes  of  San  Francisco  had  no  power  to  grant 

lands  below  low-water  mark,  covered  by  the  navigable  waterg  of  the  bay. 
Walker  v.  Marks,  152. 

2.  Tide  Lands  Defined. — The  term  "  tide  lauds,"  as  used  in  the  act  of  May 

14,  1861,  means  lands  covered  and  uncovered  by  the  tides,  and  does  not 
include  lands  lying  below  low-tide  mark,  and  permanently  covered  by 
the  navigable  waters  of  the  bay  or  ocean.    Id, 

3.  What  Leavenwobth  Gbantb  not  Confibmsd.— The  act  of  May  14,  1861, 

does  not  confirm  the  grants  made  by  T.  M.  Leavenworth,  Alcalde,  of 
lands  lying  in  the  bay  of  San  Francisco,  below  low-water  mark,  and 
permanently  covered  by  the  navigable  waters  of  the  bay.     Id, 

TORTS. 
SeeDAMAOX,  2. 
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TOWING. 

1.  NBauoENCB  nr  Towing,  LiABiLnT. — ^A  tag  towing  a  barge  approached  a 

wharf  where  the  latter  was  to  land,  bat  failed  to  make  fast  her  linea  by 
reason  of  their  slipping  and  parting.  The  barge  was  driven  by  the  tide 
against  the  wheel  of  a  stem-wheel  steamer  lying  at  an  adjacent  wharf, 
thereby  causing  the  wheel  to  revolve,  and  to  inflict  serious  injuries  on 
the  libellant,  who  was  at  work  in  the  wheel.    Held: 

1.  That  the  barge  was  in  fault  in  not  properly  providing  and  handling 

the  lines  upon  which  she  relied  to  stop  her  headway. 

2.  That  the  tug  was  in  fault  in  casting  off  the  barge  before  she  was 

Xnroperly  secured,  or  in  not  affording  her  timely  aid,  or  in  removing 
to  so  great  a  distance  that  it  was  Impracticable  to  do  so. 

3.  That  the  libellant  was  not  bound  to  lash  the  wheel  of  the  steamer  in 

such  manner  as  to  prevent  injurious  consequences  of  the  negli- 
gence of  others;  it  was  sufficient  if  the  lashings  were  strong  enough 
to  resist  the  action  of  the  tide  or  waves,  the  swell  of  a  passing  ves- 
sel, or  any  other  force  which  might  reasonably  be  anticipated. 

4.  Even  if  the  lashings  were  not  so  strong  as  prudence  required,  the 

immediate  cause  of  the  accident  was  the  negligence  of  the  respond- 
ent, and  the  rules  relating  to  contributory  negligence  do  not  apply. 
BowoB  V.  Pioneer  Tato^Line,  21. 

2.  Pilot  Tco  Boat,  whsii  aoib  as  Salvob. — The  pilot  act  of  Oregon  (S. 

L.  1868,  p.  23)  provides  that  the  steam  tug  and  pilot-boat  at  the  mouth 
of  the  Columbia  river  shall  tow  and  pilot  sail  vessels  "upon  the  pilot 
grounds  between  Astoria  and  the  open  sea,  outside  the  bar,"  "in  all 
weather, "  when  the  bar  *'can  be  crossed  by  first-class  steamers  and  sail 
vessels,"  for  a  uniform  compensation  in  proportion  to  the  draught  of 
the  vessel,  called  pilot  fees:  Held,  that  so  long  as  it  is  reasonably  safe 
to  take  a  vessel  in  tow  anywhere  on  this  pilot  ground,  the  tug  is  bound 
to  do  so,  and  is  not  entitled  to  compensation  therefor  as  a  salvor,  but 
that  she  is  not  bound  to  incur  extraordinary  risk  to  tow  a  vessel,  or  to 
rescue  it  from  danger  of  wreck,  and  when  she  does  so,  she  is  entitled  to 
compensation  therefor,  as  a  salvor.    Roff  v.  Waas,  389. 

3.  Tow-LiNB. — H.  agreed  with  W.  to  tow  his  scow  from  Astoria  to  Cape 

Disappointment  for  twenty  dollars,  without  mentioning  which  should 
famish  the  tow-line :  Held,  That  in  the  absence  of  any  usage  or  un- 
derstanding to  the  contrary,  the  tug  was  bound  to  furnish  the  tow-line  as 
a  part  of  the  necessary  means  to  perform  the  towage,  as  undertaken. 
The  MerrimaOf  586. 

4.  Custom  as  to  Tow-Lnn. — ^Where  evidence  was  offered  by  H.  to  prove  a 

custom  to  the  effect  that  the  tow  was  bound  to  furnish  the  tow-line  in 
such  cases  :  Heldt  That  it  was  not  sufficient,  and  that  the  master  of  the 
tow  could  not  be  affected  by  it,  if  established,  unless  knowledge  of  it 
was  brought  home  to  him.    Id. 

5.  Tow-LiNS,  AT  Whobb  Bisk. — ^Where  a  man  on  the  tow  furnished  a  line 

to  the  tug  at  the  request  of  the  master  of  the  latter,  but  stated  at  the 
time  that  he  did  not  think  it  sufficient  to  tow  with  :  Qiiere,  should  the 
line  be  considered  as  furnished  by  the  tow,  and  at  her  risk,  or  otherwise, 
id. 
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6.  CkNrnt40T  or  TowAai.—  The  oontrat  to  tow  the  scow  and  her  Migo  from 

Abtoria  to  the  cape  was  one  of  the  hire  of  the  carriage  or  traMportation 
of  the)  same  for  a  compensation,  and  was,  therefore,  a  bailment  of  the 
kind  denominated  Looatio  aperis  mercitan  veliendarum,  in  which  the 
master  of  the  tug  was  bailee,  and  responsible  for  ordinary  skill  and 
diligence.    Id, 

7.  Tua»  NsouQENOB  or.— The  tug  M.  left  Astoria  with  the  scow  J.  F.  in 

tow,  two  hundred  feet  astern*  on  the  last  of  the  ebb  tide,  for  Cape  Dis- 
appointment, and  mat  the  flood  tide  and  sonth-wesi  wind  abreast  of  Band 
Irtland,  as  might  have  been  reasonably  expected,  where  such  tide  and 
wind  always  make  a  rough  sea,  and  in  attempting  to  tow  said  scow 
against  the  same,  the  tow-line  of  the  tow  and  also  of  the  tug  parted, 
and  the  scow  went  on  Chinook  spit  and  was  lost :  J3eld»  That  the  tug 
did  not  exercise  ordinary  skill  and  diligence  in  undertaking  the  voyage 
on  the  last  of  the  ebb  tide,  or  in  attempting  to  tow  the  scow  against 
the  flood  tide  and  wind ;  and  therefore  is  responsible  for  the  oons^ 
quent  loss  of  the  same.    Id, 

&  Tua,  DuTUs  ov.— -Under  the  oircumstanoes  of  the  employment,  with  the 
exception  of  steering  the  tow,  working  her  puaip«  and  handling  her 
end  of  the  tow-line,  the  tug  is  responsible  for  the  navigation  of  both 
vessels;  and  her  duties  were  those  of  a  private  carrier  for  hire»  Just  as 
Qiuch  as  if  she  had  had  her  upon  her  own  deck  instead  of  astern,  at  the 
end  of  a  tow-line.    Id, 

9,  Saxb. — ^Where  a  tug  negligently  plaees  a  tow  in  a  peril  from  which  she  is 

lost,  it  is  no  excuse  that  the.  tow  might  have  been  saved,  but  for  a  mis- 
take of  or  want  of  skill  in  the  crew  of  the  latter,  in  bending  a  tow-line  in 
a  dangerous  emergency,  or  the  want  of  extraordinary  ground  tackle,    id. 

10.  CoUiiBioN  BRTWSEN  Tco  AMD  Tow.— Where  a  tow  has  parted  from  the  tug 
and  gone  adrift,  and  is  in  great  peril,  and  ihe  latter,  at  the  request  of 
the  crew  of  the  former,  attempts  to  take  them  off,  and  in  so  doing  col* 
Kdes  with  the  tow  and  sinks  her,  the  tug  is  not  responsible  for  the  oon- 
sequenoes  of  such  collision,  unless  it  was  intentional  or  the  result  of 
gross  negligence.    Id' 

TBADB  MABK. 

I.  TBADS-IlAJa.— BioisTBT  AS  EvxDBKci. — ^Thc  ocrtlflcate  of  the  registry  of 
a  trade-mark,  issued  to  the  claimant  by  the  Commissioner  of  Patents, 
under  the  act  of  congress  of  July  8,  1870,  is  not  conclusive  evidence 
that  the  device  claimed  as  a  trade-mark,  is,  or  can  become,  a  lawful 
trade-mark,  or  that  the  claimant  is  the  first  appropriator,  and  entitled  to 
its  exclusive  use.    Moorman  v.  Hoge,  78. 

%  Fouc  or  Babjubl  as  a  Tbapb-BCabk. — A.  barrel  of  peculiar  form,  dimen. 
sions  and  capacity,  irrespective  of  any  marks  or  brands  impressed  upon, 
or  connected  with  it,  cannot  become  a  lawful  trade-mark,  or  a  substan- 
tive part  of  a  lawful  trade-mark.    Id, 

TBADEB. 

1,  Tbass^^ImiqiiVIiiot.'-Aii  innkeeper  and  retail  dealer  m  Uquor  is  a 
trader,  and  when  he  is  unable  to  pay  his  debta  aa  they  heoone  due,  in 

49 
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money,  he  is  maoWeiit,  althoagh  hie  property  mny  exceed  in  Talae  the 
amonnt  of  his  debts.    In  re  Byan,  41 1 . 

TEU8T   AND   TBU8TEE. 

1.  UsAOB,  Town  Lots. — ^There  neTer  was  any  usage  in  Oregon  by  which  aa 

oocapant  of  the  pnblio  lands,  who  sold  a  town  lot  within  the  limits  of 
his  oUdn^by  a  mere  quitclaim  deed,  was  thereafter  held  to  be  a  Imslee 
to  acqnire  the  title  for  snch  pnrciiaser  or  his  assigns;  and  if  sach  usage 
had  in  fact  existed,  it  coold  not  control  th^  general  law  to  the  oonlrary. 
Lamb  Y.  Vaitgkn,  161. 

2.  TsusT  BT  Pabol. — At  the  date  of  snoh  bond,  neither  Lownsdale  nor  Petti- 

grove  had  any  interest  in  the  lots  in  question,  and  therefore  oould  not 
impress  a  trust  upon  them  in  favor  of  any  one;  and  that  such  trust 
oould  not  have  been  created  by  parol,  even  if  the  legal  title  had  been  in 
the  parties.  Id. 
8.  Rbsultxno  Tbust. — G.  conveyed  lots  one  and  two  in  the  town  of  Salem 
to  W.,  and  in  consideration  of  such  conveyance,  said  W.  and  wife  aftez^ 
ward  conveyed  to  said  G.  lands  belonging  to  said  wife,  in  exchange  for 
said  lots  one  and  two:  J3eU,  that  in  the  absence  of  evidence  to  show 
that  the  conveyance  of  lots  one  and  two  was  made  to  W.  with  the  as- 
sent of  his  wife,  there  was  a  resulting  trust  in  her  favor,  and  her  subs^ 
quent  vendees  are  entitled  to  a  decree  against  the  heirs  of  W.  for  a  con- 
veyance of  the  legal  title.    Nicldin  v.  Wjfthe,  535. 

See  Ebtofpbl,  1. 

USAGE. 

1.  UsAOi,  Tbusts,  Ebto?pbl. — ^The  proof  of  usage,  and  other  matters  resting 

in  parol,  as  to  the  lots  sold  by  Fettigrove  prior  to  September  22, 1848, 
in  Portland,  Oregon,  is  not  su£^cient  to  impress  a  trust  upon  such  lots  in 
the  hands  of  Lownsdale  or  his  heirs,  in  favor  of  Pettigrove  or  his  grant- 
ees, or  to  estop  said  heirs  from  asserting  the  legal  title  derived  from 
their  ancestor,  as  against  said  grantees.    Lamb  v.  Vaughn,  161. 

2.  UsAOK,  Town  Lois. — There  never  was  any  usage  in  Oregon  by  which  an 

occupant  of  the  public  lands,  who  sold  a  town  lot  within  the  limits  of 
his  claim  by  a  mere  quitclaim  deed,  was  thereafter  held  to  be  a  trustee 
to  acquire  the  title  for  such  purchaser  or  his  assigns;  and  if  such  usage 
had  in  fact  existed,  it  could  not  control  the  general  law. to  the  contrary. 
Id. 

8.  Tow-LiNK.— H.  agreed  with  W.  to  tow  his  scow  from  Astoria  to  Cape 
Disappointment  for  twenty  dollars,  without  mentioning  which  should 
furnish  the  tow-line :  Held,  that  in  the  absence  of  any  usage  or  undeiw 
derotanding  to  the  contrary,  the  tug  was  bound  to  furnish  the  tow-line  SB 
a  part  of  the  necessary  means  to  perform  the  towage,  as  undertaken. 
The  MerHmae,  586. 

4.  Custom  as  to  Tow  Lins. — ^Where  evidence  was  oifeied  by  H.  to  prove  a 
custom  to  the  effect  that  the  tow  was  bound  to  furnish  the  tow-line  in 
such  cases:  Held,  that  it  was  not  sufficient,  and  that  the  master  of  the 
tow  could  not  be  affected  by  it,  if  established,  unless  knowledge  of  it 
was  brought  home  to  him«    Id* 
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USURY. 

1.  UsuBT  Law,  Combtbuotion  of. — ^It  is  Che  province  of  the  law-making 
power  to  determine  what  rate  of  interest  on  money  will  best  secnre  and 
promote  the  pnblic  good,  and  therefore  it  is  the  duty  of  the  courts  to 
constme  and  administer  such  a  law  with  a  view  to  effect  its  objects  and 
to  promote  justice.    In  re  Pittock,  416. 

S.  PsoHiBXTEON  AND  pBHAXiTT. — Where  a  statute  contains  both  a  prohibition 
and  a  penalty,  a  contract  or  transaction  contrary  thereto  is  absolutely 
illegal  and  Toid,  unless  it  appears,  upon  a  consideration  of  the  whole 
act,  that  the  legislature  did  not  so  intend.    Id. 

3.  Pbohibitobt  Act,  Gorbtbuctzon  of.— Where  an  act  to  regulate  the  rate 

of  interest  on  money  contains  an  unqualified  prohibition  against  taking 
or  receiving  a  greater  interest  than  therein  prescribed,  and  in  a  certain 
contingency  also  provides  for  the  forfeiture  of  the  entire  usurious  debt, 
the  reasonable  inference  is  that  the  legislature  intended  to  make  all  acts 
and  contracts  in  contravention  thereof  absolutely  illegal  and  void.    Id. 

4.  UsiTBious  Intebbbt. — Section  two  of  the  interest  act  of  Oregon  (Or.  Code, 

755),  provides  that  *'  No  person  shall  receiTe  any  greater  sum  or  value 
for  the  loan  or  use  of  money"  than  in  such  act  prescribed :  Meld, 
that  it  is  not  necessary  that  this  **  greater  sum  or  value*'  should  be 
contracted  for  or  received  at  the  time  of  making  the  loan,  to  bring  the 
transaction  within  the  prohibition  ;  but  if  it  is  received  at  any  time  for 
or  on  account  of  such  loan  or  use  of  money,  it  is  within  such  prohibi- 
tion, and  the  whole  contract  or  transaction  becomes  illegal  and  void.  Jd, 

VERDICT. 
See  JuBY. 

VOID  SALE. 

1.  Paid  Jitdoxbht — Sale. — A  sale  of  lands  under  an  execution  issued  upon 
a  judgment  which  had  been  fully  paid,  is  void.    Lee  v.  Rogers,  549. 

VOTING. 
See  GinzBNSRiP,  1-6 ;  GBDcnrAL  Law,  6-13. 

WATER  COURSES  AND  WATER  RIGHTS. 

# 

1.  Public  Land — ^Titlb  of  Govbbmcsiit  to. — The  government  of  the'  United 

States  has  a  perfect  title  to  the  public  land  and  an  absolute  and  unqual- 
ified right  of  disposal.  Neither  State  nor  Territorial  legislation  can,  in 
any  manner,  modify,  or  affect  the  right  which  the  goTerxunent  has  to  the 
primary  disposal  of  the  public  land.  Union  Mill  and  Mining  Company  ▼. 
Iferris,  176. 

2.  Rttnbino  Wateb — A  stream  of  running  water  is  part  and  parcel  of  the 

land  through  which  it  flows,  inseparably  annexed  to  the  soil,  and  the 
use  of  it  as  an  incident  of  the  soil  passes  to  the  patentee  of  the  land*  Id. 
8.  PaoFBBTZ  OF  GovBBMicBNT  IH  Stbxaic. — The  government  as  proprietor  of 
land  through  which  a  stream  flows  has  the  same  property  and  right  in 
the  stream  that  any  other  proprietor  would  have.    Id, 
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4.  Appbopbutxon  of  Watbb  ok  Pubuc  l4an>. — The  appropriatiozi  of  water 

flowing  through  the  public  land  confers  no  light  on  the  appropiiator, 
either  against  the  government  or  its  grantee,  in  the  absence  of  congres- 
sional legislation  qualifying  the  effect  of  the  govemineiit  ^latent.  And 
this  is  so  although  the  customs,  laws  and  decisions  of  the  courts  of  the 
State  wherein  the  land  lies,  recognize  and  enforce  rights  acquired  hy 
prior  Appropriation  in  controversies  hetweun  occupants  of  the  pnblio 
lands  without  title  from  the  government,    id. 

5.  SxATtTZtt  OF  Luotatxon—Advbbbi  Use. — Statutes  of  limitation  do  not 

run  against  the  United  States.  So  long  as  the  title  to  land,  through 
which  a  stream  of  water  flows,  remains  in  the  United  States,  there  can 
be  no  use  or  enjoyment  of  the  waters  of  the  stream,  which  will  avail  the 
person  so  using,  as  a  foundation  for  title  by  prescription  against  the 
grantee  of  the  government.  In  order  that  such  use  may  ripen  into  a 
prescriptive  title,  it  must  continue  for  the  full  period  required  by  the 
statute  of  limitations,  after  the  title  to  the  land  haa  passed  fitim  the 
United  States.     Id. 

6.  Pbesumptivx  Gbant.— If  a  proprietor  below  on  a  stream  has,  by  reason  of 

an  adverse  use  by  a  proprietor  above,  presumptively  granted  to  the  up- 
per proprietor,  a  right  to  use  the  irater  of  the  stream  in  a  particular 
manner,  such  grant  affects  only  the  property  owned  by  the  proprietor 
below  at  the  time  the  presumptive  grant  must  have  had  its  origin,  and 
he  may  af  terwardfi  .purchase  other  lands  on  the  stream,  and  will  hold 
the  latter  unaffected  by  such  presumed  grant .    Id, 

7.  Statdtobt  CoNSTBUonoN.— The  act  of  congress  of  July  26,  1866,  (14  Stat. 

253),  is  prospective  in  its  operation,  and  does  not  in  any  manner  qualify 
or  limit  the  effect  of  a  patent  issued  before  its  passage.    Id, 

8.  Idxx. — ^If,  when  the  act  was  passed,  the  defendant  had  acquired  such  a 

right,  by  priority  of  possession,  as  the  act  contemplates,  that  right  is 
confirmed  in  him,  as  against  one  claiming,  as  riparian  proprietor  merely 
through  a  patent  subsequently  issued,  and  when  no  right  had  vested  in 
the  patentee  before  the  act  became  a  law.    Id, 

9.  AnvBBSx  Use  of  Watbb. — ^The  use  of  water  by  a  riparian  proprietor  does 

not  become  adverse  until  it  amounts  to  an  actionable  invasion  of  an- 
other's right.    Id, 

lO.BioBT  OF  Ibbxoation.— 'A  riparian  proprietor  may  lawfully  divert  the 
water  of  a  stream,  for  the  purpose  of  irrigating  his  land,  to  a  reasonable 
fortent.  But  in  no  ease  may  he  do  this  so  as  to  destroy  or  render  iisei- 
less,  or  materially  affect  iSbe  appHoation  of  the  water  by  other  i^Nuian 
proprietors.    Id, 

11.  Ibbsgatxok  kot  Natubal  WAMT.-^Water  for  irrigation  is  not  a  natural 
want  in  the  same  sense  that  water  for  quenching  thirst  ia,  which  a  ripa- 
rian proprietor  may  satisfy  without  regard  to  the  rights  and  needs  of 
proprietors  below.    Id. 

IS.  Beasokabi/B  Ubb. — Every  proprietor  of  land  by  or  thrcmgh  which  a 
stream  of  water  naturally  flows,  may  make  a  reasonable  use  of  the  water 
for  any  useful  purpose.  What  is  a  reasonable  use  depends  fvpim  the 
eiroumatanoes  of  each  case.    id. 

13.  Idkic.— £lemen*s  which  Bay  enter  Mo  the  inqiiiry  «f  reaMwahle  use 
titited.    Id, 
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14.  Idxm. — It  seems  that  a  riparian  proprietor  is  only  entitled  to  take  th« 

water  from  the  stream  on  his  own  land,  and  must  return  the  surplus  to 
the  stream  before  it  leaves  his  land.  At  all  events,  the  fact  that  a  pro- 
prietor took  the  water  at  some  distance  above,  and  returned  the  surplus 
at  some  distance  below,  his  land,  would  have  an  important  bearing  upon 
the  question  of  reasonable  use.    id. 

15.  Watbb  BioKis— Advkbsb  Usi. — No  presumption  of  a  grant  arises  from 

an  adverse  use  of  water,  unless  the  use  has  been  peaceable,  and  to  be 
peaceable  it  must  have  been  with  the  acquiescence  of  the  owner  of  the 
servient  tenement.     U,  M,  d;  M.  Co.  v.  Dangbergt  450. 

16.  iDBit.— If,  during  the  time  of  alleged  use«  the  plaintiif,  the  owner  of  the 

servient  tenement,  denied  the  right  of  the  defendant,  the  owner  of  the 
dominant  tenement,  to  use  the  water  for  irrigation  to  its  injury,  and 
remonstrated  against  such  use,  this  is  enough  to  show  that  the  use  was 
not  acquiesced  in,  and  to  prevent  the  presumption  of  a  grant  of  the  right 
to  so  use  the  water  from  arising.    Id, 

17.  Idkic— AoTxoMABUB   Injvbt. — ^Therc  may  be  an  invasion  of  the  right 

which  will  justify  an  action,  although  actual  damage  is  not  shown.  But 
a  distinction  must  be  taken  between  those  uses  of  water  which  are  the 
exercise  of  the  riparian  proprietors'  natural  right  and  those  which  are 
not ;  in  the  former  case  actual  damage  must  be  shown,  but  need  not  be 
in  the  latter.    Id, 

18.  BiTABiAN  RzoHTs  ov  PuBOHASBB  BSvoBB  PATENT. — One  Who  has  entered 

and  paid  for  land  and  received  a  certificate  of  purchase,  has  the  equita- 
ble title,  and  is  entitled  to  riparian  rights,  although  he  has  not  received 
his  patent.    Id, 

19.  Idbm — HomsTBAD  AcT.-^One  who  has  entered  land  under  the  homestead 

act,  and  continues  to  reside  thereon,  is  entitled  to  use  wateir  as  other 
riparian  proprietors  may.    id. 

20.  Act  of  July  26,  1866— Emtbt  bbtobb  Pamaob  ov. — A  person  who  en- 

tered and  paid  for  his  land  before  the  passage  of  that  act|  holds  the  land 
unaffected  by  it,  since  his  patent  when  issued  will  relate  to  the  date  of 
his  entry,  the  inception  of  his  title,    id. 

21.  Watbb— Test  or  Sbasobablb  Usa.^The  true  test  as  to  a  reasonable  use 

is  whether  the  use  works  actual,  material  and  substantial  damage  to  the 
common  right ;  not  to  an  exclusive  right  to  all  the  water  in  its  natural 
state,  but  to  the  right  which  each  proprietor  has  as  limited  and  qualified 
by  the  precisely  equal  right  of  every  other  riparian  proprietor.    Id, 

22.  Idbic. — In  the  exercise  of  his  common  right  every  proprietor  may  con- 

sume so  much  water  as  is  necessary  for  his  household  and  domestic 
purposes  and  for  watering  his  stock.    Id, 

WITNESS. 
See  Costs,  2,  4. 
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